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Ilwaoo  Bailboad  &  Navioatiom  Ckx 

V. 

Oregon  Shobt  Ldib  A  Utah  Northern  B.  Co. 

(17:  8.  (HreuU  C<mrt  of  Appeals,  9th  OircuU,  July  17,  1898,  57  Fed.  Hep.  678.) 

IntBrstate  Commerce  Act — Discrimination  against  Competing  Line 

8tsamlK>at  Wharf. — ^A  transportation  company  operating  connecting  rail- 
road and  steamship  lines  is  not  re<^uired  by  the  Interstate  Commerce  Act  to 
allow  the  steamboats  of  a  competing  line  to  land  at  its  wharf,  since  the 
steamboat  and  railroad  lines  belonging  to  the  said  company  cannot  be 
construed  as  connecting  lines  under  the  said  act. 

Appeal  from  tho  Circnit  Conrt  of  the  United  States  for  the 
western  division  of  the  District  of  Washington. 

In  Equily. 

The  decision  of  the  circuit  court  is  reported  in  60  Am  & 
Eng.  B.  Cas.  654 

Thomas  N.  Strong  {G.  W.  FvUon  and  O.  A.  Ddph,  on  the 
brief),  for  appellant. 

W.  W.  Cotton  {Zera  Snow,  on  the  brief),  for  appellee. 

MoEenna,  Circuit  Court  Judge. — The  plaintiff  contends  that 
defendant,  by  preventing  it  from  landing  its  boats  at  a  wharf 
owned  and  used  by  the  defendant,  discriminates  against  it, 
contrary  to  section  3  of  the  Interstate  Commerce  Act. 

The  facts  are  as  follows :  That  prior  to  the  month  of  August, 
1888,  the  defendant  was  named  the  Ilwaco  Steam  Navigation 
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Company,  but  in  that  month  it  filed  supplemental  articles  of 
incorporation,  changing  its  name  to  Ilwaco  Bailwaj  &  Navi- 
gation  Company,   and  proceeded  to  construct   a 
***  *  line  of  railway  from  a  point  at  or  near  the  town  of 

Ilwaco  on  the  Pacific  Ocean,  in  the  state  of  Washington,  to  a 
point  on  the  navigable  waters  of  Shoal  Water  Bay,  in  Pacific 
county.  That  the  construction  of  said  railway  was  commenced 
before,  but  completed  after,  the  filing  of  said  supplemental 
articles.  That  prior  to  the  construction  of  said  railroad  line 
the  defendant  owned  and  operated  a  line  of  steamboats  be- 
tween the  town  of  Astoria,  Or.,  and  the  town  of  Ilwaco.  That 
the  shores  of  the  Pacific  Ocean  in  that  vicinity  were  popular 
summer  resorts  during  the  months  of  July  and  August  and  the 
first  week  of  September.  That  prior  to  1888  the  Oregon  Bail- 
way  &  Navigation  Company  owned  the  boats  and  line  between 
Astoria  and  Portland,  Or.,  which  plaintiff  now  owns,  and 
carried  passengers  from  Portland  to  Astoria,  which  were  then 
transferred  to  plaintiff's  boats,  and  carried  to  Ilwaco,  from 
whence  they  went  to  the  ocean  beach  in  wagons.  That  in  the 
summer  season  of  the  years  1888, 1889, 1890,  and  1891  the  Ore- 
gon Bailway  &  Navigation  Company  asked  and  obtained  permis- 
sion to  land  its  passengers  on  the  wharf  at  Ilwaco,  paying  a  com- 
pensation therefor.  That  complainant  only  ran  its  boats  during 
said  summer  months,  and  only  while  people  were  travelling  to 
said  summer  resorts.  Said  town  of  Portland,  Or.,  is  situated  on 
the  Willamette  Biver,  about  100  miles  inland,  easterly  from  the 
said  city  of  Astoria,  which  latter  city  is  situated  on  the  left 
bank  of  the  Columbia  Biver,  and  about  12  miles  inland  from 
the  ocean ;  and  the  town  of  Ilwaco  is  situated  on  the  right 
bank  of  the  Columbia  Biver,  at  a  part  thereof  known  as  "  ta- 
ker's Bay,"  and  about  15  miles  distant,  in  a  northwesterly 
direction,  from  said  city  of  Astoria.  That  in  the  year  1892 
complainant  desired  the  same  privileges,  but  respondent 
refused. 

When  defendant  constructed  its  said  railway,  leading  from 
its  said  wharf  to  a  point  on  Shoal  Water  Bay,  it  made  the  said 
wharf  the  southern  terminus  of  such  line  of  railway,  and  there 
arranged  and  provided  its  terminal  facilities  for  its  said  rail- 
way line,  and  also  provided  for  landing  its  own  boats  thereat, 
but  made  no  provision  for  landing  any  other  boats ;  and  said 
wharf  ever  since  has  been,  and  is,  the  southern  terminus,  and 
the  principal  terminus,  of  said  line,  and  the  principal  office  of 
the  defendant  is  at  said  town  of  Ilwaco.  That  when  the  com- 
plainant and  its  said  lessor  commenced  running  its  boats  dur- 
mg  said  summer  seasons,  and  continued  so  doing,  as  aforesaid, 
it  commenced  and  continued  carrying  passengers  from  said 
city  of  Astoria  to  defendant's  said  terminus  as  well,  and  de- 
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fendani  soon  ascertained  that  its  business,  instead  of  increas- 
ing, as  it  should  have  done,  with  its  additional  facilities  for 
accommodating  travel  on  its  said  railway,  and  also  in  new  and 
better  boats,  which  it  also  constructed  and  operated,  was 
decreasing,  and  that  it  was  necessary  for  it  to  take  some  step 
to  protect  and  increase  its  btisiness,  and  to  recoyer  its  old 
business.  That  respondent  is  able  to  accommodate  all  the 
travel.  That  there  is  but  one  slip  or  landing-place,  at  said 
wharf,  and  defendant  was  sometimes  obliged  to  moor  its  boats 
outside  of  plaintiff's,  and  transfer  the  freight  and  passengers 
across  the  same.  That  confusion  was  thereby  caused,  and  the 
patronage  of  defendant's  boats  lessened.  That  said  wharf  is 
constructed  at  the  end  of  a  trestle  running  out  from  the  shore 
of  the  Columbia  Biver  thereto,  on  which  trestle  is  also  a  wagon 
road  for  teams  and  foot-passengers  to  travel — safe,  secure, 
and  convenient.  That  said  trestle  extends  over  and  across 
the  tide  land  adjacent  to  the  bank  of  said  river,  but  said  trestle 
and  wharf  were  constructed  there  by  defendant,  under  a  claim 
of  ownership  of  the  said  tide  land,  prior  to  the  date  of  the 
admission  of  the  state  of  Washington,  as  a  state  into  the  Union, 
and  while  it  was  yet  a  territory  of  the  United  States ;  and  said 
town  of  Ilwaco  is,  and  during  all  the  times  herein  stated,  since 
the  admission  of  the  state  ot  Washington  into  the  Union,  has 
been,  an  incorporated  town,  under  the  laws  of  Washington, 
but  the  corporation  limits  thereof  extend  only  to  the  line  of 
ordinary  high  tide  of  said  Columbia  Biver.  That  the  harbor 
hues  of  the  said  town  of  Ilwaco  have  not  ^et  been  located,  but 
the  United  States  government,  through  its  proper  officials,  is 
now  proceeding  to  locate  the  same.  That  prior  to  the  com- 
mencement of  this  suit,  to  wit,  on  the day  of , 

1892,  defendant  duly  applied,  in  writing,  to  the  state  board  of 
equalization  of  Washington,  Us  have  such  tide-lands  appraised 
and  has  duly  applied  to  purchase  the  same,  but  no  appraise- 
ment thereof  has  been  made  yet,  but  defendant  has  the  pre- 
ferred right  to  purchase  the  same,  and  it  intends  to  avail 
itself  of  such  right. 

That  defendant  has,  during  all  the  time  since  it  constructed 
said  wharf,  used  it  as  its  own  private  property,  and  not  as  a 
public  wharf,  and  has  refused  at  all  times  to  allow  any  other 
person  or  persons,  firm  or  corporation,  to  use  it,  or  share  in 
the  use  thereof,  and  has  refused  at  all  times  to  allow  any 
boats,  steamers,  or  craft,  excepting  its  own,  to  land  thereat, 
except  the  times  when  it  permitted  complainant's  boats  and 
said  Oregon  Bailway  &  Navigation  Company's  boats  to  land 
thereat,  as  aforesaid,  and  for  the  consideration  aforesaid  paid 
to  defendant,  and  it  is  not  now  permitting,  and  it  never  has 
permitted  any  other  boats  than  its  own,  with  the  exception 
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hereinbefore  stated,  to  land  thereat ;  and,  since  the  complain- 
ant discontinued  landing  its  boats  at  said  wharf ,  no  boats 
whatever,  excepting  defendant's  own  boats,  have  been  allowed 
or  permitted  to  land  thereai  That  provision  is  made  at  the 
defendant's  terminus  for  selling  tickets,  but  that  this  is  only 
for  the  purpose  of  supplying  persons  brought  there  by  de- 
fendant's boats,  and  there  is  no  general  or  public  station 
there.  The  regular  station,  and  the  first  station  on  defend- 
ant's said  line  of  railway,  going  north,  is  the  one  in  said  town 
of  Ilwaco,  aforesaid,  at  which  station  the  defendant  has  the 
usual  station  facilities  and  accommodations  for  receiving  pas- 
sengers and  freight.  That  this  station  is  4035  feet  distant 
from  the  wharf.  That  there  is  another  wharf  at  said  town 
1600  feet  from  defendant's  wharf,  and  2567  feet  distant,  over 
the  regularlv  travelled  streets  from  defendant's  station  at 
Ilwaco,  at  which  complainant's  boats  landed  in  1892.  That, 
on  its  said  wharf,  defendant  leaves  cars,  when  not  in  use,  and 
whereon  it  places  them  to  be  loaded,  and  this  affords  the  only 
terminal  facilities  which  it  has.  That  complainant  and  de- 
fendant are  competitors. 

On  these  facts  the  plaintiff  contends  that  defendant,  by  ex-> 
eluding  the  plaintiff's  boats  from  its  wharf,  offends  against 
section  3  of  the  a9t  to  regulate  commerce.  It  at- 
fateniutl*"*'  ^^^^pts  to  support  this  Contention  by  dividing  de- 
Jomiiiftroe  Mfc.  fendaut's  line,  and  making  its  railroad  part  and  its 
steamboat  part  connecting  lines,  as  defined  in  said 
section  3.  The  first  subdivision  of  the  section  is  as  follows  : 
''  That  it  shall  be  unlawful  for  any  common  carrier  subject  to 
the  provisions  of  this  act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation  or  locality,  or  any  particular  de- 
scription of  traffic,  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corporation  or  locality, 
or  any  particular  description  of  traffic,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage,  in  any  respect  whatso* 


ever." 


But  is  the  division  of  defendant's  line  justifiable?    The 

J)arts  of  the  line  have  not  independent  ownership.  The  de- 
endant  company  was  organized  for  the  purpose  of  construct- 
ing a  transportation  route  from  Astoria,  Or.,  to  Shoal  Water 
bay.  Wash.  Its  means  of  transportation  are  steamboats  and 
a  railroad.  The  wharf  at  Ilwaco  makes  the  connection  be- 
tween them,  and  the  continuity  of  the  route.  The  act  con- 
templates, we  think,  independent  carriers,  capable  of  mutual 
relations,  and  capable  of  being  objects  of  favor  or  prejudice. 
There  must  be  at  least  two  other  carriers  besides  the  offend- 
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ing  one.    For  a  carrier  to  prefer  itself  in  its  own  proper  busi- 
netas  is  not  the  discrimination  which  is  condemned. 

We  do  not  think  that  the  cases  cited  bj  appellee  militate 
with  these  views,  nor  do  they  justify  a  railroad  company  com- 
bining with  its  proper  business  a  business  not  cognate  to  it, 
and  discriminating  in  favor  of  itself,  as  it  might  in  counsel's 
illustration  of  a  combination  of  a  railroad  company  with  the 
Standard  Oil  Company,  or  as  illustrated  in  the  cases  of  Baxen- 
dale  V.  Great  Western  Ky.  Co.,  1  Bail  way  &  Canal  TraflSc  Cas. 
202 ;  Same  v.  London  &  S.  W.  By.  Co.,  Id.  231 ;  and  Parkin- 
son V.  Bailway  Co.,  Id.  280.  In  all  these  cases  the  railroad 
company  attempted  to  discriminate  in  favor  of  itself  as  carrier, 
separate  from  its  capacity  as  a  railway  carrier.  We  find  no 
difficulty  of  concurring  in  these  cases,  and  distinguishing  them 
from  the  case  at  bar.  It  was  not  to  engage  in  the  business  of 
drayman,  as  Cocebubn,  C.  J.,  indicates  in  the  first  case,  that 
great  powers  have  been  given  to  railway  companies,  and,  if 
permitted  to  be  so  used,  might  indeed  be  converted  into  a 
means  of  very  grievous  oppression.  The  principle  of  these 
eases  does  not  extend  to  boats  owned  by  railroads,  as  a  part 
of  a  continuous  line.  Nor  do  we  think  the  case,  Indian  Biver 
Steamboat  Co.  v.  East  Coast  Transp.  Co.  (Fla.),  49  Am.  &  Eng. 
B.  Cas.  212,  sustains  complainant.  It  was  a  case  of  discrimi- 
nation. The  action  was  between  two  competing  steamboat 
companies,  in  favor  of  one  of  which  a  railroad  company  had 
discriminated  by  leasing  its  wharf.  Both  companies  were 
independent  of  the  railroad,  and  both  connectin|;  lines  with 
it.  But  the  court  reco^;nized  the  right  of  the  railroad  com- 
pany and  the  Indian  Biver  Company  to  build  and  maintain  a 
wharf,  as  incidental  to  their  business,  saying :  "  If  either  com- 
pany should  erect  a  dock  or  wharf  for  its  private  use,  we 
know  of  no  law  to  prohibit  it."  Page  492.  The  steamboats 
were  competing  lines,  and  the  statutes  of  Florida  regulating 
railroads  provided  that  no  common  carriers  subject  to  the 
provisions  should  **  make  any  unjust  discrimination  in  the  re- 
ceivii^  of  freight  from  or  the  delivery  of  freight  to  any  com- 
peting lines  of  steamboats  in  this  state."  The  decision,  there- 
tore,  was  sustained  by  the  laws  of  the  state.  The  reasoning 
of  the  court,  beyond  this,  seems  to  be  in  conflict  with  the  Ex- 
press Cases  decided  by  the  Supreme  Court  of  the  United 
States.     117  U.  S.  29,  23  Am.  &  Eng.  B.  Cas.  545. 

It  is  not  clear  what  complainant  claims  from  the  second 
subdivision  of  section  3,  besides  what  it  claims  from  the  first 
subdivision.  The  second  subdivision  is  as  follows :  **  Every 
eommon  carrier  subject  to  the  provisions  of  this  act  shall, 
according  to  their  respective  powers,  afford  all  reasonable, 
proper  and  equal  facilities  for  the  interchange  of  traffic  be- 


6       UNITED  STATES  V,  TRANS-MISSOURI   FR.  ASSOC.    [VOL.  56 

tween  their  respective  lines,  and  for  the  receiving,  forwarding, 
and  delivering  of  passengers  and  property  to  and  from  their 
several  lines  and  those  connecting  tnerewith,  and  shall  not 
discriminate  in  their  rates  and  charges  between  such  connect- 
ing lines ;  but  this  shall  not  be  construed  as  requiring  any 
such  common  carrier  to  give  the  use  of  its  tracts  or  terminal 
facilities  to  another  carrier  engaged  in  like  business." 

The  contention  of  complainant  is  not  that  defendant's  facili- 
ties  are  inadequate,  but  tiiat  it  is  excluded  from  them.  The 
exclusion,  however,  only  consists  in  the  prevention  of  the 
landing  of  its  boats  at  defendant's  wharf.  We  have  probably 
said  enough  to  indicate  our  views  of  this,  but  we  may  add  that 
the  wharf  does  not  seem  to  be  a  public  station,  ift  is  a  con- 
venience, only,  in  connecting  its  railroads  and  boats ;  the  gen- 
eral station  being  at  Ilwaco,  where  ample  facilities  exist 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Railroad  Wharvea— Right  to  Exclude  Boats  of  Competing  Company. — 
See  Indian  River  Steamboat  Co.  e.  East  Coast  Transp.  Co.  (Fla.),  49  Am. 
&  Eng.  R.  Cas.  212 ;  Oregon  8.  L.  &  U.  N.  R.  Co.  e.  Ilwaco  R.  &  N.  Co. 
(C.  C),  60  Am.  &  Eng.  R  Cas.  554. 


United  States 

V. 

Tbans-Missoubi  Fbeight  Assogution  et  al. 

{U.  8.  OireuU  CkmH  of  AppeaU,  Bth  Circuit,  October,  2, 1898,  58  Fed.  Bep.tiS.y 

Anti-trust  Act — Contracts  to  which  the  Act  Applies — Terms  Defined. — 
The  Act  of  Congress,  entitled  '^An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,'' which  declares  that  **  every 
contract,  combination  in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  scTeral  states,"  is  illegal,  cannot 
be  construed  as  prohibiting  e^ery  contract  or  combination  l)etween  com< 
peting  railroad  companies  which  in  any  manner  restricts  free  competition, 
since  the  test  of  the  validity  of  such  a  contract  or  combination  is  not  the 
existence,  but  the  ressonableness,  of  the  restriction  imposed  ;  and  this  de- 
cision has  especial  force  in  view  of  the  Interstate  Commerce  Act. 

Same— Contracts  between  Competing  Lines— Traffic  Association— Inter* 
state  Commerce. — A  contract  between  several  transportation  companies,, 
forming  a  traffic  association,  alleged  to  be  in  violation  of  the  Anti-trust  Act, 
stated  that  the  association  was  formed  for  *'  mutual  protection  by  establish- 
ing and  maintaining  reasonable  rates,  rules  and  regulations,  both  throuffh 
and  local ; ''  that  competition  between  the  members  should  be  governed  by 
the  association ;  that  there  should  be  regular  monthly  meetings,  in  which 
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each  company  must  be  represented  by  some  authorized  officer  ;  that  a  com- 
mittee should  be  appointed  to  establish  rates, etc.,  and  that  these  should  be 
put  into  effect;  that  any  member  might  giye  five  days*  written  ootice,  prior 
to  any  monthly  meeting,  of  any  proposed  reduction  of  rates  or  change  of 
rules;  that  thereupon  the  reduction  or  change  should  be  considered  by  the 
association  at  the  next  meeting,  and  that  all  members  should  be  bound  by 
the  decision,  unless  a  written  notice  should  be  ^ven  that,  within  ten  days 
thereafter,  the  party  so  notifying  the  association  intended  to  make  such 
modification,  notwithstanding  the  decision  of  the  association  ;  that  any 
member  might,  without  notice,  at  its  peril  make  any  rate,  rule  or  regula- 
tion necessary  to  meet  the  competition  of  outside  lines,  subject  to  a  fine 
if  the  association  decided  that  the  reduction  was  not  necessary;  that  all 
arrangements  with  connecting  lines  should  be  made  by  authority  of  the 
association,  and  that  the  chairman  should  punish  violation  to  the  agreement 
by  fines.  The  chairman  was  made  the  executive  officer  of  the  association, 
and  was  required  to  enforce  the  provisions  of  the  contract.  Under-billing 
or  billing  under  a  wrong  classification  was  prohibited.  Provision  was 
made  for  arbitration  in  case  of  the  disagreement  of  the  parties.  It  was 
provided  that  any  member  might  withdraw  from  the  association  on  thirty 
days'  notice.  Heldy  that,  if  the  Aiiti-trust  Act  applied  to  and  governed  inter- 
state and  national  transportation  and  its  instrumentalities,  neither  this  con- 
tract nor  the  association  formed  under  it  fell  within  the  inhibitions  of  the 
said  act. 
Shibas,  J.,  diasentinff. 

Appeal  from  United  States  Circuit  Court  for  the  district  of 
Kansas. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  dismiss- 
ing a  bill  brought  by  the  United  States  against  the  Trans- 
Missouri  Freight  Association  and  18  railroad  companies, 
under  the  provisions  of  the  act  of  Congress  of  July  2,  1890, 
entitled  **  An  act  to  protect  trade  and  commerce  against  un- 
lawful restraints  and  monopolies,"  commonly  known  as  the 
"Sherman  Anti-trust  Act"  (26  Stat  209,  c.  647;  Eev.  St. 
Supp.  762),  to  dissolve  the  association,  and  enjoin  the  railroad 
companies  from  fulfilling  an  agreement  with  each  other  to 
have  and  maintain  joint  rules,  regulations,  and  rates  for 
carrying  freight  between  competing  points  upon  their  several 
roads.  The  case  was  heard  on  the  bill  and  the  answers  of 
the  several  defendants. 

The  bill  alleges  that  the  defendant  railroad  companies  were 
corporations  and  common  carriers,  and  that  they  owned  inde- 
pendent and  competing  lines  of  railroad  in  that  part  of  the 
iJnited  States  west  of  the  Mississippi  and  Missouri  rivers ; 
that  they  were  engaged  in  transporting  freight  among  the 
states  and  to  and  from  foreign  nations,  and  that  they  had 
been  encouraged  to  construct,  and  maintain  these  competing 
lines  of  railroad  independent  of  each  other  by  subsidies  and 
grants  of  lands  from  the  United  States  and  the  people  of  the 
states  and  territories  west  of  these  great  rivers.  The  bill  then 
alleges  that,  not  being  content  with  the  rates  of  freight  they 
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were  receiving,  intending  oppressiyely  to  augment  those  rates, 
to  counteract  the  effect  of  free  competition  upon  them,  to 
establish  and  maintain  arbitrary  rates,  and  to  procure  lai^e 
sums  of  mbney  from  the  people  of  those  states  and  territories 
engaged  in  interstate  commerce,  they  entered  into  an  i^ee- 
ment  on  March  15»  1889,  which,  as  subsequently  modmed, 
reads  thus: 

**  Memorandum  of  agreement,  made  and  entered  into  this 
fifteenth  day  of  March,  1889,  by  and  between  the  following 
railroad  companies,  viz. :  Atchison,  Topeka  &  Santa  F6  Bail- 
road,  Chicago,  Bock  Island  &  Pacific  Bailway,  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Bailway,  Burlington  &  Missouri 
Biver  Bailroad  in  Nebraska,  Denver  &  Bio  Grande  Bailroad, 
Denver  &  Bio  Grande  Western  Bailway,  Fremont,  Elkhorn  & 
Missouri  Valley  Bailroad,  Kansas  City,  Fi  Scott  &  Memphis 
Bailroad,  Kansas  Citv,  St  Joseph  &  Council  Bluffs  Bailroad, 
Missouri  Pacific  Bailway,  Sieux  City  &  Pacific  Bailroad,  St. 
Joseph  &  Grand  Island  Bailroad,  St.  Louis  &  San  Francisco 
Bailway,  Union  Pacific  Bailway,  Utah  Central  Bailway,  and 
such  other  companies  as  may  hereafter  become  parties  hereto. 
Witnesseth,  for  the  purpose  of  mutual  protection,  by  estab- 
lishing and  maintaining  reasonable  rates,  rules,  and  regula- 
tions on  all  freight  traffic,  both  through  and  local,  the  sub- 
scribers do  hereby  form  an  association,  to  be  known  as  the 
Trans-Missouri  Freight  Association,  and  agree  to  be  governed 
by  the  following  provisions  : 

"Article  1. 

"  The  traffic  to  be  included  in  the  Trans-Missouri  Freight 
Association  shall  be  as  follows :  1.  All  traffic  competitive 
between  any  two  or  more  members  hereof  passing  between 
points  in  the  following  described  territory,  commencing  at  the 
Gulf  of  Mexico  on  the  95th  meridian;  thence  north  to  the 
Bed  Biver ;  thence  via  that  river  to  the  eastern  boundary-line 
of  the  Indian  territory ;  thence  north  by  said  boundary- line 
and  the  eastern  line  of  the  state  of  Kansas  to  the  Missouri 
Biver,  at  Kansas  Cii^ ;  thence  via  the  said  Missouri  Biver  to 
the  point  of  intersection  of  that  river  with  the  eastern  bound- 
ary of  Montana ;  thence  via  the  said  eastern  boundary-line  to 
the  international  line — the  fore^oin^  to  be  known  as  the 
'  Missouri  Biver  line  ' ;  thence  via  said  international  line  to 
the  Pacific  coast ;  thence  via  the  Pacific  coast  to  to  the  inter- 
national line  between  the  United  States  and  Mexico  ;  thence 
via  said  international  line  to  the  Gulf  of  Mexico,  and  thence 
via  said  gulf  to  the  point  of  beginning,  including  business 
between  points  on  the  boundary-line  as  described.     2.  All 
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freight  traffic  originating  within  the  territory  as  defined  in  the 
first  section  when  destined  to  points  east  of  the  aforesaid 
Missouri  Bayer  line. 


i€ 


Exceptions. 


"(o)  The  B.&KQ.  and  the  D.  A  R.  G.  W.,  except  their 
bosinesB  to  and  from  points  in  Colorado  west  of  the  D.  &  B. 
G.  line  between  Denver  and  Trinidad ;  also  business  yia  their 
lines  between  points  in  Colorado  and  points  in  Utah. 

''All  local  business  between  Denver  and  Trinidad  and  inter- 
mediate points ;  all  local  business  of  the  A.  T.  &  8.  F.  between 
Pueblo  and  Canon  City,  Colo. ;  all  stone  traffic  having  both 
origin  and  destination  within  the  state  of  Colorado. 

"The  jurisdiction  of  this  association,  in  so  far  as  the 
business  of  the  Denver  &  Bio  Grande  and  the  Denver  &  Bio 
Grande  Western  Bailway  Companies  is  concerned,  covers  the 
following  traffic,  namely : 

"All  freight  traffic  to,  from,  or  through  all  common  or  junc- 
tion points  in  the  states  of  Nebraska  and  Kansas  and  the  In- 
dian territory,  originating  at  or  destined  to  Denver,  Colorado 
Springs,  Pueblo,  or  Trinidad. 

"All  freight  traffic  between  Ogden,  Spanish  Fork,  and  inter- 
mediate points  on  the  one  hand,  and  to,  from,  or  through 
points  in  Kansas  or  Nebraska  upon  or  east  of  the  103d 
meridian,  on  the  other  hand. 

"  Traffic  which  mav  be  excluded  under  the  application  of 
the  above  is  only  sucn  as  may  be  delivered  to  or  received  from 
the  Denver  &  Bio  Grande  Bailroad  and  Denver  &  Bio  Grand^ 
Western  Bailway. 

"{b)  Traffic  included  in  the  Trans-Continental  and  Inter- 
national Association. 

"(c)  Traffic  passing  between  points  in  Kansas  or  Nebraska 
and  Mississippi  Biver  points,  Carondelet  and  south;  also 
traffic  passing  between  points  in  Kansas  or  Nebraska  and 
points  in  the  southern  states  east  of  the  Mississippi  Biver  and 
south  of  the  south  line  of  Kentucky  and  Virginia,  regardless 
of  the  route  by  which  the  business  crosses  the  Mississippi 
or  Ohio  rivers. 

"(d)  Traffic  passing  between  Missouri  Biver  points  and 
points  in  the  territory  east  of  said  river. 

"  (e)  All  traffic  to  points  on  the  Northern  Pacific  and  Mani- 
toba lUdlways. 

"  (/)  Traffic  to  points  in  Arkansas. 

**{g)  Coal,  stone,  and  gravel  from  Colorado,  Wyoming,  and 
Dakota,  to  points  in  Kansas  and  Nebraska,  and  to  Sioux  City, 
Council  Bluffs,  or  Pacific  Junction,  Iowa,  St.  Joseph,  Kansas 
City,  or  Boswell,  Mo. 
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"  Qi)  The  interchange  of  traffic  with  the  Colorado  Midland, 
and  South  Park  Companies,  to  or  from  Aspen,  Colorado,. 
Glenwood  Springs,  Colorado,  and  intermediate  points,  includ- 
ing coal  branches  therefrom,  and  Buena  Yista,  Colorado,  and 
Leadville,  Colorado. 

^'  (t)  Business  to  and  from  Florence,  Colorado,  by  all  lines^ 

"Article  JL 

"  Section  1.  The  association  shall,  by  unanimous  vote,  elect 
a  chairman  of  the  organization.  The  chairman  may  be  re- 
moved by  a  two-tliirds  vote  of  the  members. 

'^  Sec.  2.  There  shall  be  regular  meetings  of  the  association- 
at  Kansas  City,  unless  notice  shall  be  given  by  the  chairman 
that  the  business  to  be  transacted  does  not  warrant  calling* 
the  members  together,  which  notice  shall  be  given  not  less- 
than  four  days  before  the  day  set  for  the  meeting.  When  a. 
meeting,  regular  or  special,  is  convened,  it  shall  be  incumbent 
upon  each  party  hereto  to  be  represented  by  some  officer 
authorized  to  act  definitely  upon  any  and  all  questions  to  be 
considered.  Each  road  shall  designate  to  the  chairman  one 
person  who  shall  be  held  personally  responsible  for  rates  on 
that  road.  Such  person  shall  be  present  at  all  regular 
meetings  when  possible,  and  shall  represent  his  road,  unless 
a  superior  officer  is  present.  If  unable  to  attend,  he  shall 
send  a  substitute,  with  written  authority  to  act  upon  all 
questions  which  may  arise,  and  the  vote  of  such  suostitute 
snail  be  binding  upon  the  company  he  represents. 

"  Sec.  3.  A  committee  shall  be  appointed  to  establish  rates, 
rules,  and  regulations  on  the  traffic  subject  to  this  association, 
and  to  consider  changes  therein,  and  make  rules  for  meeting 
the  competition  of  outside  lines.  Their  conclusions,  when 
unanimous,  shall  be  made  effective  when  they  so  order ;  but 
if  they  differ  the  (question  at  issue  shall  be  referred  to  the 
managers  of  the  lines  parties  hereto,  and  if  they  disagree  it 
shall  be  arbitrated  in  the  manner  provided  in  article  7. 

"  Sec,  4.  At  least  five  days'  written  notice  prior  to  each 
monthly  meeting  shall  be  given  the  chairman  of  any  proposed 
reduction  in  rates,  or  change  in  any  rule  or  regulation  governing 
freight  traffic ;  eight  days  in  so  far  as  applicable  to  the  traffic 
of  Colorado  or  Utah. 

''  Sec.  5.  At  each  monthly  meeting  the  association  shall  con- 
sider and  vote  upon  all  changes  proposed  of  which  due 
notice  has  been  given,  and  all  parties  shall  be  bound  by  the 
decision  of  the  association  so  expressed,  unless  then  and  there 
the  parties  shall  give  the  association  definite  written  notice 
that  in  ten  days  thereafter  they  shall  make  such  modification, 
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notwithstanding  the  vote  of  the  association :  provided,  that,  if 
the  member  giving  notice  of  the  change  shall  fail  to  be  rep- 
resented at  the  meeting,  no  action  shall  be  taken  on  its  notice, 
and  the  same  shall  be  considered  withdrawn.  Should  any  mem- 
ber insist  upon  a  redaction  of  rate  against  the  views  of  the 
majority,  or  if  the  majority  favor  the  same,  and  if,  in  the  judg- 
ment ox  said  majority,  the  rate  so  made  affects  seriously  the 
rates  upon  the  other  traffic,  then  the  association  may,  by  a 
majority  vote  upon  such  other  traffic,  put  into  effect  corre- 
sponding rates,  to  take  effect  upon  the  same  day.  By 
unanimous  consent  any  rate,  rule,  or  regulation  relating  to 
freight  traffic  may  be  modified  at  any  meeting  of  the  associa- 
tion without  previous  notice. 

*'  Sec.  6.  Notwithstanding  anything  in  this  article  contained, 
each  member  may,  at  its  peril,  make  at  any  time,  without 
previous  notice,  such  rate,  rule,  or  regulation  as  may  be 
necessary  to  meet  the  competition  of  lines  not  members  of  the 
association,  giving  at  the  same  time  notice  to  the  chairman  of 
its  action  in  the  premises.  If  the  chairman  upon  investigation 
shall  decide  that  such  rate  is  not  necessary  to  meet  the  direct- 
competition  of  lines  not  members  of  the  association,  and  shall 
so  notify  the  road  making  the  rate,  it  shall  immediately  with- 
draw such  rate.  At  the  next  meeting  of  the  association  held 
after  the  making  of  such  rate  it  snail  be  reported  to  the 
association,  and,  if  the  association  shall  decide  by  a  two- 
thirds  vote  that  such  rate  was  not  made  in  good  faith  to  meet 
such  competition,  the  member  offending  shall  be  subject  to 
the  penalty  provided  in  section  8  of  this  article.  If  the 
association  shall  decide  by  a  two-thirds  vote  that  such  rate 
was  made  in  good  faith  to  meet  such  competition,  it  shall  be 
considered  as  authority  for  the  rate  so  made. 

''Sec.  7.  All  arrangements  with  connecting  lines  for  the 
division  of  through  rates  relating  to  traffic  covered  by  this 
agreement  shall  be  made  by  authority  of  the  association: 
provided,  however,  that  when  one  road  has  a  proprietary 
mterest  in  another  the  divisions  between  such  roads  shall  be 
what  they  may  elect,  and  shall  not  be  the  property  of  the 
association:  provided,  further,  that,  as  regards  traffic  con- 
tracts at  this  date  actually  existing  between  lines  not  having 
common  proprietary  interests,  the  same  shall  be  reported,  so 
far  as  divisions  are  concerned,  to  the  association,  to  the  end 
that  divisions  with  competing  lines  may,  if  though  advisable 
by  them  be  made  on  equally  favorable  terms. 

**  Sec.  8.  It  shall  be  the  duty  of  the  chairman  to  investigate 
all  apparent  violations  of  the  agreement,  and  to  report  his 
findings  to  the  managers,  who  shall  determine  by  a  majority 
vote  (tne  member  against  whom  complaint  is  made  to  have  no* 
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vote)  what,  if  im j,  penalty  shall  be  assessed,  the  axnonnt  of 
each  fine,  not  to  exceed  one  hundred  dollars^  to  be  paid  to 
the  association.  If  any  line  party  hereto  agrees  with  a 
:  shipper,  or  any  one  else,  to  secure  a  reduction  or  change  in 
rates,  or  change  in  the  rules  or  regulations,  and  it  is  shown 
upon  investigation  by  the  chairman  that  such  an  arrangement 
was  effected,  and  traffic  thereby  secured,  such  action  shall  be 
treported  to  the  managers,  wno  shall  determine,  as  above 
provided,  what,  if  any,  penalty  shall  be  assessed. 

"  Sec.  9.  When  a  penalty  shall  have  been  declared  against 
any  member  of  this  association,  the  chairman  shall  notify 
the  managing  officer  of  said  company  that  such  fine  has  been 
assessed,  and  that  within  ten  days  thereafter  he  will  draw  for 
the  amount  of  the  fine  ;  and  the  draft,  when  presented,  shall 
be  honored  by  the  company  thus  assessed. 

*'  Sec.  10.  All  fines  collected  to  be  used  to  defray  the  ex- 
penses of  the  association,  the  offending  party  not  to  be  bene- 
fited by  the  amounts  it  may  pay  as  fines. 

'^  Sec.  11.  Any  member  not  present  or  fully  represented  at 
roll-call  of  general  or  special  meeting  of  the  freight  associa- 
tion, of  which  due  and  proper  notice  has  been  given,  shall  be 
fined  one  dollar,  to  be  assessed  against  his  company,  unless 
he  shall  have  previously  filed  with  the  chairman  notice  of  in- 
ability to  be  present  or  represented. 

"  Article  m. 

'^  The  duties  and  powers  of  the  chairman  shall  be  as  fol- 
lows : 

"  Section  1.  He  shall  preside  at  all  meetings  of  the  associa- 
tion, and  make  and  keep  a  record  thereof,  and  promulgate 
such  of  said  proceedings  as  may  be  necessary  to  inform  the 
parties  hereto  of  the  action  taken  by  the  association. 

"  Sec.  2.  He  shall  at  all  times  keep  and  publish  for  the  use 
of  the  members  a  full  record  of  the  rates,  rules,  and  regula- 
tions prevailing  on  all  lines  parties  hereto  on  business  cov- 
ered by  this  agreement,  and  each  of  the  parties  hereto  agrees 
to  furnish  such  number  of  copies  of  the  rates,  rules,  and  regu- 
lations issued  by  it  as  the  chairman  may  require. 

"  Sec.  3.  He  shall  constrae  this  agreement  and  all  resolu- 
tions adopted  thereunder,  his  constructiou  to  be  binding  until 
changed  by  a  majority  vote  of  the  association. 

"  Sec.  4.  He  shall  publish  in  joint  form  all  rates,  rules,  or 
regulations  which  are  general  in  their  character  and  apply 
throughout  the  territory  of  the  association,  and  shall  also 
publish  in  the  manner  above  such  rates,  rules,  or  regulations 
applying  on  traffic  common  to  two  or  more  lines,  as  may  be 
agreed  upon  by  the  lines  in  interest 
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"  Sec.  6.  He  shall  be  furnished  with  copies  of  all  way-bills 
for  freight  carried  under  this  agreement  when  called  for,  and 
shall  furnish  such  statistics  as  may  be  necessary  to  give 
members  general  information  as  to  the  traffic  moved,  subject 
to  the  provisions  of  the  Interstate  Commerce  Railway  Associa- 
tion agreement  as  to  lines  members  thereof. 

Sec.  6.  He  shall  render  to  each  member  of  the  association 
monthly  statements  of  the  expenses  of  the  association,  show- 
ing the  proportions  due  from  each,  and  shall  make  drafts  on 
members  for  the  different  amounts  thus  shown  to  be  due. 

"  Sec.  7.  He  shall  hear  and  determine  all  charges  of  viola- 
tions of  this  agreement,  and  assess,  collect,  and  dispose  of  the 
fines  for  such  violations  as  provided  for  herein. 

"  Sec.  8.  The  chairman  shall  be  empowered  to  authorize 
lines  in  the  association  to  meet  the  rates  of  another  line  or 
other  lines  in  the  association  when  in  his  judgment  such  ac- 
tion is  justified  by  the  circumstances  ;  this,  however,  not  to 
act  in  any  way  as  an  indorsement  of  an  unauthorized  rate 
made  by  any  member. 

**  Sec.  9.  Only  parties  interested  shall  vote  upon  questions 
arising  under  tne  agreement,  and  in  case  of  doubt  the  chair- 
man  shall  decide  as  to  whether  any  party  is  so  interested  or 
not,  subject  to  appeal,  as  provided  by  section  3  of  article  3  of 
the  agreement. 

"  Article  IV: 

"  Any  wilful  under-billing  in  weights  or  billing  of  freight 
at  wrong  classification  shall  be  considered  a  violation  of  this 
agreement,  and  the  rules  and  regulations  of  any  weighing  as- 
sociation or  inspection  bureau  as  established  by  it,  or  as  en- 
forced by  its  officers  and  agents,  shall  be  considered  binding 
under  the  provisions  of  this  agreement,  and  any  wilful  viola- 
tion of  them  shall  be  subject  to  the  penalties  provided  herein. 

"Article  V. 

"  The  expenses  of  the  association  shall  be  borne  by  the 
several  parties  in  such  proportion  as  may  be  fixed  by  the 
chairman.  Any  member  not  satisfied  with  the  allotment  so 
made  may  appeal  to  the  association,  which  shall,  at  its  first 
regular  meeting  thereafter,  determine  the  matter,  which  may 
be  done  by  a  two-thirds  vote  of  the  membera 

"Article  VI. 

"  There  shall  be  an  executive  committee  of  three  members,, 
to  be  elected  by  unanimous  vote.     The  committee  shall  ap- 
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prove  the  appointment  and  salaries  of  necessary  employes, 
except  that  of  the  chairman,  and  authorize  all  disbursements. 
All  action  of  this  committee  shall  be  unanimou& 

"  Article  VH 

''In  case  the  managers  of  the  lines  parties  hereto  fail 
to  agree  upon  any  question  arising  under  this  agreement  that 
shall  be  brought  before  the  association,  it  shall  be  referred  to 
an  arbitration  board,  which  shall  consist  of  three  members 
of  the  executive  board  of  the  Interstate  Commerce  Railway. 
Association ;  provided,  however,  that,  in  case  of  arbitration 
in  which  the  members  of  this  association  only  are  interested, 
they  may,  by  unanimous  vote,  substitute  a  special  board. 

«  Article  VHI. 

**  This  agreement  shall  take  effect  April  1, 1889,  subject 
thereafter  to  thirty  days'  notice  of  a  desire  on  the  part  of  any 
line  to  withdraw  n*om  or  amend  the  same." 

The  bill  further  alleges  that  this  agreement  took  effect 
April  16,  1889  ;  that  under  it  rules,  regulations,  and  rates  for 
-carrying  freight  over  the  railroads  of  the  defendant  compa- 
nies were  fixed  by  the  association,  and  have  since  been  main- 
tained by  them ;  that  since  that  date  these  railroad  compa- 
nies have  declined  and  refused  at  all  times  to  fix  or  give  rates 
for  the  carriage  of  freight  based  upon  the  cost  of  constructing 
and  maintaining  their  several  lines  of  railroad  and  the  cost  of 
carrying  freights  over  the  same,  and  such  other  elements  as 
should  be  considered  in  establishing  tariff  rates  upon  each 
particular  road ;  and  that  the  people  engaged  in  interstate 
commerce  have  been  compelled  to  pay  the  arbitrary  rates  of 
freight,  and  to  submit  to  the  arbitrary  rules  and  regulations 
established  and  maintained  by  the  association  formed  under 
the  agreement,  and  have  been  and  are  deprived  of  the  bene- 
fits that  might  be  expected  to  flow  from  free  competi- 
tion between  the  several  lines  of  railroad  of  the  defendant 
companies,  and  that  in  this  way  the  defendant  companies 
have  combined  in  restraint  of  trade  and  commerce  among  the 
states,  and  have  attempted  to  monopolize,  and  have  monopo- 
lized,  a  part  of  this  commerce. 

Three  of  the  raUroad  companies  were  not  members  of  the 
association,  and  will  not  be  further  noticed.  The  answers  of 
the  16  companies  who  were  members  of  the  association  are 
substantially  the  same.  The  first  defence  in  these  answers  is 
that  the  interstate  commerce  law  of  February  4, 1887,  entitled 
''An  act  to  regulate  commerce"  (24  Stat  379,  c.  104;  Be  v. 


VOL.  56]  TRUSTS  AND   COMBINATIONS.  15 

St.  Supp.  529),  and  the  aots  amendatory  thereof,  constitute  a 
<x)mplete  code  of  laws  regulating  that  part  of  commerce 
among  the  states  and  with  foreign  nations  which  relates  to 
transportation,  and  that  the  act  of  July  2,  1890,  is  not  appli- 
cable to,  and  does  not  govern  them  or  their  actions. 

Coming  to  the  merits  of  the  suit,  these  defendants  admit 
that  they  are  common  carriers ;  that,  with  some  exceptions 
not  important  here,  they  owned  independent  and  competing 
lines  of  railroad  in  that  part  of  the  United  States  west  of  the 
Missouri  and  Mississippi  rivers,  and  that  they  were  engaged 
in  the  transportation  of  freight  amon^  the  states  and  territo- 
ries, and  to  and  from  foreign  nations,  m  that  region,  but  thoy 
deny  that  they  owned  the  only  through  lines  of  railroad  en- 
gaged in  that  business  there  ;  and  allege  that  there  were  sev- 
eral others,  to  wit,  the  Northern  Pacific  Bailroad  Company, 
the  Great  Northern  Bailway  Companjr,  the  Southern  Pacific 
Bailroad  Company,  and  the  Texas  I^acific  Bailroad  Company. 
They  admit  that  some  of  them  were  assisted  and  encouraged 
to  construct  and  maintain  through  competing  lines  of  rail- 
road, independent  of  each  other,  by  subsidies,  land-grants, 
and  donations  from  the  United  States,  and  from  the  people 
of  the  various  states  and  territories  west  of  the  great  rivers. 
They  admit  that  they  entered  into  the  agreement  March  15, 
1889,  and  that  rules,  regulations,  and  rates  of  freight  have 
since  been  fixed  and  changed  bv  the  association  thus  formed, 
and  that  they  have  complied  with  and  maintained  them. 
They  deny,  however,  that  at  the  time  they  entered  into  the 
agreement  they  were  dissatisfied  with  the  rates  of  freight  they 
were  receiving.  They  deny  that  they  intended,  in  connection 
with  the  formation  of  the  association  or  otherwise,  to  unjustly 
or  oppressively  augment  such  rates,  or  to  counteract  the  ef- 
fect of  free  competition  on  prices  or  facilities  of  transporta- 
tion, or  to  establish  or  to  maintain  arbitrary  rates,  or  to  pre- 
vent any  one  of  the  defendants  from  reducing  rates,  or  to 
procure  unreasonably  great  sums  of  money  from  the  people 
of  the  states  and  territories  west  of  the  great  rivers  engaged 
in  interstate  commerce.  They  deny  that  the  formation  and 
operations  of  the  association  have  had  any  such  effects,  but 
aver  that  they  have  tended  to  decrease  rates,  and  to  benefit 
the  people  and  the  roads.  They  deny  that  they  had  any  in- 
tention by  the  formation  of  the  association  to  monopolize  or 
attempt  to  monopolize  the  freight  traffic  of  the  region  affected 
by  it,  and  deny  tnat  it  has  had  any  such  effect.  They  allege 
that  they  were  subject  to  the  provisions  of  the  act  of  Congress 
of  February  4, 1887,  entitled,  "  An  act  to  regulate  commerce," 
and  the  acts  amendatory  thereof.  They  aver  that  under  that 
act  they  were  required  to  make  all  charges  reasonable  and 
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just ;  that  they  were  prohibited  from  making  any  nnjust  dis- 
oriminations,  or  any  undue  or  unreasonable  preferences,  or 
from  giving  any  undue  advantages,  and  that  they  were  re- 
quired to  establish  a  classification  of  freight  and  rates  of 
freight,  and  to  publish  and  file  with  the  interstate  commerce 
commission  schedules  showing  this  classification  and  these 
rates,  and  then  to  abide  by  and  maintain  them  ;  that,  in  order 
to  comply  with  this  law,  consultation  between  and  concerted 
action  of  the  railroad  companies  conducting  the  transporta> 
tion  business  west  of  the  great  rivers  was  essential ;  and  that 
they  made  this  agreement  and  formed  this  association  in  or- 
der that  they  might  more  effectually  comply  with  the  pro* 
visions  of  this  law  than  they  could  do  acting;  independently. 
They  allege  that  the  rates  they  have  established  and  main- 
tained have  been  reasonable  and  just ;  that  since  the  organi- 
zation of  the  association  more  than  200  reductions  of  ratea 
have  been  made  through  its  action;  that  their  agreement 
forming  the  association  was  filed  with  the  interstate  com- 
merce commission  under  the  act,  and  that  the  rules,  regula- 
tions, and  rates  they  have  established  and  maintained  have 
been  in  strict  conformity  to  the  provisions  thereof.  They 
deny  that  the  people  have  been  deprived  of  the  benefits  which 
might  be  expected  to  flow  from  free  competition  in  the  busi- 
ness of  transportation,  and  allege  that  the  utmost  freedom 
compatible  with  obedience  to  the  interstate  commerce  act  and 
with  the  preservation  of  the  existing  agencies  of  competition 
prevails,  and  they  insist  that  their  association  and  action  un- 
der this  contract  constitute  no  combination  or  conspiracy  in 
restraint  of  interstate  or  international  commerce. 

The  opinion  filed  by  the  court  below  when  the  bill  was  dis» 
missed  is  reported  in  53  Fed.  Bep.  440,  51  Am.  &  Eng.  B. 
Gas.  458. 

J.  W.  Adi/y  for  appellant. 

George  R,  Peck  and  Joel  F.  VaUe  (A.  Z.  WHUanM,  N.  H^ 
Zoomis,  B.  W.  Blair,  John  M,  ITiurston,  O.  M.  Spenoery  0.  A. 
Mosman,  J.  D.  Strofigy  and  W,  F.  Outhrie,  on  the  briefs),  for 
appellees. 

Sanbobn,  J.  —  Contracts  between  competing  corporations, 
commonly  termed  '^  pooling  contracts,"  to  divide  their  earn- 
ings from  the  transportation  of  freight  in  fixed  pro- 

frMtiu'^"'  P^^^o*^***  have  long  been  held  void  by  the  courts 
as  against  public  policy.  Such  contracts  do  not 
simply  restrict  competition — ^they  tend  to  destroy  it ;  and,  if 
they  do  not  effect  that  result,  it  is  only  because  they  do  not 
completely  accomplish  their  main  purpose.  When  acting  in- 
dependently, the  spur  of  self-interest  drives  each  corporation 
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to  famish  the  people  with  the  best  accommodations  and  the 
safest  and  most  rapid  transportation  at  the  lowest. profitable 
rates,  in  order  that  it  may  attract  larger  patronage  and  gather 
increased  gain.  But  under  the  operation  of  a  pool  this  incen- 
tive to  exertion  is  withdrawn.  Each  carrier  finds  it  to  its 
interest  to  enhance  the  price  of  carriage,  and  finds  that  its 
profits  are  not  sensibly  diminished  hj  furnishing  poor  facili- 
ties for  transportation  and  inexpensive  and  mean  accommo- 
dations. In  1887  Congress  recognized  and  adopted  this  rule 
of  public  policy,  and  by  section  6  of  '*  An  act  to  regulate  com- 
merce," commonly  called  the  "  Interstate  Commerce  Act " 
C24  Stat  379,  c.  104 ;  Eev.  St.  Supp.  529),  prohibited  such 
contracts  between  common  carriers  engaged  in  interstate  or 
international  commerce.  That  act,  however,  prohibited  con- 
tracts for  the  pooling  of  freights  of  different  and  competing 
railroads  only ;  it  prohibited  contracts  that  thus  destroyed 
competition ;  it  did  not  prohibit  all  contracts  that  in  any  way 
restricted  or  regulated  competition.  By  the  act  of  July  2, 
1890,  entitled  "  An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,"  commonly  called  the 
"  Anti-trust  Act "  (26  Stat.  209,  c.  647 ;  Rev.  St.  Supp.  762), 
Congress  provided  that : 

"  Section  1.  Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  states,  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.  Every  person  who  shall  make 
any  such  contract  or  engage  in  any  such  combination  or  con- 
spiracy,  shall  be  deemed  guilty  of  a  misdemeanor. 

**  Section  2.  Every  person  who  shall  monopolize,  or  attempt 
to  monopolize,  or  combine  or  conspire  with  any  other  person 
or  persons,  to  monopolize,  any  part  of  the  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor." 

'*  Section  4.  The  several  circuit  courts  of  the  United  States 
are  hereby  invested  with  jurisdiction  to  prevent  and  restrain 
violations  of  this  act." 

The  government  bases  this  suit  on  these  provisions  of  the 
latter  act.     It  claims  that  the  contract  in  question,  and  the 
association  formed  under  it,  are  illegal  on  three 
grounds:   First, because  the  contract  prevents  free  eroaadtor 
and  unrestricted  competition  between  competing  tii«»H. 
lines  of  railroad ;  second,  because  it  tends  to  cre- 
ate a  monopoly ;  and,  third,  because  the  railroad  corporations 
have  through  this  contract  abandoned  the  discharge  of  some 
of  their  duties  to  the  public.   The  first  ground  stated  is  chiefly 
relied  on,  and  it  presents  questions  of  deep  interest,  the  de- 
cision of  which  must  have  a  far-reaching  and  important  influ- 
55  A.  &  E.  R.  088.-2 
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ence  on  the  transportation  system  of  the  nation.     The  gov- 
ernment does  not  claim  that  the  contract  and   association 
assailed  effected  a  pooling  of  freights,  or  that  they  tend  to 
retard  improvement  in  the  facilities  afforded  for  safe,  quick, 
and  convenient  transportation,  or  that  they  are  obnoxious  to 
any  of  the  provisions  of  the  interstate  commerce  act ;  but  it 
insists  that  the  anti-trust  act  prohibits  all  contracts  and  com- 
binations between  competing  railroad  corporations  which  in 
any  manner  restrict  free  competition.     The  argument  is,  the 
anti-trust  act  prohibits  anj  contract  between  competing  rail- 
road companies  that  restricts  competition.     This  contract  re- 
stricts competition  ;   therefore  it  is  illegal.     Is,  then,  every 
contract  between  competing  railroad  companies  that  in  any 
manner  imposes  a  restriction  upon  competition  a  *^  contract 
in  restraint  of  trade,'*  and  illegal  within  the  meaning  of  the 
anti-trust  act?    Is  the  existence  of  restriction  upon  competi- 
tion the  standard  by  which  the  legality  of  these  and  all  other 
contracts  must  be  measured  under  tnat  act?  and,  if  not,  by 
what  standard  shall  their  legality  be  determined?    These  are 
questions  that  the  position  of  the  government  compels  us  to 
consider  before  we  can  determine  whether  or  not  this  con- 
tract is  void.     Their  determination  demands  a  careftd  exam- 
ination and  construction  of  that  part  of  the  anti-trust  act  which 
declares  that  '*  every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracv,  in  restraint  of  trade  or  commerce 
among  the  several  states, '  is  illegal.     No  definition  of  these 
terms  is  found  in  this  act,  but  the  terms  are  not  new.     For 
more  than  200  years  before  it  was  passed,  the  courts  of  Eng- 
land and  America  had  from  time  to  time  declared  that  certain 
classes  of  contracts  in  restraint  of  trade  were  against  public 
policy,  and  therefore  illegal  and  void  under  the  common  law. 
The  line  of  demarcation  between  these  illegal  contracts  and 
the  innumerable  valid  agreements  that  are  daily  made  in  the 
business  world  had  been  drawn  by  long  lines  of  decisions,  and 
had  been  repeatedly  pointed  out  by  the  Supreme  Court  of  the 
United  States.     Gibbs  v.  Gas  Co.,  130  U.  S.  396,  409,  25  Am. 
A  Eng.  Corp.  Cas.  369 ;   Fowle  v.  Park,  131  U.  S.  88.     Two 
years  before  its  passage  Congress  had  enacted  the  interstate 
commerce  law.     They  had  there  provided  a  code  of  rules  and 
established  a  commission  for  the  express  purpose  of  regulat- 
ing that  part  of  interstate  and  international  commerce  which 
relates  to  transportation. 

Under  these  circumstances,  three  well-settled  rules  of  con- 
struction must  be  applied  to  ascertain  the  meaning 
Rales  of  MB-     ^^j^^j  g^ope  of  the  act :  (1)  It  must  be  read  in  the 
""^  ^**         light  of  all  general  laws  upon  the  same  subject  in 
force  at  the  time  of  the  passage  of  the  act    (2)  Where  words 
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have  acquired  a  well-understood  meaning  by  judicial  interpre- 
taidon,  it  is  to  be  presumed  that  they  are  used  in  that  sense 
in  a  subsequent  statute,  unless  the  contrary  clearly  appears. 
{3)  Where  Congress  creates  an  oiSencey  and  uses  common-law 
terms,  the  courts  may  properly  look  to  that  body  of  juris- 
prudence for  the  true  meaning  of  the  terms  used,  and,  if  it  is 
a  oommon-law  offence,  for  the  definition  of  the  offence  if  it  is 
not  clearly  defined  in  the  act  adopting  or  creating  it.  U.  S. 
V.  Armstrong,  2  Curt.  446 ;  U.  S.  v.  Coppersmith,  4  Fed.  Bep. 
198 ;  In  re  Greene,  62  Fed.  Kep.  104,  111 ;  McCool  v.  Smith, 
1  Black,  459,  469 ;  McDonald  v.  Hovey,  110  U.  S.  619,  628. 

Thus  we  are  brought  to  a  consideration  of  the  statutes  in 
force  and  the  decisions  that  had  been  rendered  when  this 
act  was  passed  to  determine  what  contracts  in  restraint  of 
trade  were  then  illegal ;  for  it  is  clear  both  from  the  rules  to 
which  we  have  referred  and  from  the  title  of  the  act,  viz., 
^'An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  that  it  was  such  contracts,  and 
such  contracts  only,  that  Congress  intended  to  declare  unlaw- 
ful and  criminal  in  interstate  commerce. 

Under  the  common  law,  the  ground  on  which  contracts  iu 
restraint  of  trade  were  declared  unlawful  was  that  they  were 
against  public  policy.  But  when  it  becomes  necessary  to 
consider  grounds  of  public  policy  in  the  determina- 
tion  of  a  case,  it  is  well  to  bear  in  mind  the  oft-  gtrJirtoo/*" 
quoted  remarks  of  Justice  Burrough  in  Bichard-  trade  aader 
son  V.  Hellish,  2  Bing.  252,  that  public  policy  "  is  a  tiefomMoo 
very  unruly  horse,  and  when  you  once  get  astride  '*^' 
of  it  you  never  know  where  it  will  carry  you.  *  It  may  lead 
you  from  the  sound  law."  Public  policy  changes  with  the 
changing  conditions  of  the  times.  It  is  hardly  to  be  expected 
that  a  people  who  are  transported  by  steam  with  a  rapidity 
hardly  conceived  of  a  century  ago,  who  are  in  constant  and 
instant  communication  with  each  other  by  electricity,  and 
who  carry  on  the  most  important  commercial  transactions  by 
the  use  of  the  telegraph  while  separated  by  thousands  of 
miles,  will  entertain  precisely  the  same  views  of  what  is  con- 
<lucive  to  the  public  welfare  in  commercial  and  business 
transactions  as  the  people  of  the  last  century,  who  lived  when 
commerce  crept  slowly  along  the  coasts,  shut  out  of  the  in- 
terior bv  the  absence  of  roads,  and  hampered  by  an  almost 
impassable  ocean.  In  1415  a  writ  of  debt  was  brought  on  an 
obugation  by  one  John  Dier,  in  which  the  defendant  alleged 
the  obligation  in  a  certain  indenture  which  he  put  forth,  and 
on  condition  that  if  the  defendant  did  not  use  his  art  of  a 
dyer's  craft,  within  the  city  where  the  plaintiff,  etc.,  for  half  a 
year,  the  obligation  to  lose  its  force,  and  said  that  he  did  not 
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use  his  art  within  the  time  limited.  Hull,  J.,  said :  "  In  my 
opinion  you  might  have  demurred  upon  him  that  the  obliga. 
tion  is  void,  inasmuch  as  the  condition  is  against  the  common- 
law  ;  and,  per  Dieu,  if  the  plaintiff  were  here,  he  should  go  to 
prison  till  lie  paid  a  fine  to  the  king.'*  T.  B.,  2  Hen.  Y.  fol.  5, 
pi.  26.  In  18^,  Lord  Langdale,  master  of  the  rolls,  held  that 
a  contract  made  by  a  lawyer  not  to  practice  his  profession  in 
Great  Britain  for  20  years  was  not  against  public  policy,  and 
that  it  was  valid.  Whittaker  v.  Howe,  3  Beav.  383.  In  1843, 
the  court  of  exchequer  held  that  an  agreement  not  to  practice 
as  a  surgeon  dentist  in  London  or  in  any  other  town  where 
the  plaintiffs  might  have  been  practising  was  reasonable  and 
lawful  so  far  as  it  related  to  London,  but  against  public  policy 
and  void  as  to  the  other  towns.  Mallan  v.  May,  11  Mees.  & 
W.  652,  667.  In  1869,  Vice-Chancellor  James  sustained  a 
contract  by  vendors  not  to  carry  on  or  allow  others  to  carry 
on  in  any  part  of  Europe  the  manufacture  or  sale  of  certain 
kinds  of  leather  so  as  in  any  way  to  interfere  with  the  exclu- 
sive enjoyment  by  the  purchasing  company  of  the  manufact- 
ure and  sale  thereof,  and  issued  an  injunction  to  enforce  it. 
Cloth  Co.  V.  Lorsont,  L.  E,  9  Eq.  345.  In  1889  the  Supreme 
Court  of  New  York  sustained  a  contract  not  to  manufacture  or 
sell  thermometers  or  storm-glasses  throughout  the  United 
States  for  10  years.  Thermometer  Co.  v.  Pool,  51  Hun,  157^ 
163,  4  N.  Y.  Supp.  861.  And  in  1891  the  supreme  court  held 
that  a  contract  of  a  railroad  corporation  giving  the  Pullman 
Southern  Car  Company  the  exclusive  right  to  furnish  all 
drawing-room  and  sleeping-cars  required  by  that  road  during 
a  period  of  15  years  was  not  an  illegal  restraint  of  trade,  and 
sustained  it  Chicago,  etc.,  B.  Co.  v,  Pullman  Southern  Car 
Co.,  139  U.  S.  79,  47  Am.  &  Eng.  K.  Cas.  424.  It  is  with  the 
public  policy  of  to-day,  as  illustrated  by  public  statutes  and 
judicial  decisions,  that  we  have  now  to  deal.  In  considering 
that  subject,  we  are  not  to  be  governed  by  our  own  views  of 
the  interests  of  the  people,  or  by  general  considerations  tend- 
ing  to  show  what  policy  would  probably  be  wise  or  unwise. 
Such  a  standard  of  determination  might  be  unconsciously 
varied  by  the  personal  views  of  the  judges  who  constitute  the 
court.  The  public  policy  of  the  nation  must  be  determined 
by  its  constitution,  laws,  and  judicial  decisions.  So  far  as 
they  disclose  it,  it  is  our  province  to  learn  and  enforce  it ; 
beyond  that  it  is  unnecessary  and  unwise  to  pursue  our  in- 
quiries. Vidal  V,  Girard's  Ex'rs,  2  How.  127,  197 ;  Swann  v» 
Swann,  21  Fed.  Eep.  299. 

Turning  first,  then,  to  the  decisions,  we  find  that  it  has  long 
been  settled  that  contracts  or  combinations  of  the  producers 
or  dealers  in  staple  commodities  of  prime  necessity  to  the 
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people,  to-restrict  or  monopolize  their  supply  or  enhance  their 
price,  pooling  contracts,  or  combinations  between  such  pao- 
^ucers  or  dealers  to  divide  their  profits  in  certain  fixed  pro- 
portions, and  pooling  contracts  or  combinations  between  com- 
petiQg  common  carriers,  are  Ulegal  restraints  of  trade,  and 
Yoid ;  while  contracts  or  combinations  between  employers  or 
workmen  to  fix  and  abide  by  certain  prices  for  labor  or 
services  may  be  valid  in  their  inception,  but  become  illegal  re- 
straints of  trade  whenever  the  associations  formed  under  them 
interfere  with  the  freedom  of  those  who  are  not  members  to 
refuse  to  abide  by  their  prices,  or  to  employ  or  be  employed 
at  other  rates,  or  whenever  such  associations  undertake  to 
prevent  non-members  from  using  their  property  or  their  labor 
as  they  see  fit  The  main  purpose  of  contracts  of  these  classes 
that  are  thus  held  illegal  is  to  suppress,  not  simply  to  regulate, 
competition  ;  and,  if  suppression  is  not  effected,  it  is  because 
the  contracts  fail  to  accomplish  their  purpose.  It  is  evident 
that  there  is  a  wide  difference  between  such  contracts  and 
those  the  purpose  of  which  is  to  so  regulate  competition  that 
it  may  be  fair,  open,  and  healthy,  and  whose  restriction  upon 
it  is  slight,  and  only  that  which  is  necessary  to  accomplish  this 

I)urpose.     It  does  not  necessarily  follow  that  contracts  of  the 
atter  class  constitute  illegal  restraints  of  trade  because  those 
of  the  former  classes  do. 

To  maintain  his  proposition  that  anj  contract  between  com- 
mon carriers  that  restricts  competition  in  any  degree  is  an 
illegal  restraint  of  trade,  the  counsel  for  the  government  has 
cited  numerous  cases  where  such  expressions  as  the  following 
are  found  in  the  opinions  of  the  courts :  **  The  people  have  a 
right  to  the  necessaries  and  conveniences  of  life  at  a  price 
determined  by  the  relation  of  supply  and  demand,  and  the  law 
forbids  any  agreement  or  combination  whereby  that  price  is 
removed  beyond  the  salutary  influence  of  legitimate  competi- 
tion." De  Witt  Wire-cloth  Co.  v.  New  Jersey  Wire-cloth  Co. 
(Com.  PL  N.  T.),  14  N.  T.  Supp.  277,  "  It  is  against  the  general 
policy  of  the  law  to  destroy  or  interfere  with  free  competition, 
or  to  permit  such  interference  or  destruction."  Stewart  t;. 
Transportation  Co.,  17  Minn.  372  (Gil.  348.)  "  Combinations 
and  conspiracies  to  enhance  the  price  of  any  article  of  trade 
and  commerce  are  injurious  to  the  public."  People  v.  Fisher, 
14  Wend,  9.  "  Whatever  destroys,  or  even  restricts,  competi- 
tion in  trade  is  injurious  if  not  fatal  to  it."  Hooker  v.  Yande- 
water,  4  Denio,  349,  353. 

A  careful  and  patient  examination  of  the  cases  cited,  how- 
ever, discloses  the  fact  that  the  contracts  considered  in  those 
cases,  which  are  not  of  doubtful  authority,  were  of  one  of  the 
classes  to  which  we  have  referred,  or  rest  upon  some  other 
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ground  than  the  existence  of  restriction  npon  competition. 
They  were  cases  involving  contn^ct?  of  competing  producers, 
or  dealers  to  limit  the  supply  and  enhance  trie  price  of,  or  to- 
monopolize,  staple  commodities,  like  Morris  Bun  Goal  Co.  v. 
Barclay  Coal  Co.,,.  68  Pa.  St  173 ;  India  Bagging  Ass'n  v.  B^ 
Kock  &  Co.,  14  La.  Ann.  168 ;  IT.  S.  v.  Jellico  Mountain  Coal 
&  Coke  Co.,  46  Fed.  Bep.  432 ;  Lumber  Co.  v.  Hayes,  76  CaL 
387 ;  De  Witt  Wire-cloth  Co.  v.  New  Jersey  Wire-oloth  Co. 
(Com.  PI.  N.  Y.),  14  N.  T.  SuDp.  277;  Salt  Co.  v.  Guthrie,  35- 
Ohio  St.  666 ;  and  People  v.  North  Biver  Sugar  Befining  Co., 
54  Hun,  364,  7  N.  T.  Supp.  406  ;  or  cases  involving  pooling: 
contracts,  like  Craft  v,  McConoughy,  79  111.  346 ;  Hooker  v^ 
Yande water,  4  Denio,  349 ;  Stanton  v.  Allen,  5  Denio,  434 ; 
Anderson  v.  Jett  (Ky.),  12  S.  W.  Bep.  670 ;  Gibbs  v.  Gas  Co., 
130  U.  S.  396,  25  Am.  &  Eng.  Corp.  Cas.  369 ;  Morrill  v.  Bail- 
road  Co.,  55  N.  H.  531 ;  Denver  &  N.  O.  By.  Co.  v.  Atchison^ 
T.  &  S.  F.  B.  Co.,  15  Fed.  Bep.  650 ;  and  Woodruff  t;.  Berry,. 
40  Ark.  252 ;  or  cases  involving  combinations  of  workmen 
which  compelled  non-members  to  abide  by  the  prices  for  labor 
which  they  had  fixed  or  to  abandon  their  employment,  like 
People  V.  Fisher,  14  Wend.  9,  and  U.  S.  v,  Workingmen's. 
Amalgamated  Council,  54  Fed.  Bep.  994, 1000 ;  or  cases  where- 
the  contracts  were  vUra  vires  the  corporations,  and  their  puF^ 
pose  and  effect  was  to  monopolize  trade,  like  Bailroad  Co.  v. 
Collins,  40  Ga.  682 ;  Hazlehurst  v.  Bailroad  Co.,  43  Ga.  13 ; 
and  W.  V.  Tel.  Co.  t;.  American  Union  Tel.  Co.,  65  Ga.  160 ; 
or  cases  of  questionable  authority,  like  Com.  v.  Carlisle, 
Brightly,  N.  P.  36, 39.  See,  contra,  Snow  v.  Wheeler,  113  Mass. 
179,  185;  Bo  wen  v.  Matheson,  14  Allen,  499;  Skrainka  v. 
Scharringhausen,  8  Mo.  App.  522 ;  and  Carew  v.  Butherford, 
106  Mass.  1,  14.  It  was  natural  that  in  the  discussion  of  con- 
tracts of  these  classes  the  Qourts  should  condemn  in  un» 
measured  terms  the  suppression  of  competition,  but  in  none 
of  these  cases  were  they  required  to  hold,  and  in  none  of  thent 
did  they  hold,  as  we  understand  the  opinions  when  read  in 
relation  to  the  facts  of  the  cases  respectively,  that  every 
restriction  of  competition  by  contracts  of  competing  dealers 
or  carriers  was  illegal.  These  decisions  rest  upon  broader 
ground — on  the  ground  that  the  main  purpose  of  the  ob- 
noxious contracts  was  to  suppress  competition,  and  that  they 
thus  tended  to  effect  an  unreasonable  and  unlawful  restraint 
of  trade  ;  they  rest  on  the  well-settled  rules,  and  come  withia 
the  well-defined  class,  to  which  we  have  above  referred. 

A  more  extended  view  of  the  authorities  strengthens  this 
conclusion,  and  makes  plain  the  line  of  demarcation  which 
separates  legal  contracts  that  incidentally  restrict  competition 
from  illegal  contracts  in  restraint  of  trade.     The  deci^on  in 
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the  leading  case  upon  this  subject  (Mitcbel  v,  Beynolds,  1 
p.  "Wms.  181,  1  Smith,  Lead.  Cas.  (7th  Amer.  Diatia^non 
ed.)  pt.  2,  p.  708),  the  case  which  Chief  Justice  between  legai 
FuiJ^B  says  is  the  foundation  of  the  rule  in  relation  ^^^  *"•»•' 
to  the  invalidity  of  contracts  in  restraint  of  trade  «®"*''»'^'«- 
(Gibbs  V,  Gas  Co.,  130  U.  3-  409,  25  Am.  &  Eng.  Corp  Cas. 
369)  held  that  a  contract  that  clearly  restricted  competition 
was  not  an  illegal  restraint  of  trade.  The  action  was  upon  a 
bond  the  condition  of  which  was  that  the  obligor,  who  was 
the  assignor  of  a  lease  of  a  bakehouse  and  messuage  in  the 
parish  of  St.  Andrews,  Holbom,  would  not  exercise  his  trade 
of  a  baker  within  that  parish  for  three  years.  The  contract 
was  held  valid,  and  the  action  sustained.  This  decision  was 
rendered  in  1711.  Chief  Justice  Pabkeb,  in  delivering  it,  de- 
clared that  contracts  in  partial  restraint  of  trade  were  valid 
if  made  upon  sufficient  consideration,  but  that  contracts  in 
general  restraint  of  trade  were  illegal,  because  they  deprived 
the  party  restrained  of  his  livelihood  and  the  subsistence  of 
his  family,  and  the  public  of  a  useful  member.  The  point 
actually  decided,  that  contracts  in  partial  restraint  of  trade 
may  be  sustained,  has  been  uniformly  approved,  but  in  the 
development  of  the  law  applicable  to  this  subject  there  has 
been  added  to  it  the  further  condition  that  the  restriction  im- 
posed must  be  reasonable  in  view  of  all  the  facts  and  circum- 
stances of  each  particular  case.  The  remark  of  Chief  Justice 
Pareeb,  that  contracts  in  general  restraint  of  trade  are  illegal, 
— a  remark  that  was  not  necessary  to  the  determination  of 
the  question  before  him, — has  been,  to  say  the  least,  greatly 
modified  by  subsequent  decisions. 

There  is  a  plain  tendency  in  the  later  authorities  to  repu- 
diate the  proposition  that  there  is  any  hard  and  fast  rule  that 
contracts  in  general  restraint  of  trade  are  illegal,  and  to 
apply  the  test  of  reasonableness  to  all  contracts,  whether  the 
restraint  be  general  or  partial.  In  Tallis  v.  Tallis,  1  El.  & 
Bl.  391.  the  court  of  queen's  bench  held,  in  1853,  that  a  cove- 
nant restricting  competition,  which  bound  the  covenantor  not 
to  exercise  his  trade  of  a  canvassing  publisher  in  London  or 
within  150  miles  of  the  general  post-office,  or  in  Dublin  or 
Edinburgh,  or  within  50  miles  of  either,  or  in  any  other  town 
where  the  covenantee  or  his  successors  had  an  establishment 
or  might  have  had  one  within  six  months  preceding,  was  not 
an  illegal  restraint  of  trade,  and  enforced  it.  In  Mogul 
Steamship  Co.  v.  McGregor,  Gow  &  Co.,  21  Q.  B.  Div.  544, 
certain  shipowners  engaged  in  the  carrying  trade  between 
London  and  China  had  formed  an  association  for  the  purpose 
of  keeping  up  the  rate  of  freights  in  the  tea-trade,  and  secur- 
ing that  trade  to  themselves.     They  accomplished  this  pur- 
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Eose  by  allowing  a  rebate  of  6  per  cent  on  all  freights  paid 
J  shippers  who  shipped  in  their  vessels  only,  and  thus  par- 
tially or  entirely  excluded  the  plaintiffs,  who  were  competing 
shipowners,  from  the  tea-carrying  trade.  The  latter  brought 
suit  for  an  injunction  and  damages,  but,  notwithstanding  the 
obvious  restriction  upon  free  competition,  Lord  Colebidqe 
held  that  the  association  was  not  an  unlawful  combina- 
tion in  restraint  of  trade,  and  gave  judgment  for  the 
defendants.  This  decision  was  rendered  in  1888.  It  was 
sustained  on  appeal  (23  Q.  B.  Div.  598)  ,and  finally  affirmed 
by  the  House  of  Lords  (App.  Cas.  1892,  p.  26). 

In  Perkins  v.  Lyman,  9  Mass.  622,  the  Supreme  Judicial 
Court  of  Massachusetts  held,  in  1813,  that  a  contract  by  a 
merchant  not  to  be  interested  in  any  voyage  to  the  northwest 
coast  of  America  was  not  invalid  as  in  restraint  of  trade.  In 
Match  Go.  V.  Boeber,  106  N.  Y.  473,  a  contract  of  a  match 
manufacturer  never  to  manufacture  or  sell  any  friction 
matches  in  the  District  of  Columbia,  or  in  any  part  of  the 
United  States  except  Idaho  and  Montana,  was  sustained  and 
enforced.  In  Navigation  Co.  v.  Winsor,  20  Wall.  64,  decided 
in  1873,  a  contract  between  two  steam  navigation  companies 
engaged  in  the  buisness  of  transportation  on  the  rivers,  bays, 
and  waters  of  California,  and  on  the  Columbia  Biver  and  its 
tributaries,  respectively,  was  declared  by  the  supreme  court 
not  to  be  in  restraint  of  trade,  although  it  prohibited  the  use 
of  a  certain  steamer  in  the  waters  of  California  for  10  years. 
And  in  1890  the  Supreme  Court  of  New  Hampshire  in  an  ex- 
haustive and  persuasive  opinion  held  that  contracts  by  which 
a  railroad  corporation  leased  its  road  and  rolling-stock  to  a 
competitor  for  many  years  were  not  necessarily  against  public 
policy  or  void  at  common  law,  when  the  purpose  of  the  con- 
tracts and  combinations  did  not  appear  to  be  to  raise  the  rate 
of  transportation  above  the  standard  of  fair  compensation,  or 
to  violate  any  duty  owing  to  the  public  by  non-competing 
companies.  Manchester,  etc.,  B.  Co.  v.  Concord  B.  Cfo.  (N. 
H.),  47  Am.  &  Eng.  B.  Cas.  369.  If  further  authority  is  wanted 
for  the  proposition  that  it  is  not  the  existence  of  the  restriction 
of  competition,  but  the  reasonableness  of  that  restriction,  that 
is  the  test  of  the  validity  of  contracts  that  are  claimed  to  be 
in  restraint  of  trade,  it  will  be  found  in  Fowle  v.  Park,  131 
U.  S.  88,  97;  Gibbs  v.  Gas  Co.,  130  U.  S.  396,  26  Am.  &  Eng. 
Corp.  Cas.  369 ;  In  re  Greene,  62  Fed.  Bep.  104,  118 ;  Horner 
V.  Graves,  7  Bing.  735,  743;  Hubbard  v.  Miller,  27  Mich.  15, 
19 ;  Bousillon  i;.  Bousillon,  14  Ch.  Div.  361,  363  ;  Cloth  Co. 
V.  Lorsont,  L.  R  9  Eq .  345,  354 ;  Wickens  v.  Evans,  3  Tonge 
&  J.  318 ;  Ontario  Salt  Co.  v.  Merchants  Salt  Co.,  18  Grant, 
Ch.  540 ;  Mallan  v.  May,  11  Mees.  &  W.  652,  657 ;  Whittaker 
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V,  Howe,  3  Beav.  383;  Kellogg -y.  Larkin,  3  Pin.  123,150; 
Seal  V.  Chase,  31  Mich.  490 ;  Skrainka  v.  Scharringhausen,  8 
Mo.  App.  522,  525 ;  Wiggins  Ferry  Co.  v.  Chicago  &  A.  R. 
<3o.,  73  Mo.  389,  5  Am.  &  Eng.  R.  Cas.  1 ;  Gloucester  Isin- 
glass &  Glue  Co.  V.  Russia  Cement  Co.,  154  Mass.  92,  94 ; 
Thermometer  Co.  v.  Pool,  51  Hun,  157, 163,  4  N.  T.  Supp. 
861 ;  Association  v.  Walsh,  2  Daly,  1 ;  Hodge  v,  Sloan,  107 
N.  T.  244, 17  N.  K  Rep.  335 ;  Brown  v.  Rounsavell,  78  111. 
589 ;  Jones  v.  CUfford's  Ex'r,  5  Fla.  510,  515. 

From  a  review  of  these  and  other  authorities,  it  clearly  ap- 
pears that  when  the  anti-trust  act  was  passed  the  rule  had 
become  firmly  established  in  the  jurisprudence  of  England 
and  the  United  States  that  the  validity  of  contracts  restrict- 
ing competition  was  to  be  determined  by  the  reasonableness 
of  the  restriction.  If  the  main  purpose  or  natural  and  inevi- 
table effect  of  a  contract  was  to  suppress  competition  or  cre- 
ate a  monopoly,  it  was  illegal.  If  a  contract  imposed  a 
restriction  tnat  was  unreasonably  injurious  to  the  public 
interest,  or  a  restriction  that  was  greater  than  the  interest  of 
the  party  in  whose  favor  it  was  imposed  demanded,  it  was 
illegal.  But  contracts  made  for  a  lawful  Burpose,  which 
were  not  unreasonably  injurious  to  the  public  welfare,  and 
which  imposed  no  heavier  restraint  upon  trade  than  the  in- 
terest of  the  favored  party  required,  had  been  uniformly 
sustained,  notwithstanding  their  tendency  to  some  extent  to 
check  competition.  The  public  welfare  was  first  considered, 
and  the  reasonableness  of  the  restriction  determined  under 
these  rules  in  the  light  of  all  the  facts  and  circumstances  of 
each  particular  case. 

But  it  is  said  that  railroad  corporations  are  qnasi-pvLhlic 
corporations,  and  an^  restriction  upon  their  competition  is 
gainst  the  public  policy  of  the  nation.    It  is  not  to 
be  denied  tnat  there  are  some  expressions  to  be  f|J*'*If***^* 
found  in  adjudged  cases,  notably  m  Gibbs  v.  Gas  coMpalfL 
Co.,  130  U.  S.  396,  409,  25  Am.  &  Eng.  Corp.  Cas. 
369;  West  Virginia.  Transp.  Co.  v.  Ohio  River  Pipe-line  Co., 
22  W.  Va.  600,  625  ;  Chicago  Gaslight  &  Coke  Co.  v.  People's 
Gaslight  &  Coke  Co.,  121  III  530,  16  Am.  &  Eng.  Corp.  Cas. 
577  ;  and  W.  U.  Tel.  Co.  v.  American  Union  Tel.  Co.,  65  Ga. 
160, — to  the  effect  that  where  a  business  is  of  such  character 
that  it  cannot  be  restrained  to  any  extent  whatever  without 
prejudice  to  the  public  interests,  the  courts  decline  to  enforce 
or  sustain  contracts  imposing  such  restraint,  however  partial. 
But  the  language  employed  by  the  courts  in  these  cases  should 
be  read  in  the  light  of  the  circumstances  under  which  it  was 
uttered,  and  with  due  reference  to  the  point  actually  adju- 
dicated.   Thus  in  the  earliest  of  these  cases  (W.  U.  Tel.  Co.  v» 
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American  Union  Tel.  Go.)  it  was  held  that  a  contract  between 
a  railroad  company  and  a  telegraph  company  by  which  the 
former  granted  to  the  latter  the  exclusiye  right  to  construct  a 
telegraph  line  along  its  right  of  way,  necessarily  excluded  all 
other  telegraph  lines  from  the  use  of  a  right  of  way  that  by 
condemnation  had  been  devoted  to  public  uses,  and  was  void, 
because  it  was  in  restraint  of  trade,  and  tended  to  create  a 
monopoly.  In  West  Virginia  Transp.  Co.  v.  Ohio  Kiver  Pipe- 
line Go.  it  was  held  that  an  owner  of  2000  acres  of  oil-land  could 
not  grant  to  one  pipeline  company  an  exclusive  right  to  lay  a 
pipe-line  across  said  lands,  because  the  legislature,  by  author- 
izing pipe-line  companies  to  condemn  lands  for  the  construc- 
tion oi  such  lines,  nad  thereby  declared  that  the  public  had 
an  interest  in  their  construction,  and  that  a  contract  which 
precluded  such  companies  from  laying  a  line  across  an  ex- 
tensive tract  of  land  was  necessarily  opposed  to  public  policy. 
In  Ghicago  Gtislight  &  Goke  Go.  v.  People's  Gtislight  &.  Coke 
Go.  the  court  held  that  a  gas  company,  which  had  accepted 
a  charter  authorizing  it  to  lay  pipes  and  to  supplv  gas  through- 
out the  entire  liinits  of  the  cit^,  could  not  disaole  itself  from 
the  performance  of  the  pubhc  duty  it  had  undertaken  by 
entering  into  a  contract  with  another  company  not  to  lay 
pipes  and  supply  gas  in  a  large  section  of  said  city.  And  in 
Gibbs  V.  Gas  Go.  a  like  contract  bv  one  gas  company  with 
another  to  abandon  the  discharge  of  public  duties  which  had 
been  devolved  upon  it  hj  its  charter  was  held,  on  that  ac- 
count, to  be  against  pubhc  policy,  and  void,  and  to  be  void 
on  the  further  ground  that  the  contract  was  in  open  viola- 
tion of  a  statute  which  prevented  the  company  from  "  enter- 
ing into  A  *  *  *  contract  with  any  other  gas  company 
whatever." 

•  No  doubt  can  be  entertained  that  the  contract  involved  in 
each  of  tbe  cases  last  referred  to  was  against  public  policy 
for  its  marked  tendency  to  create  a  monopoly,  and  to  sup- 
press healthy  competition.  Tt^o  of  the  contracts  were  also 
\dcious  in  the  respect  that  the  corporation  had  attempted  to 
disable  itself  from  exercising  powers  which  had  been  con- 
ferred upon  it  for  the  public  advantage.  But  we  think,  in 
view  of  tiiQ  state  of  facts  on  which  the  decisions  were  predi- 
cated, and  the  points  actually  adjudicated,  it  would  be  un- 
wise to  deduce  an  unbending  rule  that  any  and  every  contract 
between  two  railway  companies  which  enjoins  or  contemplates 
concert  of  action  in  the  matter  of  establishing  freight  or  pas- 
senger rates  between  competitive  points  is  against  public 
Eolicy,  and  an  unlawful  restraint  of  trade.  No  case,  we  be- 
eve,  has  yet  gone  to  that  extent,  or  has  declared  that  the 
business  of  transporting  freight  and  passengers  by  rail  is  ol 
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such  character  that  no  restraint  whatever  upon  competition 
therein  is  permissible.  On  the  contrary,  contracts  between 
common  carriers  which  imposed  some  restrictions  upon  com- 
petition have  been  frequently  sustained  by  our  highest  courts, 
and  the  rale  has  been  often  applied  that  the  test  of  their 
validity  was  not  the  existence,  but  the  reasonableness,  of  the 
restriction  imposed.  Navigation  Co.  v.  Winsor,  20  Wall.  64 ; 
Chicago,  etc.,  K.  Co.  v.  Pullman  Southern  Car  Co.,  139  U.  S. 
79,  25  Am.  &  Eng.  B.  Cas.  425 ;  Mogul  Steamship  Co.  v. 
McGregor,  Gow  &  Co.,  21  Q.  B.  Div.  544 ;  Manchester,  etc., 
R  Co.  V.  Concord  E.  Co.  (N.  H.),  20  Atl.  Eep.  383;  Wiggins 
Ferry  Co.  v.  Chicago  &  A.  R.  Co.,  73  Mo.  389,  5  Am.  &  Eng. 
B.  Cas.  1. 

But  even  if  such  an  extreme  view,  as  is  above  indicated,  was 
once  tenable,  we  fail  to  see  how  it  can  well  be  maintained 
since  the  parage  of  the  interstate  commerce  law, 
and  the  action  that  has  been  taken  thereunder  by  <h^io« 
the  government  commission  which  was  created  to  il^^^l^ 
enforce  its  provisions.  The  interstate  commerce  law  ooMnerce  Mt. 
imposel  several  important  restrictions  upon  the 
right  of  railway  companies  to  do  as  they  please  in  the  matter 
of  making  and  altering  rates,  and  Congress  has  thereby  ex- 
pressed its  conviction  that  unrestrained  competition  between 
carriers  is  not,  at  the  present  time,  and  under  existing  con- 
ditions, most  conducive  to, the  public  welfare,  but  that  other 
things  are  ^uite  as  essential  to  the  public  good.  Mark  the 
difference  in  public  policy  toward  merchants  and  railroad 
companies  exhibited  oy  the  common  law  and  by  the  inter- 
state commerce  act.  Merchants  may  refuse  to  sell  their  wares 
at  all — they  may  refuse  to  transact  any  business  ;  but  rail- 
road companies  are  common  carriers ;  they  must  furnish 
transportation  when  requested ;  they  must  operate  their  roads 
or  forfeit  their  franchises ;  merchants  may  charge  any  price 
they  see  fit  for  their  wares,  but  railroad  companies  are  re- 
stricted to  reasonable  and  just  charges  for  transportation 
(Interstate  Commerce  Act,  §  1) ;  merchants  may  sell  articles 
of  like  character  and  value  for  as  many  different  piices  as 
they  have  different  customers,  but  railroad  companies  are  re- 
stricted to  the  same  charges  to  all  their  customers  for  like 
services  {Id.  §  2) ;  merchants  may  give  to  anv  customers  or 
any  localities  any  preference  or  advantage  they  choose  over 
other  customers  or  localities,  but  railroad  companies  are  pro- 
hibited from  giving  any  undue  preference  or  advantage  to 
anv  party  or  place  {Id.  §  3) ;  merchants  may  sell  articles  of 
inferior  value  for  higher  prices  than  those  they  charge  and 
receive  for  those  of  greater  value,  but  railroad  companies  are^ 
prohibited  from  charging  or  receiving  a  greater  compensa^ 
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<tion  for  a  short  haul  than  for  a  long  haul  {Id.  §  4) ;  merchants 
may  keep  their  prices  secret ;  railroad  companies  must  pub- 
lish their  rates  for  transportation,  and  are  prohibited  from 
^oharginff  or  receiving  a  greater  or  less  compensation  than  that 
specified  in  the  published  schedules  {la.  §  6);  merchants 
may  change  their  prices  instantly  and  without  notice ;  railroad 
companies  are  prohibited  from  increasing  their  rates  except 
after  10  days'  public  notice,  or  from  decreasing  them,  except 
after  three  days'  public  notice  {Id.  §  6) ;  merchants  may  trans- 
act their  business  free  from  the  supervision  or  interference 
of  the  government ;  but  railroad  companies  are  subject  to  the 
supervision  of  a  commission,  establisned  by  the  government, 
•authorized  to  take  the  necessary  proceedings  for  the  enforce- 
ment of  those  restrictions  {Id.  §  12).  These  restrictions  relate 
•almost  exclusively  to  rates  for  the  transportation  of  freight 
and  passengers.  They  are  numerous,  radical,  and  effective. 
They  became  operative  by  an  act  of  Congress  three  years  be- 
fore the  anti-trust  act  was  passed,  and  they  establish  beyond 
*cavil  that  from  that  date  the  public  policy  of  the  nation  was 
that  competition  between  railroad  companies  engaged  in  in- 
terstate commerce  should  not  ^o  wholly  unrestricted. 

If  we  turn  now  to  the  published  reports  of  the  interstate 
•commerce  commission,  whose  opinion  on  such  matters  is  cer- 
ReporuofiA-  taiuly  entitled  to  great  consideration,  we  find  the 
tenuto  eom-  view  cvcu  morc  clcarly  expressed  that  it  was  the 
■lerM  eom-  purpose  of  Cougress  to  place  important  restraints 
uiMioB.  upon  competition,  that  uncontrolled  struggles  for 

patronage  by  railwav  carriers  are  frequentlv  detrimental  to 
the  public  welfare,  that  rate-wars  are  especially  injurious  to 
the  business  interests  of  the  country  and  contrary  to  the 
spirit  of  existing  laws,  that  the  interstate  commerce  act  in- 
vites conferences  between  railway  managers,  and  that  concert 
•of  action  in  certain  matters  by  railwav  companies  is  abso- 
lutelv  essential  to  enable  it  to  accomplish  its  true  purpose. 
In  tne  fourth  annual  report  of  the  commission,  at  page  19, 
we  find  the  following  statement : 

"  It  is  thus  seen  at  every  turn  that  the  regulation  of  rates 
•ou  a  consideration  of  the  pecuniary  or  other  situation  of  any 
single  road,  and  without  a  survey  of  the  whole  field  of  opera- 
tions whereby  its  business  may  be  affected,  and  under  a  sup- 
Eosition  that  what  is  done  in  respect  to  that  road  may  be 
mited  in  its  consequences,  is  entirely  antagonistic  to  all  prin- 
ciples of  railroad  transportation.  The  railroad  managers 
have  perceived  this  from  the  very  first,  and  it  is  because  they 
have  perceived  this  that  they  have  been  compelled  to  organize 
themselves  into  railroad  associations  for  the  purpose  of  agree- 
ing upon  classifications  and  rates,  and  upon  a  great  varie^ 
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of  other  matters  pertaining  to  the  methods  of  conducting 
interlocking  and  overlapping  business,  and  all  business  affected 
by  competitive  forces." 

And  on  page  21  of  the  same  report  the  following  :  '*  In  for- 
mer reports  the  commission  has  referred  to  the  undoubted 
fact  that  competition  for  business  between  railroad  companies 
is  often  pushed  to  ruinous  extremes,  and  that  the  most  seri- 
ous difficulties  in  the  way  of  securing  obedience  to  the  law 
may  be  traced  to  this  fact.  When  competition  degenerates 
to  rate-wars,  they  are  as  unsettling  to  the  business  of  the 
country  as  they  are  mischievous  to  the  carriers,  and  the  spirit 
of  the  existing  law  is  against  them." 

In  the  second  annual  report  on  page  25,  when  speaking  of 
the  unity  of  railroad  interests,  the  commission  uses  this  lan- 
guage: ''But  the  voluntary  establishment  of  such  extensive- 
responsibility  would  require  such  mutual  arrangements  be- 
tween the  carriers  as  would  establish  a  common  authority,, 
which  should  be  vested  with  power  to  make  traffic  arrange- 
ments, to  fix  rates,  and  to  provide  for  their  steady  mainte* 
nance,  to  compel  the  performance  of  mutual  duties  among 
the  members,  and  to  enforce  promptly  and  efficiently  such 
sanctions  to  their  mutual  understandings  as  might  be  agreed 
upon." 

And  in  the  same  report,  on  page  28,  we  find  the  following  t 
"  A  short  road  may  sometimes  make  itself  little  better  than 
a  public  nuisance  by  simply  abstaining  from  all  accommoda- 
tion that  could  not  by  law  be  forced  from  it.  It  would  not 
be  likely  to  do  this  unless  for  some  purpose  of  extortion  from 
other  roads,  but  the  existence  of  a  power  to  annoy  and  em- 
barrass is  a  fact  of  large  importance.  The  public  has  an  in- 
terest in  being  protected  against  the  probable  exercise  of  any 
such  power.  But  its  interest  goes  further  than  this :  it  goes 
to  the  establishment  of  such  relations  among  the  managers 
of  roads  as  will  lead  to  the  extension  of  their  traffic  arrange- 
ments with  mutual  responsibilities,  just  as  far  as  may  be  pos- 
sible, so  that  the  public  may  have,  in  the  services  performed, 
all  the  benefits  and  conveniences  that  might  be  expected  to 
follow  from  general  federation.  There  is  nothing  in  the  exist- 
ence of  such  arrangements  which  is  at  all  inconsistent  with 
earnest  competition.  They  are  of  general  convenience  to  the 
carriers  as  well  as  to  the  public,  and  their  voluntary  exten- 
sion may  be  looked  for  until,  in  the  strife  between  roads,  the 
limits  of  competition  are  passed,  and  warfare  is  entered  upoiu 
Bnty  in  order  to  form  them,  great  mutual  concessions  are  often 
indispensable,  and  such  concessions  are  likely  to  be  made- 
when  relations  are  friendly,  but  are  not  to  be  looked  for  wheni 
hostile  relations  have  been  inaugurated." 
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In  the  first  annual  report,  on  page  33,  the  commission 
farther  said :  **  To  make  railroads  of  the  greatest  possible 
service  to  the  country,  contract  relations  would  be  essential, 
because  there  would  need  to  be  joint  tarifis,  joint  running 
arrangements  and  interchange  of  cars,  and  a  giving  of  credit 
to  a  large  extent,  some  of  which  were  obviously  beyond  the 
reach  of  compulsory  legislation,  and,  even  if  they  nfere  not, 
could  be  best  settled,  and  all  the  incidents  and  qualifications 
fixed,  by  the  voluntanr  action  of  the  parties  in  control  of  the 
roads  respectively.  Agreement  upon  these  and  kindred  mat- 
ters became,  therefore,  a  settled  policy,  and  short  independent 
lines  of  road  seemed  to  lose  their  identity,  and  to  oecome 
parts  of  great  trunk-lines,  and  associations  were  formed  which 
embraced  all  the  managers  of  roads  in  a  state  or  section  of 
the  country.  To  these  associations  were  remitted  many  ques- 
tions of  common  interest,  including  such  as  are  above  referred 
to.  Classification  was  also  confided  to  such  associations,  it 
being  evident  that  differences  in  classification  were  serious 
obstacles  to  a  harmonious  and  satisfactory  interchange  of 
traffic.  But  what  perhaps  more  than  anything  else  influenced 
the  formation  of  such  associations,  and  the  conferring  upon 
them  of  large  authority,  was  the  liability,  which  was  con- 
stantly imminent,  that  destructive  wars  of  rates  would  spring 
up  between  competing  roads  to  the  serious  injury  of  the 
parties  and  the  general  disturbance  of  business.  Accord- 
ingly, one  of  the  chief  functions  of  such  associations  has 
been  the  fixing  of  rates,  and  the  devising  of  means  whereby 
their  several  members  can  be  compelled  or  induced  to  ob- 
serve the  rates  when  fixed." 

It  would  extend  this  opinion  to  an  unreasonable  length  if 
we  assumed  to  state  the  reasons  which  probably  influenced 
Congress  to  impose  some  restrictions  upon  competition  in  the 
matter  of  railway  transportation,  and  to  place  railway  carriers 
under  the  operation  of  a  law  which,  for  its  successful  execu- 
tion, as  pointed  out  by  the  interstate  commerce  commission, 
;eems  to  some  extent  to  invite  conference  and  concert  of 
4ction.  It  is  likewise  unnecessary  for  us  to  state  the  reasons 
why  railroad  companies  should  be  accorded  the  privilege  of 
entering  into  arrangements  with  other  companies  which  may, 
to  some  extent,  regulate  competition.  Reasons  to  that  effect 
have  been  stated  with  great  ability  and  persuasive  force  in 
some  of  the  cases  to  which  we  have  already  referred,  notably 
in  Manchester,  etc.,  B.  Co.  v.  Concord  B.  Co.,  anpra.  But, 
without  entering  into  that  discussion,  it  is  sufficient  to  say 
that,  in  our  judgment,  there  was  no  hard  and  fast  rule  in 
force  when  the  anti-trust  act  was  enacted  which  made  every 
contract  between    railroad  compimies  void  on  grounds   of 
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public  policy  if  it  in  any  wise  checked  competition.  In  our 
jadgment,  the  more  reasonable  doctrine  then  prevailed, 
especially  in  yiew  of  the  recent  passage  of  the  interstate  com- 
merce act,  that  such  contracts  were  void,  if,  judged  in  the 
light  of  all  the  circumstances  and  conditions  under  which 
they  were  made,  they  unreasonably  restricted  competition. 

In  yiew  of  the  foregoing  principles,  it  remains  for  us  to 
examine  the  contract  which  is  alleged  to  be  in  violation  of  the  ^ 
anti-trust  act,  but  before  doing  so  a  preliminary  observation 
will  not  be  out  of  place.     The  anti-trust  act  is  a  criminal 
statute,  and  it  should  not  be  so  construed  as  to  subject  per- 
sons to  the  penalties  thereby  imposed  unless  the  contract 
complained  of  is  one  that  is  clearly  within  the  provisions  of 
the  statute.    It  is  also  well  to  note  that  the  case  comes  before 
us  simply  on  bill  and  answer.     The  bill  alleges  that  its  pur- 
pose, and  that  of  the  association  formed  under  it,  was  to  sup- 
press competition,  enhance  rates  of  freight,  and  monopolize 
the  traffic.     The  answers  deny  these   averments,  and  allege 
that  the  purpose  of  the  contract  and  association  was  to  carry 
into  effect  tne  provisions  of  the  interstate  commerce  act,  and 
to  make  rates  public  and  steady.     The  bill  alleges  that  the 
eiflfect  of  the  contract  and  association  has  been  to  raise  the 
rates  of  freight  above  those  which  the   public  might  have 
reasonably  expected  to  obtain  from  free  competition.     The 
answers  deny  this  allegation,  and  aver   that  the  effect  has 
been  to  maintain  reasonable  rates,  and   that  more  than  200 
reductions  of  rates  have  been  effected   through  the  associa- 
tion.     Upon  a  hearing  on  bill  and  answer  the  averments  of 
fact  contained  in  the  Dill  are  overcome  by  the  denials  of  the 
answer,  and  the  averments  of  fact  in  the  answer  stand  ad- 
mitted.    Tainter  v.  Clark,  5  Allen,  66 ;  Brinckerhoff  v.  Brown, 
7  Johns.  Ch.  217 ;  Perkins  v,  Nichols,  11  Allen,  542. 

The  result  is  that  the  government's  right  to  relief  here 
rests  upon  the  contract  itself,  and  the  fact  that  the  rates  main- 
tained under  it  have  not  been  unreasonable,  and  that  many 
reductions  have  been  made  under  its  operation.  The  ordi- 
nary rules  of  interpretation  must  then  be  applied  to  the  lan- 
guage of  this  contract,  and,  if  it  appears  that  its  purpose  and 
tendency  were  to  unreasonably  restrict  competition,  it  must  be 
declared  illegal.  Dillon  v.  Barnard,  21  Wall.  430,  437 ;  Inter- 
state Land  Go.  v.  Maxwell  Land  Grant  Co.,  139  U.  8.  569, 
577. 

In  construing  the  contract  it  must  also  be  remembered  that 
fraud  and  illegality  are  noi  to  be  presumed,  and  that  the  pur- 
pose of  the  contract  is  that  whicn  is  clearly  manifest  by  its 
terms.  In  Mitchel  v.  Beynolds,  supra,  the  unfortunate  re- 
mark "  that  wherever  such  contract  stat  indifferenter,  and  for 
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aught  appears,  may  be  either  good  or  bad,  the  law  presumes- 
it  prima  facie  to  be  bad/'  fell  from  Chief  Justice  Fabkeb. 
This  seems  to  be  the  reverse  of  the  proposition  that  every 
man  is  presumed  to  be  innocent  until  he  is  proved  to  be 
guilty.  It  has  long  been  repudiated  by  the  courts  of  England 
and  America.  The  burden  is  on  the  party  who  seeks  to  put 
a  restraint  upon  the  freedom  of  contract  to  make  it  plainly 
and  obviously  clear  that  the  contract  is  against  public  policy, 
and  the  true  rule  of  construction  is  that  neither,  fraud  nor 
illegality  is  to  be  presumed,  but  the  contract  is  to  be  assumed 
to  have  been  made  in  good  faith  for  the  purpose  which 
appears  on  the  face  of  it,  and  not  colorably  for  any  other. 
Begistering  Co.  v.  Sampson,  L.  K  19  Eq.  462 ;  Tallis  v.  Tallis, 
1  El.  &  Bl.  391 ;  Rousillon  v.  Rousillon,  14  Ch.  Div.  351,  365 ; 
Stewart  v.  Transportation  Co.,  17  Minn.  372,  391  (Gil.  348) ;. 
Marsh  v.  Russell,  66  iJ.  Y.  288 ;  Phippen  v.  Stickney,  3  Metc^ 
(Mass.)  384,  389. 

Proceeding,  then,  to  an  examination  of  the  contract,  we  find 
it  to  be  substantially  as  follows :  In  the  preamble  there  is  a 
declaration  that  the  association  is  formed  for  ''  mu- 
^*T'*t[***     tual  protection   by  establishing  and   maintaining 
***  '**  reasonable  rates,  rules,  and  regulation,  both  througn 

and  local."  Article  1  declares  that  substantially  all  tramc 
competitive  between  two  or  more  members  in  that  part  of  the 
United  States  between  the  Mississippi  and  Missouri  rivers- 
and  the  Pacific  Ocean  shall  be  governed  by  the  association. 
It  is  provided  by  article  2  that  the  association  shall  choose  a. 
chairman  by  unanimous  vote;  that  there  shall  be  regular 
monthly  meetings  of  the  association,  in  which  each  member 
must  be  represented  by  some  responsible  officer  authorized 
to  act  definitelv  on  all  (questions  to  be  considered ;  that  a 
committee  shall  be  appointed  to  establish  rates,  rules,  and 
regulations  for  the  traffic,  and  that  these  shall  be  put  into 
effect ;  that  any  railroad  company  may  give  five  davs  written 
notice  prior  to  any  monthly  meeting  of  any  proposed  reduction 
of  rates  or  change  of  rules,  and  eight  days'  notice  as  to  the 
traffic  of  Colorado  or  Utah ;  that  thereupon  the  reduction  or 
change  shall  be  considered  and  voted  upon  by  the  association 
at  the  next  monthly  meeting,  and  all  members  shall  be  bound 
by  the  decision  of  the  association,  "unless  then  and  there 
the  parties  shall  give  the  association  definite  written  notice 
that  in  ten  days  thereafter  they  shall  make  such  modification 
notwithstanding  the  vote  of  the  association ; "  that  any  mem- 
ber may  without  notice,  at  its  peril,  make  any  rate,  rule,  or 
regulation  necessary  to  meet  the  competition  of  outside  lines, 
subject  to  a  liability  to  pay  a  penalty  of  $100  if  the  associa* 
tion  decides  by  a  two-thirds  vote  that  the  rate,  rule,  or  regu- 


VOL.  56]  TRUSTS   AND   COMBINATIONS.  33 

lation  was  not  necessary  for  that  purpose ;  that  all  arrange- 
ments with  connecting  lines  for  the  division  of  through  rates 
relating  to  traffic  covered  by  the  agreement  shall  be  made  by 
authority  of  the  association,  and  that  the  chairman  of  the 
association  shall  punish  violations  of  the  agreement  by  fines 
not  exceeding  $100  in  any  case.  Article  3  makes  the  chair- 
man  the  executive  officer  of  the  association,  requires  him  to 
publish  and  furnish  to  the  members  of  the  association  the 
rates,  rules,  and  regulations  established,  and  all  changes  in 
them,  and  requires  nim  to  enforce  the  provisions  of  the  con- 
tract Article  4  prohibits  under-billing  or  billing  at  a  wrong 
classification.  Articles  5  and  6  provide  for  the  appointment 
of  the  necessary  employes  and  the  payment  of  the  necessary 
expenses  of  the  association.  Article  7  provides  for  arbitra- 
tration  in  case  the  managers  of  the  parties  to  the  agreement 
fail  to  agree  upon  any  question  arismg  under  it ;  and  article 
8  provides  that  any  member  may  withdraw  from  the  associa- 
tion on  thirty  days'^  notice. 

It  is  obvious  at  a  glance  that  this  agreement  is  not  afiected 
by  any  of  the  vices  of  an  ordinary  pooling  contract.     The  in- 
come of  each  member  of  the  association  under  the 
terms  of  the  a^eement  is  still  measured  by  the  ^^^'^^^^^ 
amount  of  freight  and  the  number  of  passengers  it  J^act!  ***" 
carries,  and  it  is  still  to  the  interest  of  each  mem- 
ber of  the  association  to  make  that  patronage  as  great  as  pos- 
sible, by  affording  to  the  public  superior  facilities  for  safe, 
speedy,  and  convenient  transportation.     Under  the  operation 
o!  the  agreement,  each  company  must  still  compete  with  its 
associate  members  in  the  character  of  its  roadbed,  quality  of 
its  equipments,  length  of  route,  convenience  of  its  terminal 
facilities,  and  in  the  efficiency  of  its  management ;  for  all  of 
these  considerations  will  necessarily  have  a  marked  influence 
upon  the  amount  of  its  patronage. 

In  other  of  its  features,  also,  the  contract  is  not  subject  to 
criticism.  In  these  days,  when  persons  engaged  in  many 
other  callings  and  avocations  are  in  the  habit  of  meeting  at 
intervals,  as  associations,  for  the  purpose  of  cultivating  more 
friendly  relations  and  establishing  regulations  conducive  to 
the  general  welfare  of  the  trade,  it  is  difficult  to  see  upon  what 
just  grounds  representatives  of  railway  companies  can  be 
denied  the  right  of  forming  associations  for  the  purpose  of 
friendly  conference  and  to  formulate  rules  and  regulations  to 
govern  railway  traffic.  The  fact  that  the  business  of  railway 
companies  is  irretrievably  interwoven,  that  they  interchange 
cars  and  traffic,  that  they  act  as  agents  for  each  other  in  the 
delivery  and  receipt  of  freight  and  in  paying  and  collecting 
freight  charges,  and  that  commodities  received  for  transpor- 
56  A.  &  E.  R.  Cas,— 3 
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tation  generally  pass  tlirongU  the  hands  of  several  carriers, 
renders  it  of  yital  importance  to  the  public  that  uniform  rules 
and  regulations  governing  railway  traffic  should  be  framed  by 
those  who  have  a  practical  acquaintance  with  the  subject,  and 
that  they  should  be  promulgated  and  faithfully  observed. 
The  advisability  of  establishing  such  rules  and  regulations  in 
the  mode  above  indicated,  particularly  for  the  uniform  clas- 
sification of  freight,  has  been  frequently  pointed  out  in  the 
reports  of  the  interstate  commerce  commission.  Indeed,  the 
benefits  that  would  result  from  uniform  rules  and  regulations, 
and  from  uniformity  in  the  classification  of  freight,  seem  to 
us  so  obvious  that  we  need  not  stop  to  enumerate  them. 

We  are  of  the  opinion,  therefore,  that  the  stipulations  of 
this  agreement  enjoining  a  monthly  conference  between  rep- 
resentatives of  the  various  members  of  the  association,  and 
the  appointment  of  a  committee  to  formulate  rules  and  regu- 
lations governing  the  traffic  embraced  by  the  agreement,  are 
not  only  not  opposed  to  public  policy,  but,  if  faithfully  carried 
out,  will  tend  to  promote  the  public  interests.  It  is  also  ob- 
vious, we  think,  that  the  stipulation  requiring  five  days' 
written  notice  of  a  proposed  reduction  in  rates  does  not,  iu 
and  of  itself,  render  the  contract  unlawful.  It  is  certain  that 
a  contract  not  to  reduce  established  rates  without  a  public 
notice  of  three  days,  and  not  to  increase  them  without  a 
notice  of  ten  days,  would  not  be  against  public  policy,  be- 
cause the  interstate  commerce  act  has  prohibited  such  changes 
with  less  notice.  The  plain  object  of  this  provision  was  to 
prevent  competitors  from  resorting  to  secret,  unfair  and  ruin- 
ous methods  of  warfare,  to  make  competition  fair  and  open, 
and  to  enable  shippers  to  modify  their  action  to  suit  the  com- 
ing changes.  There  is  no  purpose  of  the  provision,  or  of  the 
policy  that  dictated  ifc,  that  would  not  be  as  well,  if  not  better, 
i^erved  by  a  notice  of  fifteen  or  forty  days,  as  one  of  three 
days. 

But  it  is  urged  that  the  contract  in  question  restrains  com- 
petition  in  rates,  and  is  therefore  unlawful.  That  it  does  have 
some  tendency  to  check  competition  in  that  respect  will  not 
be  denied ;  but  that  the  restraint  imposed  is  slight,  that  there 
is  abundant  room  within  the  terms  of  the  agreement  for  the 
play  of  all  the  healthy  forces  of  competition,  aud  that  it  has 
pronounced  tendency  to  prevent  sudden  and  violent  fluctua- 
tions in  rates,  commonly  termed  "  rate-wars,"  seems  to  us  to 
be  equally  manifest.  It  is  not  reasonable  to  suppose  that 
any  member  of  the  association  which,  by  virtue  of  its  situa- 
tion, can  really  afford  to  transport  freight  or  passengers  be- 
tween any  two  competitive  points  for  a  substantially  less  sum 
than  its  competitors,  will  be  likely  to  forego  the  advantage 
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that  its  situation  gives  it,  even  under  the  operation  of  the 
agreement.  It  is  mnch  more  probable  that  under  the  opera- 
tion of  the  agreement,  as  under  the  influence  of  free  competi- 
tion, the  rates  between  competitive  points  will  be  largely,  if 
not  entirelj,  based  upon  the  rate  which  the  road  having 
the  shortest  line  and  best  facilities  esteems  fair  and  reason- 
able compensation. 

It  will  be  observed  that  under  the  terms  of  the  agreement 
no  member  of  the  association  has  bound  itself  to  be  governed 
bj  a  rate  fixed  by  a  vote  of  the  majority  for  a  longer  period 
than  10  days  after  the  monthly  meeting  next  succeeding  its 
notification  of  a  proposed  change  in  rates ;  and  for  that  rea- 
son the  limitation  imposed  by  the  contract  upon  the  right  of 
a  member  of  the  association  to  adopt  such  a  rate  as  it  sees  fit 
is  very  slight,  and  the  power  reposed  in  the  association  is 
oorrespondingly  small.  We  fail  to  see,  therefore,  that  the 
natural  or  probable  effect  of  this  contract  will  be  to  sensiblv 
raise  either  freight  or  passenger  rates  above  the  level  which 
they  would  attain  under  the  influence  of  what  is  termed  ''  un- 
restricted competition."  On  the  other  hand,  it  seems  highly 
probable  that  the  contract  in  question  will  prevent  sudden 
and  violent  fluctuations  in  freight-rates,  such  as  often  upset 
the  business  calculations  of  entire  communities,  and  that  this 
was  one  of  the  main  reasons  which  led  to  the  formation  of 
the  association.  We  are  also  persuaded  that  it  will  have  a 
sensible  tendency  to  induce  a  more  uniform  system  of  classi- 
fication throughout  the  great  region  where  the  association 
operates,  and  also  to  induce  the  establishment  of  a  more  per- 
fect code  of  rules  and  regulations  governing  freight  traffic.  It 
may  also  tend  to  prevent  stealthy,  secret,  and  unfair  methods 
of  warfare,  and  to  make  the  strife  for  patronage  among  the 
members  of  the  association  open,  fair,  and  honorable.  All  of 
these  are  objects  that  are  in  line  with  the  true  spirit  of  the 
interstate  commerce  act  and  an  intelligent  public  policy. 

The  result  is  that  this  contract,  in  view  of  all  the  circum- 
stances of  the  case  and  the  situation  of  the  parties  thereto, 
does  not  impose  such  unreasonable  restraints  on  competition 
as  will  warrant  us  in  holding  that  it  is  one  of  those  contracts 
or  conspiracies  in  restraint  of  trade  and  commerce  among  the 
several  states  which  fall  within  the  inhibition  of  the  anti-trust 
act  of  July  2,  1890. 

Nor  is  there  an^  monopoly  of  trade,  or  any  attempt  to  mo- 
nopolize trade,  within  the  meaning  of  that  act,  evidenced  by 
this  contract.  So  far  as  can  be  learned  from  it,  the  associa- 
tion has  never  intended  to  have,  and  never  has  had  or  at- 
tempted to  have,  any  trade.  It  has  not  held  or  attempted  to 
obtain  or  hold  any  property  except  the  moneys  necessary  for 
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ihe  bare  expenses  required  to  pay  its  officers  and  employes. 
It  has  been  and  is  a  mere  adviser  with  its  members  upon  dis. 
puted  questions  submitted  by  the  contract  to  its  considera- 
tion. So  far  as  can  be  learned  from  the  contract,  eacl\  mem- 
ber of  the  association  is  striving  with  every  other  in  its  terri- 
tory, whether  a  member  of  the  association  or  not,  to  divert 
from  the  latter  and  gather  to  itself  all  possible  trade.  There 
are  provisions  in  the  contract  that  the  chairman  may  author 
ize  members  to  meet  the  rates  of  competitors  who  are  u(U 
members  of  the  association,  and  that  any  member  may  meet 
the  rates  of  such  a  competitor  at  its  peril ;  but  these  provi- 
sions were  necessary  for  the  protection  of  members  of  the 
association  against  the  attacKS  of  non-members.  Without 
such  provisions  unreasonably  low  rates  established  by  the 
latter  would  draw  away  the  business  of  the  members,  and 
deprive  them  of  the  opportunity  to  compete  on  equal  terms. 
These  provisions  give  no  company  any  higher  rignt  or  great- 
er power  than  it  had  before  tne  contract  was  made,  but  sim- 
ply reserved  to  each  the  privilege  of  exercising  its  original 
right  to  meet  competition  without  giving  the  16  days'  notice 
in  case  of  a  warfare  upon  it  by  a  non-member. 

A  monopoly  of  trade  embraces  two  essential  elements :  (1) 
The  acquisition  of  an  exclusive  right  to,  or  the  exclusive  con- 
trol of,  that  trade ;  and  (2)  the  exclusion  of  all  others  from 
that  right  and  control.  There  is  nothing  in  this  contract  in- 
dicating any  purpose  or  attempt  to  obtain  such  a  monopoly. 
The  great  transportation  systems  of  the  Great  Northern  Kail- 
way  Company,  the  Northern  Pacific  Railroad  Company,  the 
Southern  Pacific  Railroad  Company,  and  the  Texas  [Pacific 
Railroad  Company  were  operated  in  the  region  subject  to  the 
regulation  of  this  association,  but  none  of  these  companies 
were  members  of  it;  and,  even  if  they  had  been,  there  would 
still  have  been  no  evidence  of  any  attempt  to  monopolize 
trade  here,  because  each  member  is  left  to  compete  with 
every  other  for  its  share  of  the  traffic.  In  re  Greene,  52  Fed. 
Rep.  104,  115.  • 

The  position  that  these  railroad  companies  have  so  far  dis- 
abled  themselves  from  the  performance  of  their  public  duties 
by  the  execution  of  this  contract  as  to  give  ground  for  the 
avoidance  of  the  contract,  and  for  a  forfeiture  of  their  fran- 
chises, cannot  be  successfully  maintained.  It  is  well  settled 
upon  principle  and  authority  that,  where  a  corporation  by  a 
contract  entirely  or  substantially  disables  itself  from  the  per- 
formance of  the  duties  to  the  public  imposed  upon  it  by  the 
acceptance  of  its  charter,  the  contract  is  void,  and  its  fran- 
chise may  be  forfeited.  The  reasons  for  this  rule,  and  some 
of  the  limitations  of  it,  were  stated  by  this  court  in  Union 
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Pac.  Rj.  Co.  v.  Chicago,  R.  L  &  P.  By.  Co.,  51  Fed.  Eep. 
309,  317-321,  2  C.  C.  A.  174,  230^235 ;  and  it  is  unnecessary 
to  repeat  them  here.    It  goes  without  saying  that  this  rule  in 
no  way  limits  the  power  of  a  corporation  to  discharge  its 
duties  through  agents  of  its  own  selection.    There  is  no  doubt 
that  each  of  these  corporations  could  lawfulljf  appoint  an  ex- 
pert or  a  committee  of  experts  upon  the  subject  of  classifica- 
tion and  rates  of  freight  upon  its  road,  empower  him  or  them 
to  fix  the  rates,  and  then  maintain  them  for  40  days  un- 
changed.   Practically  the  15  representatives  of  these  compa- 
nies, at  a  meeting  of  the  as^^ociation,  their  chairman,  and 
their  committee  that  originally  fixed  the  rates  and  rules,  to- 
gether constitute  an  advisoir  committee  on  rates  and  rules  of 
traffic,  composed  of  men  whose  intimate  knowledge  of  the 
needs  of  the  shippers,  and  of  the  character  and  quantities  of 
the  commodities  transported  through  the  different  portions 
of  the  wide  area  traversed  by  these  railroads,  and  whose 
wide  experience  in  the  effect  of  various  rates  upon  the  accom- 
modation of  the  public  and  the  business  of  the  companies  fit 
them  well  to  carefully  consider  and  wisely  establish  just  and 
reasonable  rates  throughout  this  territory.     Such  a  commit- 
tee each  company  acting  independently  might  have  appoint- 
ed, and  it  is  not  perceived  tnat  the  fact  that  two  or  more 
companies  appoint  the  same  men  to  establish  rates  and  rules 
for  the  traffic  upon  their  respective  roads  in  any  way  invali- 
dates the  appointment  of  either. 

Moreover,  the  power  delegated  to  the  association,  its  com- 
mittee, and  chairman,  is  so  Umited  in  extent  and  so  restricted 
in  time  that  it  is  hardly  worthy  of  serious  consideration  as 
the  ground  for  the  avoidance  of  a  contract  and  the  forfeiture 
of  a  franchise.  The  power  granted  to  the  committee  origi- 
nally chosen  to  establish  the  rates  and  rules  expired  by  limi- 
tation upon  a  30-days  notice  of  withdrawal  from  the  associa- 
tion ;  the  power  of  the  association  itself  to  prevent  modifications 
and  changes  in  the  rules  and  rates  established  ceases  after 
15  days'  notice  of  an  intention  to  make  the  modifications  and 
changes  notwithstanding  its  action.  It  is  true  that  there  is  a 
provision  in  the  second  article  of  the  agreement  that  regular 
meetings  of  the  associations  shall  be  held,  "unless  notice 
shall  be  given  by  the  chairman  that  the  business  to  be  trans- 
acted does  not  warrant  calling  the  members  together,"  but 
the  remark  of  the  counsel  for  the  government  that  this  gives 
the  chairman  power  to  prevent  the  consideration  of  proposed 
changes  in  rates,  and  tnus  to  maintain  them  indefinitely  by 
preventing  a  meeting  of  the  association,  cannot  be  seriously 
considered.  The  effect  of  the  contract  is  that,  when  a  com- 
pany gives  notice  of  a  proposed  change  of  any  importance,  the 
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meeting  shall  be  held.  Such  a  notice  presents  business  to  be 
transacted  that  does  warrant  calling  the  members  together. 
If,  under  such  circumstances  the  chairman  gives  notice  that 
there  is  no  such  business,  he  violates  the  contract.  The  pre- 
sumption is  that  he  will  not  violate  it ;  and,  if  he  does  do  so, 
that  is  no  ground  for  an  avoidance  of  the  contract. 

The  result  is  that  neither  this  contract  nor  the  association 
formed  under  it  can  be  held  to  be  obnoxious  to  the  provisions 
of  the  anti-trust  act  in  view  of  the  facts  admitted  by  the  plead- 
ings in  this  suit,  and  in  the  absence  of  other  evidence  of  their 
consequences  and  effect. 

Many  of  the  considerations  to  which  we  have  referred  are 
presented  upon  the  argument  of  the  question  whether  or  not 
the  anti-trust  act  applies  to  or  in  any  way  governs  transporta- 
tion companies  that  are  engaged  in  that  part  of  interstate  and 
international  commerce  which  consists  solely  of  the  transpor- 
tation of  persons  and  property,  in  view  of  the  very  substantial 
regidation  of  this  part  of  commerce  provided  by  the  interstate 
commerce  act.  The  views  we  have  expressed  render  it  unnec- 
essary to  determine  this  question,  and  we  express  no  opinion 
upon  it.  We  rest  this  decision  on  the  ground  that,  if  the  anti- 
trust act  applies  to  and  governs  interstate  and  international 
transportation  and  its  instrumentalities,  the  contract  and 
association  here  in  question  do  not  appear  to  be  in  violation 
of  it. 

The  decree  below  is  affirmed  without  costs. 

Thayeb,  district  judge,  concurs. 

Shiras,  J.  (disseTdtng).  — ^I  am  unable  to  concur  in  the  con- 
clusion reached  by  the  majority  of  the  court  in  this  case,  and 
propose  to  state  the  reasons  for  such  non-concurrence. 

Assuming  that  the  anti-trust  act  qf  July  2,  1890,  is  appli- 
cable to  interstate  railroad  companies  and  the  business  trans- 
acted by  them,  it  seems  to  me  entirely  clear  that  the  contract 
entered  into  by  the  railway  companies  forming  the  Trans- 
Missouri  Freight  Association  is  in  contravention  of  the  statute, 
in  that  it  deprives  the  public  of  the  benefit  of  free  competition 
between  the  associated  railway  companies,  and  thereby  sub- 
jects the  commerce  of  the  regions  tributary  to  these  lines  of 
railway  to  the  possibility,  if  not  the  certainty,  of  paying  in- 
creased rates  for  the  transportation  of  freight  over  the  same. 

It  is  doubtless  entirely  true  that  at  the  present  time  a  more 
liberal  rule  prevails  than  in  the  earlier  days  in  regard  to  con- 
tracts affectmg  the  business  carried  on  by  private  citizens  or 
corporations,  when  the  same  is  essentially  of  a  private  nature, 
and  only  indirectly  affects  the  public  at  large.    As  is  pointed 
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out  in  the  opinion  of  the  conrt,  the  use  of  steam  and  electricity 
in  connection  with  the  mercantile  and  commercial  business  of 
the  world  has  so  greatly  increased  the  facilities  for  commer- 
cial intercourse  that  contracts  which  a  century  ago  would  have 
been  in  fact  an  unreasonable  restriction  upon  trade  in  its  then 
condition  would  not  now  produce  the  same  result,  and  hence 
would  not  fall  within  the  condemnation  of  the  principle  which 
declares  unlawful  all  contracts  or  combinations  which  work 
an  unreasonable  restriction  upon  trade  and  commerce.  •  The 
principle  itself,  however,  remains  in  force  at  the  common  law 
even  m  regard  to  business  enterprises  which  deal  only  with 
matters  of  private,  interest,  and  only  incidentally  affect  the 
community  at  large.  At  an  early  day  a  distinction  was  recog- 
nized at  the  common  law  between  the  rules  applicable  to 
business  pursuits  of  a  purely  private  nature  and  those  con- 
nected  with  matters  directly  affecting  the  community  at  large ; 
as,  for  instance,  the  dealing  in  commodities  forming  the  neces- 
saries of  life.  Contracts  or  combinations  tending  to  create  a 
monopoly  in  the  latter  articles  were  condemned  as  contrary 
to  public  policy,  when  like  contracts  affecting  other  kinds  of 
property  were  held  to  be  valid ;  and  the  same  principle  holds 

good  at  the  present  time.  Another  distinction  whicn  is  now 
rmly  established  and  enforced  grows  out  of  the  nature  of 
the  business  contracted  about,  and  the  relation  the  contract- 
ing parties  bear  thereto.  An  individual  or  a  private  corpora- 
tion engaged  in  a  purely  prive  enterprise  may  lawfully  enter 
into  contracts  or  combinations  in  regard  thereto  which  would 
be  invalid  and  illegal  if  the  business  was  of  a  public  nature, 
and  the  corporation  was  created  for  the  purpose  of  engaging 
therein.  Thus,  in  Gibbs  v.  Gas  Co.,  130  U.  8.  396,  25  Am.  & 
Eng.  Corp.  Cas.  369,  the  supreme  court,  speaking  by  Mr. 
Chief  Justice  Fuller,  declared  that : 

"  The  supplying  of  illuminating  gas  is  a  business  of  a  pub- 
lic nature  to  meet  a  public  necessity.  It  is  not  a  business 
like  that  of  an  ordinary  corporation  engaged  in  the  manufact- 
ure of  articles  that  may  be  furnished  by  individual  effort. 
*  *  *  Hence,  while  it  is  justly  urged  that  those  rules  which 
say  that  a  given  contract  is  against  public  policy  should  not 
be  arbitranly  extended  so  as  to  interfere  with  the  freedom  of 
contract  (Registering  Co.  v.  Sampson,  L.  R.  19  E<j.  462),  yet 
in  the  instance  of  business  of  such  character  that  it  presum- 
ably cannot  be  restrained  to  any  extent  whatever  without 
prejudice  to  the  public  interest,  courts  decline  to  enforce  or 
sustain  contracts  imposing  such  restraint,  however  partial, 
because  in  contravention  of  public  policy.  This  subject  is 
much  considered,  and  the  authorities  cited,  in  West  Virginia 
Transp.  Co.  v.  Ohio  River  Pipe-line  Co.,  22  W.  Va.  600 ;  Chicago 
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Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke  Co.,  121  HI. 
530,  16  Am.  &  Eng.  Corp.  Cas.  577 ;  Western  Union  Tel.  Co. 
V.  American  Union  Tel.  Co.,  65  Ga.  160.  *  *  *  Innumerable 
cases,  howeTcr,  might  be  cited  to  sustain  the  proposition  that 
combinations  among  those  engaged  in  business  impressed 
with  a  public  or  guasi-jpuhlic  character,  which  are  manifestly 
prejudicial  to  the  public  interest,  cannot  be  upheld." 

In  West  Virginia  Transp.  Co.  v,  Ohio  Biver  Pipe-line  Co., 
22  W*.  Ya.  600,  it  is  said  :  "  If  there  be  any  sort  of  business 
which  from  its  peculiar  character  can  be  restrained  to  no  ex- 
tent whatever  without  prejudice  to  the  public  interest,  then 
the  courts  would  be  compelled  to  hold  void  any  contract  im- 
posing an^  restraint,  however  partial,  on  this  peculiar  busi- 
ness, provided,  of  course,  it  be  shown  clearly  that  the  peculiar 
business  thus  attempted  to  be  restrained  is  of  such  a  character 
that  any  restraint  upon  it,  however  partial,  must  be  regarded 
by  the  court  as  prejudical  to  the  public  interest." 

In  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke 
Co.,  121  111.  530,  16  Am.  &  Eng.  Corp.  Cas.  577,  it  is  declared 
that,  "  The  ordinary  rule  that  contracts  in  partial  restraint  of 
trade  are  not  invalid  does  not  apply  to  corporations  like  ap* 
pellant  and  appellee,  because  thev  were  engaged  in  a  public 
Dusiness,  and  in  furnishing  that  which  was  a  matter  of  public 
concern  to  all  the  inhabitants  of  the  citj.'* 

It  is  not  necessary  to  extend  the  citation  of  authorities  upon 
this  general  proposition,  but  it  is  of  vital  importance  to  bear 
in  mind  the  distinction  that  exists  in  this  particular  between 
private  individuals  or  corporations  engaged  in  ordinary  busi- 
ness avocations  and  public  corporations  engaged  in  the  per- 
formance of  a  public  or  governmental  duty,  like  that  of  build- 
ing and  operating  a  public  highway  in  the  form  of  a  railway 
line. 

From  the  earliest  days  the  duty  of  constructing  and  main- 
taining  the  public  roads  of  a  country  has  been  recognized  as 
one  incumbent  upon  the  government.  To  secure  the  con- 
struction of  a  railway  running  over  the  property  of  many  in- 
dividuals, the  right  of  eminent  domain  must  be  called  into 
exercise,  and  thus  the  character  of  a  public  enterprise  is  im- 
pressed upon  it  both  by  reason  of  the  purpose  it  is  intended 
to  subserve  and  by  reason  of  the  governmental  power  exer- 
cised in  its  creation  and  maintenance.  So,  also,  corporations 
created  for  the  purpose  of  building  and  operating  public 
highways  in  the  form  of  railroads  are  of  necessity  public,  not 
private,  corporations,  because  thev  are  formed  for  the  purpose 
of  engaging  in  the  public  work  of  constructing  and  operating 
a  highway  for  the  use  of  the  people  at  large,  and  because  the}' 
are  aathorized  to  call  into  exercise  the  governmental  right  of 
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eminent  domain — a  right  which  cannot  be  lawfully  conferred 
upon  a  private  corporation  engaged  solely  in  enterprises 
private  in  their  nature.  The  failure  to  recognize  the  distinc- 
tion existing  between  private  enterprises  carried  on  by  indi- 
viduals or  private  corporations,  and  public  duties  performed 
through  the  agency  of  public  corporations,  in  my  judgment 
has  misled  the  court  in  reaching  the  conclusion  announced 
ill  the  majority  opinion. 

As  applied  to  private  associations,  the  modem  authorities 
undoubtedly  sustain  the  proposition  therein  laid  down,  **  that 
it  is  not  the  existence  of  the  restriction  of  competition,  but 
the  reasonableness  of  that  restriction,  that  is  the  test  of  the 
validity  of  contracts  that  are  claimed  to  be  in  restraint  of 
trade ; "  but  that,  in  my  judgment,  is  not  the  test  of  validity 
when  the  action  of  public  corporations  relative  to  public 
duties  is. brought  in  question. 

Parties  engaged  in  the  manufacture  or  sale  of  lumber,  dry 
goods,  or  omer  like  articles  primarily  owe  no  duty  to  the 
public  in  connection  therewith.  They  may  limit  or  enlarge, 
continue  or  discontinue  the  business,  as  they  please,  and  may 
charge  exorbitant  prices  or  the  contrary.  In  these  particulars 
they  owe  no  special  duty  to  the  public,  for  they  are  not  ex* 
ercising  any  sovereign  or  public  powers  in  carrying  on  such 
private  enterprises,  nor  are  they  charged  with  the  perform- 
ance of  a  puolic  duty.  Hence  they  are  at  liberty  to  enter 
into  contracts  with  other  private  parties  engaged  in  like  pur. 
suits  which  may  tend  to  regulate  or  restrict  the  business  car- 
ried on  by  them,  subject,  however,  to  the  rule  that  restrictions 
unreasonably  affecting  the  freedom  of  trade  and  commerce 
cannot  be  sustained,  because  thereby  the  public  interests  are 
affected.  Touching  contracts  between  private  parties  in 
regard  to  pursuits  essentially  private  in  their  nature,  the  test 
of  validity  we  thus  find  to  be  the  actual  effect  thereof  on  the 
public  welfare.  In  regard  to  euch  private  enterprises  the 
public  has  no  voice  in  the  management  thereof,  nor  any  right 
of  dictating  what  shall  or  shall  not  be  done  by  the  owners 
thereof,  nor  have  the  latter  become  bound  to  carry  on  the 
business  in  the  interest  or  for  the  benefit  of  the  public  pri- 
marily. The  contrary  is  true  with  regard  to  public  corpora- 
tions, clothed  with  the  power  to  fulfil  public  duties,  and 
engaged  in  enterprises  the  purpose  of  whicn  is  to  discharge  a 
governmental  duty,  and  which  require  in  their  performance 
the  exercise  of  the  sovereign  right  of  eminent  domain. 

Such  public  corporations  owe  primarily  a  duty  to  the  com- 
munity, and  the  relations  existing  between  them  and  the 
public  are  in  many  particulars  radically  different  from  those 
pertaining  to  private  corporations.     Neither  extended  argu- 
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ment  nor  the  citatiou  of  authorities  is  needed  to  show  that 
the   business   of  railway  transportation  is   one  of  a  public 
character,  and  which  reaches  and  affects  the   lyisiness  in- 
terests of  the  entire  community.     When  a  highway  in  the 
form  of  a  railroad  is  constructed  and  put  in  operation,  all 
parties  living  in  the  regions  adjacent  thereto  are  dependent 
upon  the  railroad  for  the  carrying  on  of  all  business  which 
involves  the  transportation  of  persons  or  property  in  connec- 
tion therewith.     The  farmer  is  compelled  to  use  the  railway 
for  the  transportation  of  the  products  of  his  farm  to  market 
The  merchant  must  use  the  same  agency  in  bringing  to  his 
place  of  business  the  merchandise  in  which  he  deals.     Prac- 
tically  the  business  of  the  community,  whether  in  connection 
with  articles  of  prime  necessity,  like  food  or  fuel,  or  the  other 
articles  which  are  produced  or  dealt  in  by  the  neople  at  large, 
becomes  of  necessity  wholly  dependent  upon  tne  facilities  for 
transportation  furnished  by  the  given  railway.     As  to  the 
majority  of  the  community  living  along  its  line,  each  railway 
company  has  a  monopoly  of  the  business  demanding  transpor* 
tation  as  one  of  its  elements.      By  reason  of  this  fact  the 
action   of  the  corporation  in   establishing  the  rates  to   be 
charged  largely  innuences  the  net  profit  coming  to  the  farmer,, 
the  manufacturer,  and  the  merchant  from   the  sale   of   the 
products  of  the  farm,  the  workshop,  and  manufactory,  and 
of  the  merchandise  purchased  and  resold,  and  also   largely 
influences  the  price  to  be  paid  by  every  one  who  consumes- 
any  of  the  property  transported    over  the  line   of  railway. 
There  is  no  other  line  of  business  carried  on  in  our  midst 
which   is  so  intimately  connected  with   the   public  as  that 
conducted  by  the  railways  of  the  country. 

Certainly,  if  it  be  true,  as  held  in  Gibbs  v.  Gas.  Co.,  supra, 
that  the  supplying  of  gas  for  illuminating  purposes  is  a  busi- 
ness of  a  public  nature,  because  it  supplies  a  public  necessity, 
and  that  it  is  of  such  a  character  that  contracts  between  com- 
panics  engaged  therein,  looking  to  a  regulating  of  competi- 
tion, cannot  be  sustained  because  inimical  to  the  public  wel- 
fare, then  it  must  also  be  true  that  the  furnishing  facilities  for 
the  transportation  of  the  products  of  the  country  by  means  of 
railways  is  likewise  a  public  business,  and  one  of  such  char- 
acter that  contracts  or  combinations  between  the  corporations 
engaged  therein,  intended  to  limit  the  effect  of  ftee  compe- 
tition upon  the  rates  charged  the  public,  must  be  held  to  be 
frejudicial  to  the  public  interests,  and  therefore  to  be  invalid* 
t  is  said  in  the  opinion  of  the  court  that : 

^*  We  find  that  it  has  long  been  settled  that  contracts  or 
combinations  of  producers  or  dealers  in  staple  commodities 
of  prime  necessity  to  the  people,  to  restrict  or  monopolize 
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tbeir  supply  or  enhance  their  price,  pooling  contracts  or  com- 
binations between  such  producers  or  dealers  to  divide  their 
profits  in  ^rtain  fixed  proportions  and  pooling  contracts  or 
combinations  between  competing  common  carriers,  are  illegal 
restraints  of  trade,  and  Toid." 

Are  not  railway  companies  engaged  in  the  transportation  of 
articles  of  prime  necessity  to  the  people  ?  Do  they  not  handle 
the  food  products  of  the  country,  the  fuel,  and  all  the  other 
necessaries  of  life  ?  Do  not  the  rates  charged  for  the  trans- 
portation of  these  articles  have  as  much  to  do  with  determin- 
ing the  prices  paid  by  the  community  as  the  rates  charged  by 
those  engaged  m  buying  and  selling  the  same  upon  the  open 
market?  If  combinations  among  the  dealers  in  such  articles 
to  aToid  competition  and  enhance  the  cost  to  the  consumer 
are  illegal  and  yoid,  why  are  not  combinations  among  common 
carriers  engaged  in  the  transportation  of  the  same  articles^ 
tending  to  enhance  the  cost  to  the  consumer  by  avoiding  the 
effect  of  competition  upon  the  rates  of  transportation,  equally 
void? 

If  I  correctiy  understand  the  opinion  of  the  majority,  it  is 
therein  admitted  that  it  is  the  settled  law  that  contracts  or 
combinations  between  producers  or  dealers  in  staple  com- 
modities of  prime  necessity  to  the  people,  tending  to  monopo- 
lize the  supply  or  enhance  the  price,  are  contrary  to  public 
policy  and  therefore  void ;  and  yet  it  is  maintained  that  public 
corporations  like  railway  companies  may  combine  to  fix  the 
rates  to  be  charged  for  the  transportation  of  the  like  commodi- 
ties, which  of  necessity  affects  the  cost  to  the  consumer,  as 
well  as  the  value  to  the  producer,  and  that  contracts  thus  ar- 
bitrarily establishing  the  rates  to  be  charged,  and  avoiding 
the  effect  of  competition  thereon,  cannot  be  neld  to  be  invalid, 
unless  it  be  clearly  shown  that  the  rates  thus  fixed  are  un- 
reasonable. It  seems  to  me  the  two  propositions  are  clearly 
at  variance. 

The  right  to  freely  contract  and  combine  possessed  by 
private  parties  engaged  in  private  pursuits  is  limited  and  de- 
nied when  they  come  to  deal  with  staple  commodities,  because 
tiie  whole  community  is  interested  in  these  articles  of  prime 
necessity,  and  an^  contract  affecting  th^m  affects  the  public ; 
and  clearly  public  corporations  are  under  a  more  stringent 
rule  in  this  particular. 

Unlike  private  parties  engaged  in  private  pursuits,  which 
only  incidentally,  if  at  all,  affect  the  public  welfare,  corpora- 
tions created  for  the  purpose  of  constructing  and  operating 
the  modern  form  of  public  highways  owe  primarily  a  duty  to 
the  public.  They  are  created  to  subserve  a  public  purpose, 
to  wit,  to  furnish  the  means  for  the  transportation  of  the  peo- 


44     UNITED  STATES  V.   TBANS-MISSOUBI   FB.  ASSOC.   [VOL.  66 

pie  and  property  of  the  country,  and  they  are  under  constant 
obligation  to  use  their  corporate  powers  in  the  interest  of 
and  for  the  benefit  of  the  community  from  which  these  pow- 
ers have  been  derived. 

The  right  to  demand  transportation  for  one's  self  or  prop- 
erty oyer  such  highways  belongs  to  every  member  of  the  com- 
munity, and  the  rate  to  be  paid  for  such  service  is  a  question 
which  affects  every  one  using  the  highway,  and,  in  addition, 
every  member  of  the  community  is  affected  by  the  rates 
charged,  for  the  amount  thereof  enters  into  and  affects  the 
price  of  every  article  that  is  bought  and  sold  in  the  commu- 
nity. The  duty  of  transporting  persons  and  property  over  a 
line  of  railway  is  a  public  duty,  assumed  by  the  corporation 
operating  the  particular  line,  and  in  the  proper  performance 
thereof  the  public  has  a  direct  interest.  The  proper  perform- 
ance of  this  duty  includes  the  rate  of  compensation  to  be 
charged  for  the  services  rendered,  and  this  is  a  question  in 
which  the  public  has  a  direct  and  most  important  interest, 
and  all  contracts  or  combinations  intended  to  affect  the  rate 
to  be  charged  directly  affect  the  public  welfare.  Clearly, 
therefore,  railway  transportation  of  persons  and  proper^ 
comes  within  the  classes  of  business,  which,  in  the  language 
of  the  supreme  court  in  Qibbs  r.  Ghis  Co.,  supra,  are  of  such  a 
public  character  that  presumably  they  cannot  be  restrained 
to  any  extent  whatever  without  prejudice  to  the  public  in- 
terest. 

In  the  opinion  of  the  majority  it  is  practically  assumed  that 
the  same  freedom  of  contract  to  combine  with  others  is  pos- 
sessed by  the  public  corporations  engaged  in  railway  trans- 
portation as  belongs  to  private  parties  engaged  in  private  pur- 
suits. It  does  not  so  seem  to  me,  either  upon  principle  or 
authority.  Private  corporations  are  not  created  for  the  pri- 
mary purpose  of  furthering  the  public  interests,  nor  do  they 
assume  the  performance  of  a  public  duty.  Conducting  private 
enterprises  for  private  gain,  tnere  is  no  presumption  that  their 
acts  will  affect  the  public  welfare,  and  nence  their  freedom  of 
contract  and  action  is  not  to  be  limited  or  denied,  unless  it 
clearly  appears  that  the  interests  of  the  community  will  be 
injuriously  affected  by  the  action  proposed  to  be  taken.  On 
the  other  hand,  in  the  case  of  public  corporations  engaged  in 
carrjring  on  a  public  enterprise,  it  is  apparent  that  every 
course  of  action  intended  to  affect  the  business  transacted  by 
the  corporation  must  of  necessity  affect  the  public  interests. 

A  railway  corporation  engaged  in  the  transportation  of  the 
persons  and  property  of  the  community  is  always  carrying 
on  a  public  business,  which  at  all  times  directly  affects  the 
public  welfare.    All  contracts  or  combinations  entered  into 
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between  railway  corporations,  intended  to  regulate  the  rates 
to  be  charged  the  public  for  the  service  rendered,  must  of 
'  necessity  affect  the  public  interests.  By  reason  of  this 
marked  distinction  existing  between  enterprises  inherently 
public  in  their  cl^racter  and  those  of  a  private  nature,  and 
farther  by  reason  of  the  difference  between  private  persons 
and  corporations  engaged  in  private  pursuits,  who  owe  no 
direct  or  primary  duty  to  the  public,  and  public  corporations 
created  for  the  express  purpose  of  carrving  on  public  enter- 
prises, and  which,  in  consideration  of  the  public  powers  ex- 
ercised in  their  behalf,  are  under  obligation  to  carry  on  the 
work  intrusted  to  their  management  primarily  in  the  interest 
and  for  the  benefit  of  the  community,  it  seems  clear  to  me 
that  the  same  test  is  not  applicable  to  both  classes  of  busi- 
ness and  corporations  in  determining  the  validity  of  contracts 
and  combinations  entered  into  by  those  engaged  therein. 

In  the  case  of  railway  companies  engaged  in  the  public 
business  of  transporting  persons  and  property  from  state  to 
state  over  the  hignways  ot  the  country,  it  is,  in  my  judgment, 
clearly  contrary  to  the  public  welfare,  and  therefore  illegal, 
for  these  public  corporations  to  enter  into  contracts  and  com- 
binations intended  to  limit  or  nullify  the  effect  of  free  and 
unrestrained  competition  upon  the  rates  to  be  charged  the 
public  for  the  services  rendered  in  the  transportation  of  per- 
sons or  property  over  the  public  highway.  So  far  as  the  na- 
tional government  has  dealt  with  this  question,  it  has  as  yet 
not  undertaken  to  declare  by  statute  what  rates  shall  be 
charged  hj  the  railway  companies,  nor  has  it  established  a 
fixed  maximum  or  minimum  limit.  In  this  particular  the 
public  has  relied  upon  the  effect  of  competition  in  keeping 
the  rates  charged  within  reasonable  bounds.  Hence  it  is  that 
all  sections  of  the  country  have  so  eagerly  striven  to  secure 
the  construction  of  competing  lines  of  railway.  There  is 
scarcely  a  town  or  city  in  the  community  that  has  not  felt  the 
need  of  securing  access  to  rival  lines  of  transportation  in 
order  that  it  might  enjoy  the  benefits  of  competition  in  re- 
ducing the  freight  and  passenger  tariffs  of  the  railway  com- 
panics.  If,  after  a  community  has  by  donations  or  taxation 
expended  a  large  sum  in  securing  the  construction  of  a  sec- 
ond line  of  railway  for  the  purpose  of  thereby  enjoying  the 
benefits  of  competition,  it  is  open  to  the  two  railway  corpo- 
rations to  combine  together,  and  by  contract  establish  a  tariff 
of  rates  which  neither  company  is  at  liberty  to  depart  from, 
it  is  clear  that  the  community  is  thereby  deprived  of  its  only 
protection  against  unfair  charges. 

In  my  judgment,  the  community  is  absolutely  entitled  to 
the  protection  against  unfair  rates  which  is  afforded  by  free 
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and  unrestrained  competition  between  the  companies  engaged 
in  the  transportation  business  of  the  country,  and  any  con- 
tract or  combination  which  is  intended  to  restrict  competition 
in  this  particular  is  inimical  to  the  public  welfare,  and  is 
therefore  illegal.  , 

In  the  opinion  of  the  majoril^  of  the  court  it  is  urged,  in 
substance,  that  it  is  lawful  to  place  a  reasonable  restriction 
upon  competition,  and  that,  therefore,  the  question  in  each 
case  is  whether  the  restriction  placed  upon  competition  re- 
sults in  the  imposition  of  unreasonable  rates  for  the  services 
rendered.  This  is  the  rule  in  regard  to  priyate  parties  en- 
gaged in  private  pursuits,  because  as  to  such'  pursuits  a  re- 
striction upon  competition  does  not  affect  the  puolic  unless  it 
is  unreasonable,  and  the  public  has  no  right  of  complaint 
until  its  interesto  are  unfavorably  affected ;  but,  as  I  have  en- 
deavored to  maintain,  in  the  case  of  public  railway  corpora- 
tions, the  work  they  are  engaged  in  is  inherently  of  a  public 
nature,  and  any  contract  or  combination  entered  into  be- 
tween them,  intending  to  affect  the  rates  to  be  charged,  must 
of  necessity  affect  the  entire  community.  In  view  of  the 
public  interest  in  the  rates  charged  for  transportation  over 
the  public  highway,  and  in  the  absence  of  legislation  afford- 
ing other  means  of  protection,  the  community  cannot  be  de- 
prived of  the  safeguard  secured  by  free  and  unrestricted 
competition  between  the  different  lines  of  railways  without 
placing  the  welfare  of  the  public  in  subjection  to  the  interests 
or  supposed  interests  of  those  managing  the  corporations, 
which  certainly  cannot  be  lawfully  done. 

But  it  may  be  argued  that  due  protection  in  this  particular 
is  afforded  by  holding  that  reasonable  restriction  upon  com- 
petition as  to  rates  will  be  sustained,  and  unreasonable  re- 
strictions will  be  held  invalid.  I  apprehend  that  no  other 
meaning  can  be  given  to  this  proposition  than  that,  if  the 
rates  established  under  a  given  restriction  upon  competition 
are  reasonable,  then  they  will  be  sustained ;  otherwise  not 
The  reasonable  rates  which  the  community  is  entitied  to 
enjoy  are  those  which  result  from  free  and  unrestraiued  com- 
petition, and  not  those  which  are  agreed  upon  by  the  railway 
companies  in  the  absence  of  competition.  In  the  absence  of 
legislation  establishing  a  standard  for  reasonable  rates,  and 
in  the  absence  of  rates  fixed  by  free  competition,  what  prac- 
ticable criterion  is  there  for  determining  whether  a  tariff  of 
rates  agreed  upon  by  railway  companies  is  or  is  not  reason^ 
able  with  reference  to  the  public  ?  If  it  be  the  law  that  rail- 
way companies  may  combine  together,  and  by  contract  agree 
upon  the  schedule  of  rates  to  be  charged,  and  bind  themselves 
under  penalties  not  to  depart  from  the  schedule  thus  estab- 
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lished,  and  if  the  individual  citizen  can  obtain  no  relief 
against  the  exection  of  rates  thus  fixed,  unless  he  can  in  each 
instance  prove  to  a  court  and  jury  that  the  rate  charged  is 
unreasonable,  then  he  is  in  fact  wholly  without  remedy.  The 
great  cost  and  other  evils  of  litigation  of  this  character  would 
ordinarily  deter  the  private  citizen  from  the  effort  to  maintain 
his  rights  by  an  appeal  to  the  courts. 

But  if  the  citizen  should  assume  these  burdens,  and  should 
contest  the  rightfulness  of  the  charges  complained  of,  he  would, 
under  the  view  advanced  in  the  majority  opinion,  be  com- 
pelled to  establish  by  competent  evidence  that  the  rate  com- 
plained of  was  unreasonable.  By  what  criterion  is  the  question 
of  the  reasonableness  of  the  rate  charged  to  be  determined  ? 
The  article  shipped  is  perhaps  a  carload  or  two  of  live-stock 
or  of  wheat  or  other  like  products.  Is  the  citizen  to  be  com- 
pelled to  attempt  to  prove  what  it  really  costs  the  railway 
company  to  transport  tnese  cars  ?  Is  the  inquiry  to  embrace 
an  investigation  into  the  cost  of  the  construction  of  the  road, 
of  the  equipping  the  same,  and  of  operating  the  road  on  the  one 
hand,  and  into  the  total  amount  and  character  of  the  business 
done  by  the  road,  and  of  the  amounts  received  therefrom,  so 
as  to  ascertain  whether  a  due  relation  exists  between  the  in- 
come and  expenditure?  It  must  be  apparent  to  any  one  that 
it  would  be  wholly  impracticable  to  enter  upon  such  an  in- 
vestigation, and,  if  it  was  entered  upon,  the  citizen  would  be 
at  such  a  disadvantage  as  to  amount  to  a  total  denial  of  justice 
to  him. 

If  it  be  said  that  the  reasonableness  of  the  rate  charged  is 
to  be  ascertained  by  comparison  with  the  rates  charged  for 
hke  services  by  other  railroads,  then  the  rates  acceptea  as  the 
standard  of  comparison  must  be  such  as  are  the  result  of  free 
competition,  because  it  would  not  do  to  accept  as  a  standard 
rates  fixed  by  a  combination,  for  it  could  not  be  known  that 
these  rates  are  reasonable,  and  the  proposed  standard  would 
be  without  value  as  evidence.  The  difficulties  that  would  of 
necessity  be  encountered  by  any  citizen  in  establishing  the 
unreasonableness  of  a  particular  rate  charged  him  are  such  as 
to  render  a  remedy  by  that  method  of  no  value,  and  hence  it 
is  that  at  all  times  the  citizen  is  entitled  to  the  protection 
afforded  him  by  absolutely  free  competition  between  railway 
companies,  ^y  contract  or  combination  which  tends  to  de- 
prive the  citizen  of  'the  protection  thus  afforded  him  is  con- 
trary to  public  policy. 

In  the  opinion  of  the  majority,  a  very  full  and  careful  analy- 
sis is  made  of  the  various  provisions  of  the  contract  entered 
into  by  the  defendant  companies,  and  the  benefits  to  be 
derived  therefrom  are  pointed  out.     I  do  not  doubt  that  in 
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many  respects  the  provisions  o£  this  contract,  if  carried  out^ 
would  operate  beneficially  for  the  companies  and  without 
injury  to  the  public ;  but  the  illegality  of  the  contract,  in  my 
judgment,  lies  in  the  fact  that  its  main  purpose  is  to  protect 
the  companies  from  the  effects  of  free  competition  in  reducing 
the  rates  to  be  collected  for  the  transportation  of  freight  over 
the  lines  of  railway  operated  by  the  contracting  corporations. 
Certainly  the  defendants,  if  they  considered  themselves  bound 
by  this  agreement,  were  no  longer  at  liberty  to  compete  with 
each  other  in  the  matter  of  rates  to  be  charged  the  public. 

The  rates  are  to  be  established  by  a  committee,  and  are  to 
be  observed  by  all  the  contracting  parties,  with  a  liability  ta 
a  penalty  for  any  breach  of  the  contract.  It  is  clearly  evident 
that  the  defendants  entered  into  this  contract  in  the  expecta- 
tion that  thereby  a  schedule  of  rates  would  be  fixed  which 
would  differ  from  those  which  would  prevail  in  the  absence 
of  such  concerted  action. 

The  several  companies  are  no  longer  left  free  to  fix  rates 
based  upon  considerations  pertaining  to  their  own  lines  of 
railway,  the  cost  of  operating  the  same,  and  the  facilities  pos* 
sessed  for  handling  the  business.  If  the  making  and  enforce- 
ment of  this  contract  would  not  have  the  effect  of  establishing 
a  schedule  of  rates  other  and  different  from  what  would  ob- 
tain in  the  absence  of  the  contract,  what  induced  the  com- 
panies to  enter  into  it  ? 

I  can  place  no  other  construction  upon  this  contract  thaa 
that  its  main  object  was  to  remove  the  question  of  rates  from 
the  field  of  competition.  In  my  judgment,  it  is  not  necessary 
to  enter  upon  a  minute  examination  of  the  averments  made  in 
the  bill  and  denied  or  admitted  in  the  answer.  The  bill  charges 
and  the  answer  admits  that  the  defendant  companies  entered 
into  the  contract  in  (]^uestion,  and  the  main  issue  in  contro- 
versy is  as  to  the  validity  of  the  contract.  As  I  construe  it^ 
the  invalidity  thereof  is  apparent  upon  its  face,  in  that  it 
clearly  appears  that  the  purpose  of  the  contract  was  to  estab- 
lish by  agreement  a  schedule  of  rates  which  was  to  bind  all 
the  contracting  companies,  and  which  each  company  was  bound 
to  enforce  as  against  its  patrons ;  thus  depriving  the  public  of 
the  protection  resulting  from  free  and  unrestrained  competi- 
tion between  these  public  corporations.  It  matters  not  that 
the  particular  rates  now  enforced  under  this  contract  may  be 
wholly  reasonable.  That  is  not  the  question.  The  point  to 
be  decided  is  whether  these  public  corporations,  engaged  in  a 
public  enterprise,  have  the  right  to  agree  that  they  will  cease 
to  compete  with  each  other. 

Whether  these  corporations  shall  or  shall  not  be  relieved 
from  the  effects  of  free  and  fair  competition  in  the  carrying  oa 
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of  the  public  work  they  are  engaged  in  is  a  question  to  be 
decided  by  the  people,  acting,  through  the  proper  govern- 
mental agency.  It  is  not  for  tne  railway  companies  to  decide 
when  they  will  compete  with  each  other  and  when  they  will 
not.  The  public  welfare  demands  that  they  should  remain 
always  subject  to  the  operation  of  this  principle  of  free  com- 
petition, unless  they  are  freed  therefrom  by  legislative  action, 
whereby  other  safeguards  are  substituted  for  that  afforded 
the  public  by  the  operation  of  the  principle  named. 

If  I  correctly  apprehend  that  portion  of  the  majority  opinion 
which  deals  with  the  effect  of  the  interstate  commerce  act,  it 
is  therein  argued  that  this  act  radically  changes  the  rights  of 
the  railway  companies  and  the  public  in  this  particular,  and 
that  it  was  intended  therebj  to  free  the  companies  from  the 
effects  of  free  competition.  With  all  due  deference  to  my 
brethren,  I  must  yet  be  permitted  to  say  that  it  seems  to  me 
that  the  opinion  always  loses  sight  of  the  distinction  existing 
at  the  common  law  between  parties  following  private  pursuits 
and  public  corporations  engaged  in  public  enterprises. 

The  interstate  commerce  act  did  not  materially  change  the 
rights  pertaining  to  the  public.  It  created  certain  machinery 
for  the  better  enforcement  and  protection  of  the  public 
interests,  but  the  rights  to  be  protected  were  already  in 
existence,  and  the  statute  in  this  respect  is  only  declaratory, 
of  common-law  principles.  Before  the  enactment  of  that 
statute,  railway  companies  were  recognized  to  be  public 
corporations,  cnarged  with  the  duties  and  obligations  pertain- 
ing thereto.  As  common  carriers  they  were  under  legal  obliga- 
tion to  deal  with  the  public,  and  to  afford  equal  facilities  to 
every  citizen,  and  they  were  only  entitled  to  demand  reason- 
able and  not  exorbitant  compensation  for  the  services  ren- 
dered by  them.  The  purpose  of  the  interstate  commerce  act 
was  not  so  much  to  change  the  legal  rights  of  the  common 
carriers  and  of  the  public  as  it  was  to  compel  a  change  in  the 
practices  of  the  railway  companies,  and  to  force  compliance 
on  their  part  with  the  duties  and  obligations  which  rested 
upon  them  under  the  principles  of  the  common  law.  The  line 
of  argument  followed  oy  the  majority  seems  to  assume  that 
the  main  purpose  of  the  interstate  commerce  act  is  to  regulate 
the  relations  between  the  competing  lines  of  railway,  and  to 
protect  the  weaker  lines  of  railway  and  the  capital  invested 
therein  from  being  absorbed  by  the  stronger  competitor. 
That  there  evils  of  this  nature  of  great  magnitude  is  not  to  be 
denied,  but  the  interstate  commerce  act  was  not  enacted  for 
their  eradication. 

The  primary  purpose  of  that  act  was  to  deal  with  the  rela- 
tions existing  between  the  common  carriers  and  the  public, 
56  A.  &  E.  R.  Gas. -4 
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and  to  enforce  the  rights  of  the  latter.  Experience  had  shown 
that  railway  companies  had,  in  many  instances,  favored  par- 
ticular localities  or  particular  parties  or  particular  classes  of 
business  at  the  expense  of  the  community  at  large,  and  the 
act  was,  in  the  language  used  by  the  supreme  supreme  court 
in  BaUway  Co.  v,  Goodridge,  149  U.  S.  680,  54  Am.  <t  Eng. 
B.  Cas.  423,  intended  to  "  cut  up  by  the  roots  the  entire 
system  of  rebates  and  discriminations  in  favor  of  particular 
localities,  special  enterprises,  or  favored  corporations,  and 
to  put  all  shippers  on  an  absolute  equality."  The  uni- 
formity and  equality  of  rates  sought  to  be  secured  by  that 
act  are  not  between  the  schedules  of  rates  charged  by  the 
several  companies,  but  between  the  charges  actually  made  by 
eacli  railway  company  to  its  patrons.  The  act  does  not  require 
the  schedule  of  rates  adopted  by  one  company  to  conform  to 
that  of  a  rival  company.  What  it  does  demand  of  each  com- 
pany is  that,  in  dealing  with  its  customers,  it  shall  make  no 
unjust  discrimination,  but  shall,  for  the  like  service  performed 
under  similar  circumstances,  charge  the  same  rate  to  all. 
The  act  provides  that  all  charges  for  the  transportation  of 
persons  or  property  from  state  to  state  shall  be  reasonable 
and  just,  but  no  standard  for  ascertaining  whether  a  given 
rate  is  reasonable  or  not  is  established  by  the  act. 

I  fail,  therefore,  to  perceive  the  force  of  the  argument  that 
the  adoption  of  the  interstate  commerce  act  worked  a  radical 
change  in  the  relations  existing  between  railway  companies 
and  the  public,  and  that  one  effect  thereof  was  to  authorize  the 
former  to  combine  together  for  the  purpose  of  escaping  the 
effect  of  competition  upon  the  rates  to  be  charged  the  public 
for  the  services  rendered.  Before  the  adoption  of  that  act  the 
community  was  certainly  entitled  to  the  protection  derived 
from  free  competition  between  the  lines  of  railway  engaged  in 
interstate  traffic,  and  there  is  nothing  in  that  act  which 
deprives  the  public  of  this  safeguard.  That  act  was  intended 
to  secure  to  tne  public  the  enjoyment  of  the  pre-existing  right 
to  reasonable  rates  upon  interstate  commerce,  and  to  defend 
the  public  against  the  evils  resulting  from  unjust  discrimina- 
tion on  behaU  of  favored  parties,  localities,  or  classes  of  busi- 
ness. 

In  the  opinion  of  the  court  are  found  citations  from  the  re- 
ports of  the  interstate  commission  in  which  are  depicted  the 
evils  that  are  occasioned  to  the  railway  companies  and  the 
public  by  warfares  over  rate-charges,  and  the  advantages  that 
are  gained  in  many  directions  by  proper  conference  and  con- 
cert of  action  among  the  competing  lines.  It  may  be  entirely 
true  that,  as  we  proceed  in  the  development  of  the  policv  of 
public  control  over  railway  traffic,  methods  will  be  devised 
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and  put  in  operation  by  legislative  enactment  whereby  railway 
companies  and  the  public  may  be  protected  against  the  evils 
arising  from  unrestricted  competition  and  from  rate-wars 
which  unsettle  the  business  of  the  community,  but  I  fail  to 
perceive  the  force  of  the  argument  that,  because  railway  com- 
panies, through  their  own  action,  cause  evils  to  themselves 
and  the  public  by  sudden  changes  or  reductions  in  tariff-rates, 
they  must  be  permitted  to  deprive  the  community  of  the 
benefit  of  competition  in  securing  reasonable  rates  for  the 
transportation  of  the  products  of  the  country.  Competition, 
free  and  unrestricted,  is  the  general  rule  which  governs  all  the 
ordinary  business  pursuits  and  transactions  of  life.  Evils,  as 
well  as  benefits,  result  therefrom.  In  the  fierce  heat  of  com- 
petition the  stronger  competitor  may  crush  out  the  weaker. 
Fluctuations  in  prices  may  be  caused  that  result  in  wreck  and 
disaster,  yet,  balancing  the  benefits  as  against  the  evils,  the 
law  of  competition  remains  as  a  controlling  element  in  the 
business  world.  That  free  and  unrestricted  competition  in 
the  matter  of  railroad  charges  may  be  productive  of  evils  does 
not  militate  against  the  fact  that  such  is  the  law  now  govern- 
ing the  subject.  No  law  can  be  enacted  nor  system  be  devised 
for  the  control  of  human  affairs  that  in  its  enforcement  does 
not  produce  some  evil  results,  no  matter  how  beneficial  its 
general  purpose  may  be.  There  are  benefits  and  there  are 
evils  which  result  from  the  operation  of  the  law  of  free  com- 
petition between  railway  companies.  The  time  may  come 
when  the  companies  will  be  relieyed  from  the  operation  of 
this  law ;  but  they  cannot,  by  combination  and  agreements 
among  themselves,  brin^  about  this  change.  The  fact  that 
the  provisions  of  the  interstate  commerce  act  may  have 
changed  in  many  respects  the  conduct  of  the  companies  in  the 
carrying  on  of  the  public  business  they  are  engaged  in,  does 
not  show  that  it  was  the  intent  of  Congress  in  the  enactment 
of  that  statute  to  clothe  railway  companies  with  the  right  to 
combine  together  for  the  purpose  of  avoiding  the  effects  of 
competition  on  the  subject  of  rates. 

There  are  three  general  methods  by  which  these  rates  may 
be  established.  It  may  be  done  by  direct  legislative  enact- 
ment (whereby  either  fixed  rates  or  a  maximum  or  minimum 
limit  are  enacted  by  the  statute  or  by  provisions  for  the  adop- 
tion of  rates  by  a  commission),  or  the  rates  may  be  adopted^ 
by  the  independent  action  of  each  company,  acting  under  the 
spur  of  self-interest,  and  controlled  by  the  effect  of  free  com- 
petition, or  the  rates  may  be  fixed  by  means  of  agreements 
or  combinations  between  the  rival  lines  of  railway,  whereby 
each  contracting  company  is  bound  to  charge  the  rate  thus 
fixed  and  agreed  upon.    Uongress  has  not  yet  undertaken  to 
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establish  a  standard  of  rates,  either  directly  or  through  the 
action  of  a  commission  or  the  equivalent.  Neither,  in  mj 
judgment,  has  Congress,  in  enacting  the  interstate  commerce 
statute  and  the  amendments  thereto,  conferred  upon  the  rail- 
ways the  right  to  enter  into  combinations  for  the  purpose  of 
compelling  the  members  to  charge  the  rates  fixed  by  a  com- 
mittee  of  the  association,  in  whose  deliberations  the  public 
have  no  part,  and  the  avowed  purpose  of  which  is  to  evade 
the  operations  of  the  law  of  competition,  which  is  as  yet  the 
only  safeguard  upon  which  the  public  can  rely  for  the  secur- 
ing of  the  adoption  of  reasonable  charges  upon  interstate 
traffic.  I  had  always  supposed  that  the  enactment  of  the 
interstate  commerce  statute  was  the  result  of  a  popular  de- 
mand, which  insisted  upon  relief  being  given  to  the  commu- 
nity as  against  the  methods  pursued  by  the  railway  com- 
panies which,  in  some  particulars  at  least,  were  deemed  to  be 
inimical  to  the  public  interests.  Looking  at  the  causes  which 
brought  about  the  enactment  of  this  statute,  and  the  evils- 
at  which  it  was  aimed,  it  does  seem  clear  that  it  is  wholly 
wrested  from  its  purpose  when  it  is  held  that  it  creates  nu- 
merous radical  and  effective  changes  in  the  public  policy  of 
the  nation  touching  con^.  petition  between  railroad  companies, 
engaged  in  interstate  commerce.  For  the  better  protection 
of  the  rights  of  the  public,  and  to  sweep  away  the  system  of 
discriminations  in  favor  of  localities,  individuals,  or  classes  of 
business  which  had  come  into  vogue,  the  interstate  commerce 
act  wats  intended  to  introduce  radical  changes  in  railway 
methods,  but  it  never  was  intended  to  curtail  the  rights  of  the 
public  and  enlarge  those  of  the  railway  corporations  in  any 
substantial  particular.  The  argument  of  the  majority  is  that, 
even  if  it  were  admitted  that  under  common-law  principles  all 
contracts  or  combinations  between  public  common  carriers 
for  the  establishment  of  rates  would  be  held  to  be  contrary 
to  public  policy,  nevertheless  the  enactment  of  the  interstate 
commerce  act  revolutionized  the  law  in  this  particular,  and 
authorized  railway  companies  to  enter  into  combinations  for 
the  purpose  of  establisliing  reasonable  restrictions  upon  the 
freedom  of  interstate  commerce. 

Beading  that  act  in  the  light  of  the  causes  leading  to  its  enact- 
ment, I  cannot  find  in  any  of  its  provisions  foundation  for  the 
theory  that  it  was  intended  to  confer  upon  railway  companies 
the  right  to  enter  into  combinations  which,  under  the  princi- 
ples of  the  common  law,  would  be  illegal,  because  contrary 
to  public  policy.  The  reasoning  of  the  court  is  to  the  effect 
that  "the  interstate  commerce  law  imposes  several  important 
restrictions  upon  the  right  of  railway  companies  to  do  as  they 
please  in  the  matter  of  making  and  altering  rates,  and  Con- 
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^ess  has  thereby  expressed  its  conviction  that  absolutely 
tree  competition  between  carriers  is  not  at  the  present  time 
conducive  to  the  public  welfare,  and  that  other  things  are 
more  essential  to  the  public  good." 

I  do  not  quarrel  with  the  proposition  that  the  interstate 
commerce  act  imposes  important  restrictions  (not  upon  the 
right,  however),  but  upon  the  practice  of  railway  companies 
to  do  as  they  please  in  the  matter  of  making  and  altering 
rates.  But  how  does  that  fact  tend  to  show  that  the  act 
places  restrictions  upon  the  rights  of  the  public  ?  The  Con- 
gress of  the  United  States  may  place  restrictions  upon  the 
rights  of  the  railway  companies  and  upon  the  rights  of  the 
public,  but  the  fact  that  Congress  may  enact  laws  which  are 
intended  to  change  the  methods  pursued  by  the  companies 
in  certain  particular  does  not  necessarily  restrict  the  rights 
of  the  pubfic.  But  if  it  be  admitted  that  by  some  possible 
mode  of  construing  the  interstate  commerce  act,  and  the  ac- 
tion of  the  commission  created  thereby,  it  can  be  held  that 
under  its  provisions  the  railway  companies  became  clothed 
with  the  right  to  combine  together,  and  by  mutual  agreement 
to  create  restrictions  upon  the  freedom  of  interstate  com- 
merce, so  long  as  the  same  are  reasonable — which  is  the  po- 
sition of  the  court — then  would  it  not  follow  that  the  right 
thus  created  by  the  interstate  commerce  act  is  abrogated  by 
the  later  enactment  found  in  the  anti-trust  act,  which  expressly 
declares,  not  that  unreasonable  contracts,  combinations,  or 
restrictions  are  illegal,  but  that  every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several  states  is  illegal  ? 
The  statute  declares  that  restraint  of  interstate  commerce,  all 
restraints,  every  restraint  of  such  trade  and  commerce  brought 
about  by  contracts,  combinations  in  the  form  of  trusts  or 
otherwise,  or  by  conspiracy,  are  illegal.  The  statutory  dec- 
laration in  effect  is  that;  interstate  trade  and  commerce  are  to 
remain  free  from  restriction.  The  declaration  of  the  court  is, 
in  effect,  that  railway  companies  engaged  in  interstate  com- 
merce may  place  restrictions  upon  such  commerce ;  that  the 
right  so  to  do,  if  not  existing  under  the  common  law,  is  con- 
ferred upon  railway  companies  by  the  provisions  of  the  inter- 
state commerce  act ;  that  such  restrictions  cannot  be  held  to 
be  illegal  unless  it  is  shown  that  they  are  unreasonable,  and 
the  presumption  is  in  favor  of  their  reasonableness  and  con- 
sequent legality. 

I  cannot  believe  that  such  is  the  meaning  of  the  interstate 
commerce  and  the  anti-trust  acts.  When  the  latter  act  was 
adopted,  it  had  been  declared  by  the  Supreme  Court  of  the 
United  States  to  be  the  law  that,  with  regard  to  the  classes  of 
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business  that  are  of  a  public  nature,  and  are  carried  on  to 
meet  a  public  necessity,  contracts  imposing  restraints  there- 
on, however  partial,  cannot  be  sustained,  because  in  contra- 
vention of  puolic  policy.  It  cannot  be  successfully  questioned 
that  railway  companies  engaged  in  interstate  trade  and  com- 
merce are  carrying  on  a  business  of  such  a  public  character 
as  of  necessity  places  it  in  the  class  declared  by  the  supreme 
court  to  be  of  such  a  nature  that  no  restraint  thereof,  how- 
ever partial,  is  permissible.  It  is  a  familiar  principle  that 
statutes  are  to  be  construed  with  reference  to  and  in  the  light 
of  the  law  existing  at  the  date  of  their  enactment.  Thus  read- 
ing the  anti-trust  act,  is  not  the  first  section  thereof  intended 
to  clearly  enunciate  in  statutory  form  the  principle  already 
declared  to  be  the  law  by  the  Supreme  Court  ?  The  interstate 
commerce  and  anti-trust  acts  were  passed  for  the  protection 
of  the  interests  and  enforcement  of  the  rights  of  tne  public. 
Tlie  view  taken  thereof  in  the  opinion  of  the  court  results  in. 
curtailing  the  rights  of  the  public  and  in  enlarging  the  powera 
of  railway  companies.  If  the  law  be  as  is  therein  declared, 
then  these  public  corporations,  engaged  in  carrying  on  the 
public  duty  of  constructing  and  operating  the  public  high* 
ways,  over  which,  of  necessity,  nearly  the  entire  traffic  of  the 
country  must  be  carried,  are  at  liberty  to  combine  together 
aLud  determine  in  secret  conclave  the  rates  they  will  demand 
irom  the  public  for  the  services  rendered,  and  enforce  the  im- 
position of  the  schedules  thus  fixed  by  penalties  assessed 
against  any  party  to  the  combination  which  may  vary  from 
the  agreed  schedule,  and  the  individual  citizen  has  no  relief 
against  rates  thus  fixed,  unless  he  can  satisfy  some  court  or 
jury  that  the  rate  charged  is  unreasonable. 

It  is  admitted  in  the  opinion  of  the  court  that  the  contract 
in  question  has  some  tendency  to  check  competition  in  rates, 
but  it  is  said  the  restraint  is  slight,  and  therefor  lawful.  If 
the  natural  tendency  is  to  check  competition  in  the  matter  of 
rates,  and  to  place  a  restraint  though  but  slight,  upon  the 
freedom  of  interstate  traffic,  what  tribunal  is  to  determine 
wlien  the  proper  boundary  has  been  passed,  and  by  what 
standard  is  the  lawfulness  of  the  restraint  to  be  measured  ? 
The  legal  consequence  of  the  position  of  the  court  is  that  rail- 
way companies,  by  combination  between  themselves,  may  fix 
the  schedule  of  rates  to  be  charged  the  public,  and  may  bind 
themselves  under  penalties  not  to  depart  from  the  rates  thus 
agreed  upon,  and  the  citizen  is  bound  to  pay  the  tariff  thus 
established,  unless  he  can  satisfy  a  court  that  the  sum  charged 
is  unreasonable.  It  may  sound  well  to  say  that  the  courts 
are  open  to  the  citizen,  and  that  they  will  afford  him  protection 
against  the  exaction  of  unreasonable  rates  ^  but  we  know  thai 
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the  sapposed  remedy  would  only  aggravate  the  original  wroDg. 
It  is  SHid  in  the  opinion  of  the  court  that  there  is  nothing  in 
the  contract  described  in  the  bill  which  indicates  any  purpose 
or  attempt  to  obtain  a  monopoly  of  the  trade  of  the  region 
traversed  by  the  defendant  corporations ;  that  the  systems 
of  the  Great  Northern,  the  Northern  Pacific,  the  Southern 
Pacific,  and  Texas  Pacific  Bailway  Companies  are  operated  in 
the  region  subject  to  the  regulations  of  the  defendant  associa- 
tion, but  they  are  not  members  of  it,  and  therefore  the  defend- 
ant companies  cannot  monopolize  the  entire  traffic  of  the 
region.  The  great  majority  of  the  patrons  of  the  several 
lines  of  railway  represented  in  the  association  in  question 
do  not  live  at  competitive  points.  As  to  each  of  them  the 
line  of  railway  nearest  to  them  has,  of  necessity,  an  absolute 
monopoly  of  the  carrying-trade  belonging  to  the  business 
to  which  they  are  engaged.  Of  what  advantage  to  a  farmer, 
a  merchant,  or  a  manufacturer  doing  business  at  or  ad- 
jacent to  a  station  upon  a  given  line  of  railway  is  the  fact 
that  20  or  50  or  500  miles  from  his  place  of  business  there  is 
another  railway-line  ?  The  distance  is  so  great,  and  the  cost 
of  reaching  the  same  is  so  great,  that  he  is  practically  de- 
barred from  making  use  of  the  same,  and  he  has  no  choice  in 
the  matter.  Parties  doing  business  at  competitive  points  may 
have  free  choice,  and  as  to  them  it  may  be  true  that  neither 
competing  line  has  a  monopoly  of  the  business  transacted  at 
places  where  competition,  being  free  and  unrestricted,  may 
work  out  its  legitimate  results ;  but  this  is  not  true  of  persons 
engaged  in  business  at  non-competitive  points.  As  to  them, 
the  control  of  the  railway  company  adjacent  to  them  is  prac- 
tically absolute.  Of  necessity,  in  such  case  the  railway  com- 
pany has  a  complete  monopoly  of  the  entire  transportation 
traffic  of  the  region  in  which  there  is  in  fact  no  competing 
line. 

Against  the  evil  tendencies  of  this  monopoly,  protection  is 
afforded  to  the  citizen  by  securing  free  and  unrestrained  com- 

Eetition  between  the  lines  of  railway  at  the  several  points  or 
>calities  where  they  in  fact  come  into  active  competition  ;  and, 
reasonable  rates  having  thus  been  secured  at  these  points,  we 
have  a  standard  estiiblished  by  which  it  may  be  determined 
whether  the  rates  charged  from  intermediate  non-competitive 
points  are  reasonable  or  not,  and  the  provisions  of  the  inter- 
state commerce  act  forbidding  a  greater  charge  for  a  shorter 
than  a  longer  haul  under  similar  circumstances  may  be  in- 
voked to  secure  a  proper  proportionate  relation  between  the 
rates  at  competitive  and  non-competitive  points.  If,  however, 
the  railway  companies  may  combine  together  to  fix  the  rates 
to  be  charged  at  competitive  points,  thus  eliminating  the  effect 
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of  free  competition,  how  fares  it  with  the  citizen  residing  at 
the  non-competitive  point  ?  By  th^  very  i^ecessities  of  his 
location  he  is  debarred  from  choosing  the  line  of  railway  he 
will  patronize.  He  is  compelled  to  avail  himself  of  the  facili- 
ties afforded  by  the  line  nearest  him.  The  railway  therefore 
has  the  absolute  monopoly  of  the  transportation  pertaining  to 
the  business  of  the  citizen.  It  likewise  has  the  exclusive  con- 
trol of  the  rates  to  be  charged  ;  and  if  the  company  by  con- 
tracts and  combinations  with  the  other  lines  of  railway  oper- 
ating in  the  same  region,  may  free  itself  from  the  restrictions 
afforded  by  free  competition,  what  is  lacking  to  constitute  a 
complete  and  absolute  monopoly  of  the  transportation  busi- 
ness thus  dependent  upon  tne  given  line  of  railway  ?  The 
direct  and  necessary  consequence  of  the  contract  entered  into 
bv  the  defendant  companies  is  to  create  and  perfect  an 
aosolute  monopoly  in  each  of  the  contracting  parties  over 
that  part  of  the  business  carried  over  their  respective  lines 
which  coshes  from  that  portion  of  the  territory  in  which  there 
is  not  in  active  operation  a  competing  line ;  and,  even  as  to 
regions  which  are  so  situated  that  competition  might  be  had 
in  the  absence  of  contracts  preventing  the  effects  thereof,  a 
like  monopoly  is  created  by  the  contract  entered  into  by  the 
defendant  companies. 

In  the  matter  of  rates,  competitive  points  are  those  where 
the  transportation  business  of  the  locality  is  sought  by  two 
or  more  competing  lines.  In  the  case  of  sales  of  property  at 
public  auction,  it  is  the  rule  that  combinations  among  pro- 
posed purchasers,  whereby  it  is  agreed  that  they  will  not  bid 
against  one  another,  but  the  property  shall  be  bid  off  at  an 
agreed  price  for  the  common  benefit  of  all  the  contracting 
parties,  are  illegal,  and  a  sale  thus  made  is  voidable,  because 
all  fair  competition  is  prevented  by  such  combination.  If  the 
competitors  for  the  transportation  business  of  a  given  locality 
agree  that  there  shall  be  no  competition  between  them  on  the 
subject  of  rates  to  be  charged,  does  not  the  same  evil  result  ? 
In  the  one  case  it  is  sought  to  deprive  the  owner  of  his  prop- 
erty, without  paying  to  hira  the  fair  value  that  would  prob- 
ably be  bid  in  case  competition  was  not  stifled  by  the  agree- 
ment between  the  purchasers.  In  the  other  the  citizen  is 
subjected  to  the  payment  of  charges  which  are  not  the  result 
of  tree  competition,  but  are  the  result  of  combinations  and 
mutual  agreements,  entered  into  for  the  express  purpose  of 
eliminating  competition  as  an  element  in  the  determination  of 
the  rate  to  be  charged.  Thus  points  and  localities  which  are 
competitive  so  long  as  there  is  active  rivalry  between  the  rail- 
way lines  seeking  the  business  of  the  region  cease  to  be  such 
when  the  rival  lines  combine  and  become,  in  effect,  but  one 
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upon  the  subject  of  the  charges  to  be  demanded  of  the  citi- 
jsens.  In  such  event  the  citizen  becomes  subject  to  a  mo- 
nopoly as  complete  and  absolute  as  though  there  was  but  a 
single  line  of  railway  within  his  reach.  Thus  are  found  in  the 
<»>ntract  and  combination  entered  into  by  the  defendant  com- 
panies elements  which  directly  tend  to  tne  establishment  of  a 
monopoly,  complete  and  absolute,  over  the  transportation 
traffic  in  the  region  traversed  by  the  lines  of  the  defendant 
companies,  due  to  the  undeniable  fact  that  the  price  charged 
for  tne  transportation  of  the  property  of  the  community  exer- 
cises a  controlling  influence  over  the  question  of  the  success 
or  failure  of  the  various  business  pursuits  and  avocations  upon 
which  the  citizens  are  dependent  for  a  livelihood ;  and,  more-, 
over,  it  directly  affects  and  controls  the  cost  to  the  public  of 
the  necessaries  of  life. 

The  declaration  found  in  article  I  of  the  contract  shows 
upon  its  face  the  main  purpose  of  the  combination ,  it  being 
therein  recited  that  "the  traffic  to  be  included  in  the 
Trans-Missouri  Freight  Association  shall  be  as  follows :  (1) 
All  traffic  competitive  between  any  two  or  more  members 
hereof  passing  between  points  in  the  following  described 
territorv/'  etc.  Does  not  this  clearly  show  that  the  main  pur- 
pose of  the  contracting  parties  is  to  deal  with  that  traffic 
which,  in  the  absence  of  combinations  between  the  railway 
companies,  would  be  controlled  by  the  results  of  competition, 
and  to  deal  with  it  in  such  manner  that  it  will  cease  to  be 
competitive  traffic  and  become  the  subject  of  combinations 
and  agreements  whereby  the  rates  to  be  charged — which  i» 
the  essential  element  in  which  the  public  has  a  vital  interest 
— ^ifl  removed  from  the  protection  derivable  from  free  and  un- 
restrained competition,  and  is  left*  to  the  determination  of 
committees  appointed  by  the  railway  companies,  whose  action 
is  binding  upon  the  members  of  the  association,  and  against 
which  the  individual  citizen  is  without  adequate  remedy,  no 
matter  how  unjust  the  rate  fixed  by  the  committee  may  in  fact 
be? 

Another  feature  observable  on  the  face  of  this  contract  is 
that  by  the  exceptions  contained  in  article  I  the  traffic  be- 
tween manv  pointe  and  in  some  classes  of  freight  are  excepted 
out  from,  the  operation  of  the  agreement,  and  thus  it  appears 
that  it  is  the  express  purpose  of  the  defendant  companies  to 
carry  on  part  of  their  business  subject  to  the  results  flowing 
from  combinations  between  the  carriers,  and  other  portions 
are  not  to  be  affected  thereby.  Is  it  not  the  natural  result 
that  the  public  will  be  subjected  to  different  burdens,  and 
that  differences  in  rates  will  be  charged,  which  in  effect  will 
result  in  discrimination  for  or  against  particular  localities? 
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But  I  shall  not  dwell  upon  this  and  other  points  of  minor  im- 
portance. As  I  view  the  subject^  the  inherent  and  fatal  vice 
existing  in  the  combination  and  agreement  entered  into  be* 
tween  the  defendant  railway  companies  is  found  in  tlie  fact, 
patent  upon  the  face  of  the  contract,  that  it  is  the  main  pur- 
pose of  the  contracting  parties  to  stifle  competition  in  the 
matter  of  rates  to  be  charged  the  public.  The  illegality  of 
such  purpose  is  not  dependent  upon  the  extent  of  the  re- 
straint placed  upon  the  freedom  of  the  public  business,  but 
upon  the  fact  that  the  avowed  intent  is  to  place  a  restraint, 
whether  slight  or  great,  upon  a  class  of  business  which  is  in- 
herently and  always  of  public  nature,  and  touching  which  the 
declaration  of  the  law,  both  common  and  statutory,  is  that  it 
must  remain  wholly  free  and  unrestricted.  If  the  protection 
afforded  by  fair  and  free  competition  can  be  evaded  uud  nul- 
lified by  means  of  combinations  such  as  are  contemplated  and 
provided  for  in  the  contract  entered  into  by  the  defendants  in 
this  case,  then  the  only  safeguard  against  unreasonable  rates 
will  be  stricken  down,  and  thus  interstate  commerce  will  be 
subjected  to  the  restraints  and  injuries  flowing  from  the  im- 
position of  tariff  rates  agreed  upon  by  the  companies,  but  in 
the  establishment  of  which  the  public  has  no  direct  control 
through  legislation,  nor  direct  influence  through  the  effect  of 
free  competition. 

In  my  judgment,  the  right  to  insist  upon  free  competition 
between  railway  campanies  engaged  in  carrying  on  interstate 
commerce  is  a  right  which  belongs  to  the  public,  of  which  it 
cannot  be  deprived  except  by  its  own  consent,  and  every  con- 
tract or  combination  between  these  public  corporations  which 
tends  to  remove  the  business  carried  on  by  them  from  the  in- 
fluence of  free  competition  tends  to  deprive  the  public  ol  this 
right,  of  necesssity  tends  to  subject  interstate  commerce  to 
burdens  which  are  a  restraint  thereon,  is  inimical  to  the  pub- 
lic welfare,  is  contrary  fo  public  policy,  and  in  contravention 
of  both  the  language  and  spirit  of  the  anti-trust  act  of  July  2, 
1890. 

Railway  Traffic  Attocia|iont  not  Trusts— Construction  of  Congressional 
Anti"tru8t  Act. — See  note  appended  to  the  report  of  the  decision  of  this 
case  in  the  circuit  court,  51  Am.  &  Eng.  R.  Cas.  48S. 
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Attobmxy-General 

V. 

Boston  &  Albany  B.  Co. 

{MasiaehuagUi  Supreme  Juduial  Cowrty  N&o,  8,  1898.) 

Regulation  of  Passenger  Traffic— Compulsory  Issue  of  Mileage  Tickets 
and  Acceptance  of  Sanrte  by  Other  Railroads— Validity  of  Statute.— 
Chapter  889  of  Massachusetts  Acts  of  1892  provides  that  railroad  companies 
shall  sell  to  all  persons  applying  therefor  thousand-mile  tickets,  at  the  rate 
of  twenty  dollars  each,  and  redeem  all  such  tickets,  or  any  part  thereof, 
upon  presentation  by  any  other  railroad  corporations,  and  accept  from  all 
persons  for  passage  over  their  own  lines  all  such  tickets  issued  by  any  other 
railroad  corporations  operating  lines  within  the  state.  BeH^  that  the  act 
is  Toid  as  applying  and  appropriating  indiyidual  property  to  the  public  use 
without  the  owner's  consent  and  without  legal  provision  for  a  reasonablo 
compensation  therefor. 

EsowLTON  and  Holmbs,  JJ.,  diuenting, 

Report  from  Suffolk  supreme  judicial  court. 

Petitions  by  the  attorney-general  against  the  Boston  & 
Albany  Bailroad  Company  and  the  Old  Colony  BaiJroad 
Company  to  compel  the  said  companies  to  comply  with  St. 
1892,  c.  389,  requiring  railroad  companies  to  issue  mileage 
tickets,  and  to  receive  those  of  other  roads  in  payment  of 
fare. 

The  petitions  were  as  follows : 

"Albert  E.  Pillsbury,  attorney-general,  in  behalf  of  the 
commonwealth,  informs  the  court  that  the  Old  Colony  (or  the 
Boston  &  Albany)  Bailroad  Company  is  a  railroad  corpora- 
tion  established  under  the  laws  of  the  commonwealth,  and 
operating  a  railroad  therein  >  and  that  it  is  required  by  a  law 
of  the  commonwealth,  being  cliapter  389  of  the  Acts  of  the 
year  1892,  to  provide  and  have  on  sale  for  twenty  dollars,  and 
to  sell  to  all  persons  applying  therefor,  mileage  tickets  for 
passenger  transportation  representing  one  thousand  miles ; 
and  to  redeem  all  such  tickets,  or  any  part  thereof,  upon 
presentation  by  any  other  railroad  corporation;  and  to  ac- 
cept and  receive  from  all  persons  for  fare  and  passage  over 
its  own  lines  all  such  tickets  issued  by  any  other  railroad 
corporation  operating  within  the  commonwealth,  as  therein 
prescribed.  The  defendant,  though  duly  demanded,  wilfully 
and  wrongfully  neglects  and  refuses  to  comply  in  any  par- 
ticular with  the  requirements  of  the  law  as  nereinabove  set 
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forth,  which  wilful  and  wrongful  neglect  and  refusal  has  con^ 
tinned  from  the  taking  effect  of  the  law  until  th^  present 
time,  and  declares  its  purpose  and  determination  not  to  com- 
ply therewith ;  which  conduct  is  a  violation  of  the  law,  and 
•of  the  public  right  thereunder,  for  which  there  is  no  adequate 
remedy  except  by  this  proceeding.  Wherefore  the  informant 
prays  that  the  defendant  be  required  and  compelled  oy  writ 
of  mandamns  or  other  appropriate  process,  to  provide  and 
sell  such  mileage  tickets  to  all  persons  applying  therefor,  and 
to  redeem  all  such  tickets,  or  any  part  thereof,  on  presenta- 
tion by  any  other  railroad  corporation,  and  to  accept  and 
receive  from  all  persons  for  fare  and  passage  upon  all  its  owu 
lines  all  such  tickets  issued  by  any  otner  railroad  corporation 
operating  within  the  commonwealth,  and  in  all  particulars  to 
comply  with  the  requirements  of  the  law  as  therein  set  forth, 
and  for  such  other  orders  in  the  premises  as  justice  may  re- 
.  quire." 

!rhe  Attorney-General,  pro  se. 

J.  H.  'Benton,  Jr.^  for  defendant  Old  Colony  B.  Co. 

aS\  Hoar  and  W,  Hvdaony  for  defendant  Boston  &  A.  B.  Co. 

Field,  C.J. — The  brief  for  the  Old  Colony  Bailroad  Com- 
pany raises  the  questions  whether  the  attornev-general  has 
any  right  to  bring  the  informations,  and  whether  the  court 
has  any  jurisdiction  over  the  proceeding.  It  is  said  that  St. 
1892,  c.  o89,  does  not  give  the  court  equity  jurisdiction  to  en- 
force its  provisions,  but  we  do  not  regard  these 
.  jariidieUoM  informations  as  informations  in  equity.  They  are 
•f  Mart.  rather  petitions  for  a  writ  of  mandamus.    See  Pub. 

St.  c.  186,  §  13.  It  concerns  the  public,  or  an  in- 
definite portion  of  the  public,  whether  railroad  corporations 
not  exempted  or  excluded  by  the  railroad  commissioners 
shall  obey  St.  1892,  c.  389,  and  therefore  we  think  that  the 
attorney-general  as  representing  the  public  can  properly  in- 
stitute these  proceedings.  Attorney-General  v.  boston,  123 
Mass.  460. 

At  the  hearing  of  the  petition  against  the  Old  Colony  Bail- 
road  Company  the  presioing  justice  excluded  evidence  against 
its  objection  "  tending  to  prove  the  allegation  of  fact  in  the 
third,  seventh,  and  eighth  paragraphs  of  its  answer."  These 
paragraphs  are  as  follows:  ''Third.  The  railroads  thus 
operatea  by  it  [the  defendant]  are  in  the  states  of  Massa- 
chusetts  and  Bhode  Island,  and  form  connecting  and  con- 
tinuous lines  of  interstate  transportation  and  travel,  and  the 
regulation  of  the  rates  for  and  the  conduct  of  passenger 
transportation  thereon  in  this  state  substantially  affect  the 
rates  for  and  the  conduct  of  said  interstate  transportation 
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thereon."  "Seventh.  It  says  that  there  are  railroad  cor- 
porations operating  railroads  in  the  commonwealth  that  are 
not  pecuniarily  responsible  for  the  redemption  and  payment 
of  tickets  which  may  be  issued  by  them  under  chapter  389  of 
the  Acts  of  the  year  1892.  Eighth.  It  says  that  chapter  389 
of  the  Acts  of  the  year  1892,  referred  to  in  said  information, 
is  a  reduction  of  its  fares  and  tolls  for  passenger  transporta- 
tion established  by  its  directors,  and  of  its  earnings  there- 
from,  contrary  to  the  provisions  of  its  charter,  and  is  not  a 
revision  or  alteration  of  its  fares  and  tolls  in  the  manner 
prescribed  thereby,  or  by  the  general  law  relating  to  railroad 
corporations." 

St.  1892,  c.  389,  can,  we  think,  be  construed  as  relating 
only  to  fares  for  the  transportation  of  passengers  from  one 
point  to  another  within  the  commonwealth ;  and  if 
under  the  existing  regulations  of  the  railroad  com-  AppiieatioM  of 
pany,  there  may  be  some  difficulty  in  applying  the  the  Mt. 
law  when  a  passenger  intends  to  proceed  from  or 
to  a  point  within  the  commonwealth  to  or  from  a  point  out- 
side of  the  commonwealth,  we  do  not  see  that  this  difficulty 
is  inherent  in  the  subject,  or  that  by  proper  regulations  the 
fares  of  passengers  for  transportation  within  the  common- 
wealth cannot  be  paid  for  by  mileage  tickets,  although  the 
passengers  are  travelling  to  or  from  a  place  beyond  the  limits 
of  the  commonwealth.  It  is  no  sufficient  objection  to  the 
statute  that  it  may  incidentally  affect  commerce  between  the 
states,  if  it  does  not  attempt  to  regulate  such  commerce.  See 
Louisville,  N.  O.  &  T.  Ry.  Co.  v.  State  of  Mississippi,  133  U.  S. 
587,  41  Am.  &  Eng.  R.  Cas.  36. 

The  averments  of  the  seventh  paragraph  relate  to  a  possi- 
bility, rather  than  a  fact,  because  it  is  not  alleged  that  any 
railroad  corporations  which  are  not  pecuniarily  responsible 
have  issued  any  mileage  tickets  under  St.  1892,  c.  389,  or 
that  all  such  corporations  have  not  been  excluded  from  the 
provisions  of  the  statute  by  the  railroad  commissioners.  It 
is,  in  effect,  an  argument  by  way  of  an  example  of  what  might 
happen  if  one  railroad  company  is  required  to  transport  pas- 
sengers on  the  credit  of  another.  The  constitutionality  of 
the  statute  cannot  depend  upon  the  solvency  or  insolvency  of 
any  particular  railroad  company  at  any  particular  time. 

The  averments  of  the  eighth  paragraph  are  not  to  the  effect 
that  St.  1892,  c.  389,  will,  if  carried  into  effect, 
operate  to  reduce  the  fares  for  passenger  trans-  K«ff»i*tioii  of 
portation  below  what  is  reasonable,  but  only  that  "J^Vorow** 
the  statute   will   cause   a  reduction  contrary   to  eiiarten. 
the  provisions  of  the   charter  of  the   defendant. 
The  Old  Colony  Railroad  Company  is  a  corporation  in  this- 
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commouwealth  and  in  the  state  of  Bhode  Island,  formed  by 
the  union  of  various  railroad  corporations  chartered  bj  this 
commonwealth  or  by  the  state  of  Bhode  Island,  and  is  also 
the  lessee  of  the  Boston  &  Providence  Railroad  Corporation 
and  of  other  railroad  corporations.  The  earliest  charter  of 
any  of  the  railroads  leased  is  that  of  the  Boston  &  Providence 
Bailroad  Corporation,  which  was  approved  June  22,  1831. 
The  earliest  charter  of  any  of  the  railroads  which  make  up 
this  defendant  corporation  is  that  of  the  Taunton  Brancn 
Bailroad  Corporation,  which  was  approved  April  7,  1835, 
being  Si  1835,  c.  131.  The  fourth  section  of  this  last-named 
statute  contains  the  provision  "  that  the  legislature  shall  not 
at  any  time  so  reduce  the  tolls  and  their  profits  as  to  produce 
less,  than  ten  per  cent  per  annum  upon  the  capital  stock  paid 
as  aforesaid  without  the  consent  of  said  corporation."  The 
charters  of  other  railroads  which  have  been  united  to  form 
the  Old  Colony  Bailroad  Company  contain  similar  provisions. 
These  charters  also  grant  to  the  corporations  the  right  to 
take  tolls  at  such  rates  as  may  be  established  by  the  direct- 
ors. 

Similar  provisions  were  enacted  in  the  Bevised  Statutes 
(Bev.  St.  ch.  39,  §  83)  and  in  the  General  Statutes  (Gen.  St. 
ch.  63,  §  112).  Si  1870,  ch.  325,  §  1,  repealed  Gen.  St.  ch.  63, 
§  112,  and  provided  as  follows :  "  Any  railroad  corporation 
may  establish  for  its  sole  benefit,  fares,  tolls,  and  charges, 
upon  all  passengers  and  property,  conveyed  or  transported 
ou  its  railroad,  at  such  rates  as  may  be  determined  by  the 
directors  thereof,  and  may  from  time  to  time  by  its  directors 
regulate  the  use  of  its  road :  provided,  that  such  rates  of 
fares,  tolls,  and  charges,  and  regulations  shall  at  all  times  be 
subject  to  revision  and  alteration  by  the  legislature,  or  such 
officers  or  persons  as  the  legislature  may  appoint  for  the  pur- 
pose, anything  in  the  charter  of  any  such  railroad  corpora- 
tion to  the  contrary  notwithstanding."  St.  1874,  ch.  372,  §  4, 
is  as  follows :  "  Bailroad  corporations  heretofore  established 
in  this  commonwealth,  whether  by  special  act  or  in  corformity 
with  the  provisions  of  the  general  law  passed  in  the  year  one 
thousand  eight  hundred  and  seventy-two,  shall  have  the 
powers  and  privileges  and  be  subject  to  the  duties,  liabilities, 
restrictions,  and  other  provisions  contained  in  this  act  -  which, 
so  far  as  inconsistent  with  charters  granted  since  the  eleventh 
day  of  March,  one  thousand  eight  hundred  and  thirty^ne, 
shall  be  deemed  and  taken  to  be  in  alteration  and  amend- 
ment thereof :  provided,  that  nothing  herein  contained  shall 
be  construed  to  impair  the  validiiy  of  any  special  power 
heretofore  conferred  by  charter  or  other  special  act  upon  any 
particular  railroad  corporation  which  has  already  exercised 
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snch  power  or  to  prevent  the  continued  exercise  thereof, 
conformably,  so  far  as  may  be,  to  the  provisions  of  this  act ; 
nor  shall  anything  herein  contained  affect  any  act  done  or 
any  right  accruing,  accrued,  or  established,  or  any  proceed- 
ings, doings,  or  acts  ratified  or  confirmed,  or  any  suit  or  pro- 
ceeding had  or  commenced  in  any  case  before  the  act  takes 
effect,'  etc.  Section  179  of  this  statute  is  as  follows :  "  Any 
railroad  corporation  may  establish  its  sole  benefit  fares,  tolls, 
and  charges  upon  all  passengers  and  property,  conveyed  or 
transported  on  its  railroad,  at  such  rates  as  may  be  deter- 
mined by  the  directors  thereof,  and  may  from  time  to  time 
by  its  directors  regulate  the  use  of  its  road :  provided,  that 
such  rates  of  fares,  tolls,  and  charges,  and  regulations,  shall 
at  all  times  be  subject  to  revision  and  alteration  by  the  legis- 
lature, or  such  officers  or  persons  as  the  legislature  may  ap- 
point for  the  purpose,  anything  in  the  charter  of  any  such 
railroad  to  the  contrary  notwithstanding."  These  provisions 
were  re-enacted  in  Pub.  Si  ch.  112,  §§  2,  180.  All  the  char- 
ters involved  in  these  proceedings  were  granted  subsequently 
to  the  passage  of  St  1831,  ch.  81,  approved  March  11,  1831, 
which  provided  "  that  the  acts  of  incorporation  which  shall  be 
passed  after  the  passage  of  this  act  shall  at  all  times  here- 
after be  liable  to  be  amended,  altered,  and  repealed  at  the 
pleasure  of  the  legislature,  and  in  the  same  manner  as  if  an 
express  provision  to  that  effect  were  therein  contained,  unless 
there  shall  have  been  inserted  in  such  act  of  incorporation 
an  express  limitation  as  to  the  duration  of  the  same."  Be  v. 
St.  ch.  44,  §  23 ;  Pub.  St.  ch.  105,  §  3. 

It  is  evident  that  the  legislature,  in  the  year  1870,  and  since, 
has  attempted  to  repeal  the  special  provisions  of  the  early 
charters  of  railroads  which  purported  to  limit  its  right  to 
reduce  fares  or  tolls  below  10  per  cent  of  the  cost  of  the 
roads.  An  examination  of  the  statutes  will  show  that  since 
the  year  1870  the  Old  Colony  Bailroad  Company  has  accepted 
the  benefit  of  legislation  "  subject  to  all  general  laws  which 
now  are  or  hereafter  may  be  in  force  relating  to  railroad  cor- 
porations." One  instance  mentioned  in  the  brief  of  this  com- 
pany is  the  union  of  the  company  with  the  Boston,  Clinton, 
Fitchburg  &  New  Bedford  Bailroad  Company,  pursuant  to 
St.  1882,  ch.  80.  The  Boston,  Clinton,  Fitchburg  &  New  Bed- 
lord  Bailroad  Company  was  formed  by  the  union  of  the  other 
railroads.  The  Agricultural  Branch  Bailroad  Company  was 
incorporated  by  St.  1847,  ch.  269,  and  was  subject  ''to  all  the 
duties,  liabilities,  and  restrictions  set  forth  in  the  forty-f oiu^th 
chapter  of  the  Bevised  Statutes,  and  in  that  part  of  the  thirty- 
ninth  chapter  of  the  Bevised  Statutes  relating  to  railroad  cor- 
porations, and  in  the  public  statutes  which  have  been  or  may 
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be  passed,  relating  to  railroad  corporations."  The  name  of 
this  railroad  company  was  by  chapter  153,  St  1867,  changed 
to  the  Boston,  Clinton  &  Fitchburg  Bailroad  Company.  The 
New  Bedford  Bailroad  Company  was  incorporated  by  St. 
1873,  ch.  20,  "  subject  to  all  tlie  restrictions,  duties,  and  lia- 
bilities set  forth  in  all  the  general  laws  which  now  are,  oi^ 
iiere after  may  be,  in  force  relating  to  railroad  corporations," 
;ind  this  company,  after  it  had  purchased  or  united  with  the 
Taunton  Branch  Bailroad  Company,  was  authorized  to  unite 
''  with  the  corporation  that  may  be  formed  by  the  union  of 
the  Mansfield  &  Framingham  Bailroad  Company  with  the 
Boston,  Clinton  &  Fitchburg  Bailroad  Company." 

None  of  these  charters  contains  any  provision  that  the  tolls 
should  not  be  reduced  by  the  legislature  below  10  per  cent  of 
the  cost  of  the  roads,  or  any  provisions  on  the  subject.     It 
may  at  some  time  deserve  consideration  whether,  when   a 
railroad  voluntarily  unites  with  other  railroads,  and  there  are 
special  provisions  concerning  tolls  in  some  of  the  charters, 
and  none  in  others,  and  the  union  is  effected  under  a  statute 
which  provides  that  the  corporation  thus  formed  shall  be 
subject  to  all  general  laws  which  now  are  or  hereafter  may  be 
in  force  relating  to  railroad  corporations,  these  special  pro- 
visions continue  in  force,  and  are  applicable  to  the  consoli- 
dated   corporation.     In  view  of   the   many  changes  in  the 
charters  of  nearly  all  the  railroad  corporations  of  the  com- 
monwealth occurring  since  1870,  which  have  been  accepted 
by  the  corporations,  it  may  well  raise  a  doubt  whether  these 
corporations  have  not  consented  to  be  subject  to  any  laws, 
which  the  legislature  under  its  general  powers  may  constita- 
tionally  enact  concerning  fares  or  tolls.     But  whether  these 
special  provisions  can  be  regarded  as  still  in  force,  and,  if  so, 
whether  they  could  be  repealed  by  the  legislature  without 
the  consent  of  the  corporation,  under  the  power  reserved  to 
amend,  alter,  or  repeal  the  charters,  we  have  not  found  it 
necessary  to  determine  in  the  present  cases. 

It  is  argued  by  both  defendants  that  the  statute  is  in  viola> 
tion  of  the  provision  of  the  constitution  of  the  United  States, 

article  1,  §  10,  that  "  no  state  shall  *  *  *  make 
Validity  ander  anything  but  gold  and  silver  coin  a  tender  in 
coBgtitatioii.'    payment  of  debts."     The  meaning  of  the  statute 

is,  we  think,  that  the  delivery  of  a  mileage  ticket 
shall  discharge  the  passenger  from  liability  to  the  rail- 
road for  his  transportation,  but  that  the  railroad  issuing 
the  ticket  shall  be  liable  to  pay  to  the  railroad  trans- 
porting him,  in  lawful  money,  the  statutory  price  of  the  ticket 
or  part  of  a  ticket  which  the  passenger  nas  surrendered. 
The  intention  is   that  the  railroad   performing  the  service 
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shall  ultimately  be  paid  the  statutory  fare  in  lawful  mouey, 
not  that  the  ticket  of  itself  shall  be  a  legal  tender.  If  the 
legislature  cannot  constitutionally  require  a  railroad  company 
to  transport  a  passenger  unless  the  lare  is  paid  in  advance, 
we  have  no  doubt  that  the  delivery  of  a  mileage  ticket  is- 
sued by  another  corporation  is  not  of  itself  a  payment  of 
the  fare.  We  assume,  however,  in  favor  of  the  common- 
wealth, without  deciding  or  expressing  any  opinion  upon  it, 
that  it  is  not  absolutely  necessary  that  the  fare  of  a  passen- 
ger on  a  railroad  be  paid  in  advance  iu  money. 

There  remain  to  be  considered  the  objections  of  both  de- 
fendants that  the  statute  establishes  a  uniform  rate  per  mile, 
and  requires  one  railroad  company  to  transport  a  ^      „    ^ 

^  XI-  j-x     £  xT_  xu    X  XI-  One r»llro»d re- 

passenger  upon  the  credit  of  another ;  that  the  con-  ^^ind  uttvnj 

ditions  affecting  the  transportation  imposed  by  the  pMMMgen 
road  which  issues  the  tickets  must  be  performed  ■!»•■  •'^**  •' 
by  any  other  road  to  which  the  ticket  is  presented,  *"**^*^* 
unless  the  road  is  exempted  or  excluded  from  the  provisions 
of  the  statute;  and  that  authoritv  is  given  to  the  railroad 
commissioners  to  exempt  or  exclude  from  the  provisions 
of  the  statute  any  railroad  if,  in  their  judgment  uie  public 
welfare  or  the  financial  condition  of  the  road  requires  or  de- 
mands it.  The  legislature  has  prescribed  the  rate  of  fare  per 
mile,  but  has  not  undertaken  to  prescribe  in  other  respects 
the  form  of  contract  which  each  railroad  may  make  for  the 
transportation  of  passengers.  It  has  not  adopted  a  standard 
form  of  contract,  as  it  has  done,  for  example,  with  reference 
to  fire-insurance  policies.  Pub.  Si  c.  119,  §  139.  One  com- 
pany may  permit  no  baggage  of  any  kind  to  be  carried  with 
the  passenger  on  a  mileage  ticket,  and  another  company  may 
permit  personal  baggage  or  any  baggage  to  an  amount  not 
exceeding  100  or  1000  pounds  in  weignt ;  and  according  to 
the  terms  of  the  first  section  of  the  statute  one  railroad  must, 
on  the  presentation  of  a  mileage  ticket  issued  by  another, 
perform  the  conditions  of  the  contract  as  issued  by  the  other. 
The  power  of  the  legislature  of  a  state  to  prescribe  the 
charge  or  the  maximum  charge  to  be  made  for  the  use  of 
property  "  affected  with  the  public  interest  **  was  first  elab- 
orately considered  by  the  Supreme  Court  of  the  United 
States  in  what  are  called  the  "  Granger  Cases.'*  Munn  v. 
Dlinois,  94  U.  S.  113;  Chicago,  B.  &  Q.  B.  Co.  v.  Iowa, 
Id.  155 ;  Peik  v.  Bailway  Co.,  Id.  164 ;  Bailroad  Co.  v.  Ack- 
ley,  Id.  179  ;  Bailroad  Co.  v.  Blake,  Id.  180  ;  Stone  v.  Wiscon- 
sin, Id.  181.  Whatever  difference  of  opinion  there  may  have 
been  among  the  justices  of  that  court  concerning  the  tests 
which  determine  whether  property  is  affected  with  a  public 
interest,  there  is  no  doubt  that  the  property  of  railroad  cor- 
M  A.  &  E.  R.  Cas.— 5 
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porations  which  have  been  invested  by  the  legislature  with 
the  right  of  eminent  domain,  and  are  common  carriers  of  per- 
sons  or  merchandise,  is  property  "  devoted  to  a  public  use." 
See  Railway  Co.  v.  Wellman,  143  U.  S.  339,  49  Am.  &  Eng. 
R.  Cas.  1 ;  and  Budd  v.  New  York,  143  U.  8.  517,  36  Am.  & 
Eng.  Corp.  Cas.  31. 

The  justices  of  the  Supreme  Court  of  the  United  States 
perhaps  differ  in  opinion  whether  there  can  be  an^  judicial 
interference  with  the  rates  for  railroad  transportation  estab- 
lished by  the  legislature  of  a  state  on  the  ground  that  thev 
are  not  reasonable,  but  they  agree  that  the  property  of  rail- 
roads is  property  devoted  to  a  public  use,  and  that  the  leg- 
islature may  establish  rates,  or  reasonable  rates,  unless  there 
is  an  express  provision  in  the  charter  which  forbids  it.  See 
Chic^o,  M.  &  St.  P.  By.  Co.  v.  Minnesota,  134  U.  S.  418, 
and  Budd  v.  New  York,  supra.  In  the  railroad  commission 
cases  (Stone  v.  Trust  Co.,  116  U.  S.  307,  23  Am.  &  Eng.  B. 
Cas.  577 ;  Stone  v.  Illinois  Cent.  B.  Co.,  116  U.  S.  347,  23 
Am.  &  Eng.  B.  Cas.  597 ;  Stone  v.  New  Orleans  &  N.  C.  B. 
Co.,  116  U.  S.  356,  23  Am.  &  Eng.  B.  Cas.  606),  a  majority  of 
the  Supreme  Court  of  the  United  States  decided  that  a  grant 
to  a  railroad  company  in  its  charter  of  the  right  to  fix  and 
regulate  the  tolls  and  charges,  substantially  such  as  are  con- 
tained in  the  charters  of  the  defendants  in  the  present  cases, 
does  not  deprive  a  state  of  its  power  to  regulate  rates.  The 
court  says :  '^  It  is  now  settled  in  this  court  that  a  state  has 
power  to  limit  the  amount  of  charges  by  railroad  companies 
for  the  transportation  of  persons  and  property  within  it  own 
jurisdiction,  unless  restrained  by  some  contract  in  the 
charter,  or  unless  what  is  done  amounts  to  a  regulation  of 
foreign  or  interstate  commerce.**  The  court  held  that  a  gen- 
eral power  given  to  the  corporatioii  to  establish  rates  is  not 
such  a  contract  as  restrained  the  legislature  from  establishing 
what  it  deemed  reasonable  rates.  See  Bailroad  Co.  v.  Miller, 
132  n.  S.  76.  It  was  also  said  that,  "  under  protonce  of  regu- 
lating fares  and  freight,  the  state  cannot  require  a  railroad 
corporation  to  carry  persons  and  property  without  reward ; 
neither  can  it  do  that  which  in  the  law  amounts  to  a  taking  of 
private  property  for  public  use  without  just  compensation,  or 
without  due  process  of  law."  See  Banlung  Co.  v.  Smith,  128 
U.  S.  174,  35  Am.  &  Eng.  R  Cas.  511;  Dow  v.  Beidelman, 
125  U.  S.  680,  34  Am.  &  Eng.  B.  Cas.  322 ;  Buggies  v.  People 
ol  Illinois,  108  U.  S.  526,  11  Am.  &  Eng.  B.  Cas.  49. 

In  barker  v.  Bailroad  Co.,  109  Mass.  506,  the  authority  oi 
the  legislature  of  this  commonwealth  was  maintained  to  fix 
the  rate  of  toll  to  be  paid  by  a  street-railway  company  to  the 
£ast  Boston  Ferry  Company  for  the  carnsjge  of  passengers 
iu  cars  over  the  ferry.    There  was  a  provision  in  the  charter 
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of  the  ferry  company  that  the  company  be  allowed  to  collect 
and  receive  sncn  tolls  as  the  mayor  and  aldermen  of  Boa- 
ton  should  determine,  provided  that  "  the  rates  of  ferriage 
shall  never  be  reduced  so  much  as  to  reduce  the  yearly  divi- 
dends of  said  company  to  an  amount  less  than  eight  per 
cent  on  the  amount  of  the  capital  stock  actually  invested.*^ 
The  decision  is  put  upon  the  ground  that  the  statute  fixing 
the  rates  is  an  amendment  of  the  charter.  The  court  say : 
'*  The  power  of  regulating  tolls  upon  ferries,  barges,  and  turn- 
pikes nas  been  constantly  exercised  by  the  legislature.  The 
great  object  of  such  corporations  is  the  accommodation  of  pub- 
Uc  travel ;  and  most,  if  not  all,  of  the  charters  creating  them 
contain  provisions  for  the  regulation  of  the  tolls  they  are  en- 
titled to  charge  the  public.  The  charter  of  the  East  Boston 
Ferry  Company  contains  such  provisions.  The  legislation  in 
question  is  not  upon  a  subject  foreign  to  the  provisions  of 
the  charter  or  the  subject  of  the  grant.  It  is  strictly  in  alter- 
ation or  amendment  of  such  provisions,  and  it  is  designed 
to  promote  the  chief  object  of  the  grant.'*  It  appears  from 
the  original  papers  in  this  case  that  the  mayor  and  aldermen 
of  Boston  had  fixed  rates  of  toll  over  the  ferry  for  foot  pas- 
sengers and  for  vehicles,  but  none  expressly  for  horse  cars, 
and  that  the  rates  fixed  for  foot  passengers  were  twice  or 
three  times  as  much  as  those  fixed  m  the  statute  for  passen- 
gers in  the  horse  cars.  It  also  appeared  that  the  established 
rates  of  toll  were  not  sufficient  to  enable  the  company  to  pay 
*'  any  dividends  on  the  capital  stock  actually  invested."  The 
court  did  not,  however,  expressly  consider  whether  the  pro- 
vision of  the  charter  that  the  tolls  snould  not  be  reduced 
*'  to  an  amount  less  than  eight  per  cent  on  the  amount  of  cap- 
ital stock  actually  invested  "  constituted  ^  contract  which 
could  not  be  avoided  except  by  a  repeal  of  the  charter.  The 
statute  there  considered  affected  only  the  rates  of  toll  for 
passengers  in  horse  cars,  leaving  untouched  all  other  rates. 
See  Boxbury  v.  Bailroad  Co.,  6  Cash.  424 ;  Massachusetts 
General  Hospital  v.  State  Mut.  life  Assur.  Co.,  4  Gray,  227  ; 
Fitchburg  Bailroad  Co.  v.  Grand  Junction  Bailroad  Co.,  4 
Allen,  198 ;  Com.  v.  Eastern  Bailroad  Co.,  103  Mass.  254 ; 
Mayor,  etc.,  of  Worcester  v.  Norwich  &  W.  B.  Co.,  109  Mass. 
103 ;  In  re  Mayor,  eta,  of  City  of  Northampton  (Mass.),  33 
N.  E.Eep.  568. 

It  is  conceded  in  the  present  cases,  as  we  understand,  that 
the  legislature  of  a  state,  unless  prevented  by  some  con- 
tracty  can  constitutionally  establish  reasonable  rates  of  fare 
for  railroad  companies  within  the  state,  and  we  regard  it  as 
settled  that  the  legislature  of  a  state  having  a  constitution  like 
that  of  Massachusetts  can  establish  rates  of  fare  for  the 
transportation  within  the  state  of  passengers  and  merchan- 
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dise  by  railroad  companies  which  are  common  carriers,  ud^ 
less  the  state  is  prevented  by  some  contract  with  the  railroad 
company  ;  but  it  is  not,  however,  yet  settled  what  the  limita- 
tions of  this  power  are — whether  it  is  limited  to  such  rates  as 
a  court  may  deem  reasonable,  or  only  to  such  rates  as  shall 
not  operate  to  deprive  the  railroad  companies  of  their  prop- 
erty without  just  compensation,  or  without  due  process  of 
law.  It  becomes,  however,  unnecessary  at  the  present  time 
to  determine  the  limitations  of  this  power,  because  it  has  not 
been  contended  in  the  present  cases  that  the  rates  established 
by  the  statute  are  unreasonable.  The  legislature,  if  it  sees 
fit,  may  establish  rates  for  each  railroad  separately,  and,  as 
different  railroads  may  reasonably  require  different  rates,  we 
see  no  objection  to  the  statute  on  the  ground  that  certain 
railroads  may  be  exempted  or  excluded  from  its  provisions. 
The  subject  is  one  upon  which  le^lation  need  not  be  uni- 
form, and  the  statute  cannot  be  avoided  by  one  railroad  com- 
pany because  it  is  not  applied  to  another.  In  re  Mayor,  etc., 
of  City  of  Northampton,  tibi  supra.  We  think  that  the  inten- 
tion of  the  statute  is  that  it  shall  apply  to  every  railroad  corpo- 
ration operating  a  railroad  for  the  common  carriage  of  passen- 
gers within  the  commonwealth,  unless  the  board  of  railroad 
commissioners  shall  determine  on  petition,  after  due  hearing, 
that  there  is  something  exceptional  in  the  financial  condition 
of  a  particular  railroad,  or  in  the  character  of  the  service  it 
renders  to  the  public,  which  reasonably  requires  that  railroad 
to  be  exempted  or  excluded  from  the  provisions  of  the  stat- 
ute, leaving  such  a  railroad  to  be  specially  dealt  with  by  the 
legislature,  if  it  should  deem  it  necessary.  We  are  not  satis- 
fied that  the  statute  is  unconstitutional  on  the  ground  that 
it  contains  a  delegation  of  legislative  power  to  the  board  of 
railroad  commissioners. 

The  most  formidable  objections  are  that  the  statute  author- 
izes one  railroad  to  determine  the  conditions  on  which  an- 
other railroad  must  carry  passengers,  and  one  compels  one 
Anthorisinff  railroad  to  carry  passengers  on  the  credit  of  an- 
one  companj  other.  We  havc  been  referred  to  no  judicial  de- 
to  imiHMe  eon-  cisiou  where  any  such  legislation  has  been  consid- 
diuottsnpoB      ered.     The  law  governing  the   taking  of  private 

Jiroperty  for  public  uses  affords  some  analogies 
ink  are  applicable  to  the  present  cases.  The  de- 
cisions of  this  court  perhaps  go  as  far  as  any  in  permitting  an 
entry  upon  land  and  an  occupation  of  it  for  the  purpose  of  tak- 
ing it  for  public  uses  before  reasonable  compensation  has 
been  actually  made,  and  in  not  requiring  that  an  adequate 
fund  for  compensation  be  set  apart  before  the  entry  and  occu- 
pation.    Still  there  must  be  an  adequate  provision  for  com- 


VOL,  66]       REGULATION  OF  PAS8GNOEB  TRAFFIC.  69 

pensatioiiy  and  a  provision  that  the  land  should  be  paid  for 
oat  oi  the  eatnings  of  a  railroad  which  was  owned  by  the 
commonwealth  was  held  not  to  be  adequate,  although  it  was 
prooable  that  such  earnings  would  be  sufficient.  Connecticut 
itiver  Bailroad  Co.  v.  County  Com'rs,  127  Mass.  60.  But  in 
the  case  of  land,  if  the  landowner  takes  proper  measures  to 
have  the  compensation  determined,  and  it  is  not  ultimately 
paid,  a  court  of  equity  would  enjoin  the  company  taking  it 
from  the  further  use  of  the  land,  and  the  owner  could  retake 
the  land,  or  enforce  his  lien  upon  it.  "  The  power  to  take 
and  the  obligation  to  indemnify  for  the  taking  are  inseparable." 
Brickett  v.  Aqueduct  Co.,  142  Mass.  394;  Drury  v.  Ilailroad 
Co.,  127  Mass.  571 ;  Cushman  v.  Smith,  34  Me.  247 ;  Biche  v. 
Water  Co.,  75  Me.  91.  The  statute  authorizing  the  taking 
must  contain  some  provision  for  obtaining  adequate  indem- 
nity. It  is  not  enough  to  leave  the  owner  to  his  action  at  law 
for  damagea  "  The  duty  of  paying  an  adequate  compensa- 
tion for  private  property  taken  is  inseparable  from  the  exer- 
cise of  tne  right  of  eminent  domain.  The  act  granting  the 
power  must  provide  for  compensation,  and  a  ready  means  of 
ascertaining  the  amount.  Payment  need  not  precede  the  seiz- 
ure, but  the  means  for  securing  indemnity  must  be  such  that 
the  owner  will  be  put  to  no  risk  or  unreasonable  delay." 
Haverhill  Bridge  Proprietors  u  County  Com'rs,  103  Mass.  120 ; 
Thacher  v.  Bridge  Co.,  18  Pick.  501. 

If  this  is  true  when  the  property  taken  is  land,  much  more 
is  it  true  when  the  property  taken  is  consumed  in  the  use,  so 
that,  if  compensation  is  not  ultimately  paid,  the  owner  has  no 
remedy  by  taking  back  the  property.  When  property  is  taken 
for  a  public  use,  and  is  consumed  in  the  use,  the  provision 
for  adequate  compensation  certainly  ought  to  be  more  than  a 
mere  right  of  action  against  a  private  person  or  corporation 
with  the  risk  of  never  obtaining  satisfaction ;  and  the  com- 

gsnsation,  when  it  is  made,  must  be  made  in  money.  Com.  t;. 
eters,  2  Mass.  125 ;  State  v.  Beackmo,  8  Blackf.  246  ;  Butler 
v.  Commissioners,  39  N.  J.  Law,  665 ;  Vanhome  v.  Dorrance, 
2  Dall.  304 ;  Cooley,  Const.  Lim.  (6th  ed.),  pp.  691,  694 ;  Lewis, 
Em.  Dom.  §  460.  Under  the  statute  of  this  commonwealth 
the  compensation  assessed  for  the  taking  of  land  by  a  railroad 
ultimately  assumes  the  form  of  a  judgment  at  law  which  must 
be  satined  in  money,  and  it  is  provided  that  a  "  warrant  of  dis- 
tress or  execution  may  issue  to  compel  the  payment  thereof 
with  costs  and  interest,  and  all  its  right  and  authority  to  enter 
upon  and  use  the  land  or  property,  except  for  making  surveys, 
^all  be  suspended  until  such  warrant  or  execution  is  satis- 
fied." Pub.  St.  c.  112,  §  101.  At  common  law  a  common 
carrier  of  passengers  could  demand  prepayment  of  the  fare 


70  ATTORNEY-GENERAL  V,  BOSTON  &  ALBANY  R.  00.  [VOL.  56 

before  he  could  be  compelled  to  receive  and  transport  passen- 
gers. The  fare  demanded  must  be  reasonable,  and  when  it  i» 
established  by  statute  this  is  a  legislative  determination  of 
what  is  reasonable.  A  carrier  can  have  no  lien  on  the  passen- 
ger to  secure  the  pavment  of  the  fare,  and  must  of  necessity 
collect  the  fare  in  advance,  or  trust  to  the  credit  of  the  pas- 
senger, or  of  some  other  person.  See  Railroad  Co.  v.  Gage, 
12  Gray,  393 ;  McDuffee  v.  Railroad  Co.,  62  N.  H.  430 ;  Spof- 
ford  V.  Railroad  Co.,  128  Mass.  326. 

Although,  by  reason  of  the  public  nature  of  the  employ- 
ment, the  legislature  can  establish  the  rates  of  fare  to  be  de- 
manded by  common  carriers  of  passengers,  we  do  not  see  that 
the^  can  be  compelled  ultimately  to  take  in  payment  anything 
which  any  other  person  could  not  be  compelled  to  take  in 
pavment  of  a  service  rendered  or  in  discharge  of  a  debt  If 
a  debt  had  been  once  incurred  it  could  not  be  discharged  ex- 
cept by  a  payment  in  money,  or  by  the  satisfaction  of  an  exe- 
cution by  a  levy  upon  tangible  property.  Although  there  may 
be  little  or  no  practical  difficulty  between  solvent  railroads  if 
they  choose  to  obey  the  statute,  yet  in  theory  each  ticket  or 
part  of  a  ticket  surrendered  bv  a  passenger  for  transportation 
represents  a  separate  cause  of  action  against  the  railroad  issu- 
ing ii  There  is  no  fund  provided  for  the  redemption  of  the 
ticket,  and  no  tangible  property  on  which  there  is  a  lien. 
The  statute  puts  no  limit  upon  the  number  of  mileage  tickets 
which  any  railroad  may  issue,  or  upon  the  time  within  which 
they  must  be  used.  It  does  not  prohibit  a  railroad  from  sell- 
ing them  for  less  than  $20  each,  although  it  must  redeem 
them  at  that  price.  It  is  possible  that  a  railroad  in  need  of 
money  might  resort  to  enormous  sales  of  such  tickets  as  a 
mode  of  raising  money,  and  that  these  tickets  might  remain 
outstanding,  to  be  used  on  other  roads  indefinitely,  and  that 
many  of  them  might  be  presented  for  redemption  at  some  re* 
mote  time  in  the  future,  when  the  railroad  company  issuing 
them  might  be  unable  to  redeem  them.  If  it  be  assumed  that 
under  the  power  to  regulate  the  fares  of  common  carriers  of 
passengers  the  legislature  can  require  the  passengers  to  be 
carried  before  the  tares  have  been  actually  paid  in  money,  the 
security  for  the  ultimate  payment  of  the  fares  in  money  ought, 
we  think,  to  be  as  certain  as  that  required  when  private  prop- 
erty is  taken  for  public  uses,  and  we  are  of  opinion  that  this 
statute  does  not  provide  adequate  security. 

The  objection  that  the  statute  authorizes  one  railroad  to 
make  conditions  concerning  the  transportation  of  passengers 
which  must  be  performed  by  other  railroads  also  seems  to  us 
valid.  The  objection  is  not  that  the  legislature  has  itself  at- 
tempted to  declare  the  rights  of  passengers  who  have  pur- 
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chased  mileage  tickets.  The  legislature,  by  this  statute,  has 
not  determined  the  conditions  which  shall  be  incident  to  the 
carriage  of  passengers  under  these  tickets ;  nor  has  it  left 
them  to  be  determined  by  the  railroad  company  transporting 
the  passengers.  One  railroad  is,  in  effect,  authorized  to  make 
a  contract  for  another ;  but  the  railroads  are  not,  in  fact,  the 
agents  of  each  other  in  issuing  these  tickets.  It  has  been 
often  said  that  the  legislature  cannot  make  a  contract  between 
two  or  more  persons  which  they  do  not  choose  to  make,  al- 
though it  may  sometimes  impose  duties  which  can  be  enforced 
as  if  they  arose  from  contract.  Without  denying  the  power 
of  the  legislature  to  determine  the  form  of  the  contracts  which 
common  carriers  of  persons  or  merchandise  must  make  con- 
cerning transportation,  and  without  considering  the  authority 
of  the  legislature  to  delegate  this  power  to  a  board  of  public 
officers,  we  are  of  opinion  that  this  power  cannot  be  delegated 
to  private  persons  or  corporations. 

It  is  not  necessary  or  practicable  to  attempt  in  these  cases 
to  determine  just  how  far  the  legislature  may  go  by  way  of 
regulating  the  business  of  railroad  companies  within  the  com- 
monwealth, nor  just  where  the  limits  of  its  power  end,  nor 
whether  certain  provisions  of  the  statute,  if  taken  alone,  would 
be  valid.  The  statute  must  be  considered  as  a  whole.  The 
statute  requires  a  railroad  company  to  transport  passengers, 
and  to  receive  therefor  tickets  or  coupons  which  merely  give 
separate  causes  of  action  against  another  railroad  company, 
and  no  security  is  provided  that  these  tickets  or  coupons  will 
be  redeemed  in  money  by  the  railroad  company  issumg  them 
when  presented  for  redemption,  and  they  may  be  used  for 
transportation  long  after  they  are  issued.  The  company  issu- 
ing tickets  may  impose  upon  other  railroads  duties  and  re- 
sponsibilities m  the  carriage  of  passengers  different  from 
those  it  assumes  toward  passengers  who  purchase  tickets  of 
itself,  and  the  tickets  may  be  used  indiscriminately  upon  all 
railroads  within  the  commonwealth  not  excluded  or  exempted 
from  the  provisions  of  the  statute,  and  are  not  confined  to 
railroad  companies  engaged  in  transporting  passengers  in  con- 
nection with  the  company  issuing  tne  tickets.  The  railroad 
commissioners  may  exercise  their  power  of  excluding  a  rail- 
road company  from  the  provisions  of  the  statute  in  season  to 
prevent  loss  from  a  failure  of  the  company  to  redeem  the 
tickets  issued,  or  they  may  not  The  rights  of  railroad  com- 
panies ultimately  to  receive  in  mone^  the  fares  of  passengers 
ought  not  to  depend  upon  the  discretion  of  the  railroad  com- 
missioners, and,  if  the  statute  would  be  invalid  but  for  this 
discretion,  this  provision  would  not  make  it  valid. 


^1 
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Lathbop  and  Barker,  JJ.,  agree  that  the  informations  are 
rightfully  brought  by  the  attorn  e^f-general,  and  that  the  court 
has  jurisdiction^  and  are  of  opinion  that  the  necessary  effect 
of  the  statute  is  to  apply  and  appropriate  individual  property 
to  the  public  use,  without  the  owner's  consent,  and  without 
legal  provision  for  a  reasonable  compensation  therefor;  and 
for  this  reason  they  agree  that  the  statute  is  void,  without  ex- 
pressing an  opinion  upon  the  other  matters  discussed  in  this 
opinion.  A  majority  of  the  court  are  of  opinion  that  the 
petitions  should  be  dismissed. 

Knowlton,  J.  (dissenting), — I  concur  in  everything  contained 
in  the  opinion  of  the  chief  justice,  except  the  discussion  of 
the  two  points  on  which  the  decision  is  made  to  turn,  but  I 
do  not  agree  with  him  in  that,  and  I  do  not  think  the  statute 
unconstitutional.  In  the  opinion  the  (question  whether  the 
statute  is  void  as  impairing  the  obligation  of  contracts  con- 
tained in  the  several  charters  under  which  the  railroads  were 
organized  was  somewhat  considered,  but  not  decided.  In  the 
view  which  I  take  of  other  parts  of  the  case,  it  becomes  nec- 
essary to  consider  this  question  further.  I  need  not  go  over 
the  ground  traversed  by  the  chief  justice.  It  is  obvious  that 
the  object  of  the  Statutes  of  1831,  c.  81  (Bev.  St.  c.  44,  §  23), 
was  to  prevent  charters  afterward  granted  by  the  legislature 
from  being  held  to  be  contracts  ;  and  all  subsequent  charters 
must  be  deemed  to  have  been  granted  subject  to  that  general 
law,  except  in  cases  where  the  legislature  saw  fit  plainly  to 
abrogate  ii  If  a  charter  was  afterward  granted  which  ex- 
pressly professes  to  bind  the  commonwealth  by  a  contract, 
doubtless  the  commonwealth  is  bound ;  but  in  interpreting 
8ubse<]^uent  charters  this  general  law  must  be  given  effect  so 
far  as  it  can  be  without  coming  in  direct  conflict  with  express 
contracts,  plainly  intended  as  such  by  the  legislature. 

If  we  assume  that  in  some  of  the  charters  of  railroad  cor- 
porations  now  included  in  the  Old  Colony  Bailroad  Company 
there  was  an  express  contract  that  the  legislature  should  not 
reduce  the  fares  and  charges  so  as  to  leave  an  income  of  less 
than  10  per  cent  on  the  cost  of  the  railroad,  and  that  the 
general  law  above  cited  does  not  apply  to  these  contracts  so 
far  as  they  have  been  executed  on  either  side,  it  must  still  be 
held  that  the  legislature  could  at  any  time  amend  or  repeal 
these  provisions  of  the  charters  so  as  to  prevent  future  action 
on  the  faith  of  them,  leaving  them  in  effect  only  so  far  as 
rights  had  accrued  by  the  execution  of  them.  It  would  be 
very  unreasonable  to  hold  that  by  such  a  provision  the  legis- 
lature was  bound  for  all  time  to  allow  rates  and  charges 
which  would  produce  an  income  of  10  per  cent  not  only  on 
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the  cost  of  the  railroad  as  first  built  and  completed  under 
the  charter,  but  also  on  every  extension,  enlargement,  or  im- 
proYement  of  it  after  it  had  been  completed  according  to  the 
original  plan.  By  the  Statutes  of  1870  (chapter  325,  g  1),  re- 
enacted  m  the  Statutes  of  1874  (chapter  372,  §§  4,  174),  which 
last  sections  are  still  in  force,  the  legislature  terminated  the 
right  of  these  railroad  corporations  to  go  on  expending  money 
and  increasing  the  cost  of  their  railroads  under  a  contract 
which  permitted  theln,  without  the  possibility  of  legislative 
interference,  to  charge  fares  which  would  give  them  an  in- 
come of  10  per  cent  on  the  cost  of  the  road,  if  such  a  right 
had  previously  existed.  As  I  understand,  the  report,  the  Old 
Colony  Bailroad  Company  did  not  contend  at  the  hearing 
that  the  statute  under  consideration  would  reduce  its  income 
below  10  per  cent  on  the  cost  of  the  road  at  the  time  its  right 
to  build  a  road  or  to  increase  the  cost  of  it  under  the  pro- 
visions of  the  original  charters  was  terminated  by  the  Stat- 
utes of  1870.  Moreover,  I  am  of  opinion  that  the  Old 
Colony  Bailroad  Company,  by  accepting  the  benefit  of  legis- 
lation, subject  to  general  laws  which  gave  the  legislature  the 
tight  to  revise  its  fares,  rates,  and  charges,  has  lost  the  ri^ht, 
if  it  ever  had  it,  to  interpose  the  provisions  of  the  original 
charters  against  a  statute  which  assumes  in  a  reasonable  way 
to  regulate  or  reduce  its  fares.  In  the  suit  against  the  Bos- 
ton &  Albany  Bailroad  Company  nothing  appears  in  the  rec- 
ord which  opens  this  defence,  or  requires  considerations  of 
the  numerous  statutes  under  which  the  corporation  is  acting. 
I  am  therefore  of  opinion  that  the  petitions  should  not  be  dis- 
missed on  the  ground  that  the  statute  impairs  the  obligation 
of  contracts  securing  to  the  respondent  immunity  from  reduc- 
tion of  fares. 

The  only  grounds  on  which  the  statute  is  held  unconstitu- 
tional by  the  majority  of  the  court  are  :  First,  that  it  seeks  to 
compel  the  transportation  of  passengers  by  one  railroad  on 
the  credit  of  anotiier,  to  which  the  money  for  payment  of  the 
fare  has  been  advanced  by  the  purchaser  of  a  mileage  ticket ; 
and,  secondly,  that  a  mileage  ticket  is  to  be  "  accepted  and 
received  for  fare  and  passage  "  upon  other  railroads  **  under 
like  conditions  as  upon  the  line  or  lines  of  the  corporation 
issuing  such  ticket.'*  The  property  of '  railroad  corporations 
IB  devoted  to  a  public  use.  The  truth  of  this  proposition  is 
nowhere  questioned.  Such  corporations  may  exercise  the 
right  of  eminent  domain  by  taking  lands  for  their  roads 
i^ainst  the  will  of  the  owners.  The  business  of  providing 
highways  and  arranging  conveniences  to  enable  people  easily 
to  pass  from  place  to  place  is  a  part  of  the  public  business 
which  may  be  done  by  the  state.     If  the  state  grants  fran- 
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chises  and  delegates  the  transaction  of  this  business  to  cor 
porations,  it  retains  the  right  to  regulate  the  business  for  the^ 
public  good  in  any  reasonable  way.     It  may  do  this  in  the 
exercise  of  the  police  power,  which  is  a  power  inherent  in 
every  well-ordered  system  of  government 

It  is  the  power  which  is  granted  in  terms  to  our  legislature 
b^  article  4^  0.1,  oi  the  constitution  of  Massachusetts,  which 
gives  the  general  court  full  power  and  authority  "  from  time 
to  time  to  make,  ordain  and  establish  all  manner  of  whole- 
some and  reasonable  orders,  laws,  statutes,  ordinances,  direc- 
tions and  instructions,  either  with  penalties  or  without,  so  as 
the  same  be  not  repugnant  or  contrary  to  this  constitution, 
as  they  shall  judge  to  be  for  the  good  and  welfare  of  this  com- 
monwealth, and  lor  the  government  and  order  thereof  and 
the  subjects  of  the  same,  and  for  the  necessary  support  and 
defence  of  the  government  thereof,"  etc.  Moreover,  most  of 
the  charters  of  railroad  corporations  have  been  granted  and 
accepted  subject  to  a  reserved  right  in  the  legislature  to  alter 
or  repeal  them.  It  is  settled  that  this  right  to  regulate  the 
business  of  railroad  corporations  extends  so  far  as  to  author- 
ize the  legislature  to  fix  the  rates  and  charges  for  the  trans- 
Eortation  of  passengers  and  freight.  The  principle  is  estab- 
shed  by  decisions,  not  only  of  this  court,  and  of  the  Supreme 
Court  of  the  United  States,  but  of  courts  in  most  of  the  other 
states.  Parker  v,  Bailroad  Co.,  109  Mass.  506 ;  Chicago,  etc., 
Ry.  Co.  V.  Iowa,  94  U.  S.  155 ;  Peik  v,  Kailway  Co.,  Jd.  164  ; 
Munn  V.  Illinois,  Id.  113 ;  Buggies  t;.  People  of  Illinois,  108 
U.  S.  526,  11  Am.  &  Eng.  R.  Gas.  49 ;  Railway  Co.  v.  Well- 
man,  143  U.  S.  339,  49  Am.  &  Eng.  R  Cas.  1 ;  Budd  t;.  New 
York,  143  U.  S.  517,  36  Am.  &  Eng.  Corp.  Cas.  31 ;  People 
V.  Boston  A  A.  R.  Co.,  70  N.  T.  569 ;  People  v.  Budd,  117 
N.  T.  1 ;  Chesapeake  &  P.  Tel.  Co.  v.  Baltimore  &  O.  Tel. 
Co.,  66  Md.  399-414 ;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Cincin- 
nati, S.  &  C.  By.  Co.,  30  Ohio  St.  604 ;  Hockett  v.  State,  105 
Ind.  250-258,  11  Am.  &  Eng.  Corp.  Cas.  577 ;  Telephone  Co. 
V.  Bradbury,  106  Ind.  1 ;  Central  Union  Tel.  Co.  v.  State,  118 
Ind.  194-207,  25  Am.  &  Eng.  Corp.  Cas.  481 ;  Baker  v.  State, 
54  Wis.  368-373  ;  Nash  v.  Page,  80  Ky.  539-545  ;  Mayor,  etc., 
of  Mobile  v.  Tuille,  3  Ala.  140 ;  Stone  v.  Railroad  Co.,  62 
Miss.  607-639. 

A  minority  of  the  justices  of  the  Supreme  Court  of  the 
United  States  dissent  from  decisions  of  the  majority  extend- 
ing the  doctrine  to  the  regulation  of  charges  for  the  use  of 
grain  elevators  (Munn  v.  Illinois,  94  U.  S.  113 ;  Budd  v.  New 
York,  143  U.  S.  517-540,  36  Am.  &  Eng.  Corp.  Cas.  31),  mak- 
ing a  distinction  between  what  they  consider  a  public  use  of 
property  and  a  public  interest  in  the  use  of  property.     But 
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they  agree  with  the  majority  that  railroad  corporations  are 
subject  to  regulation.  Mr.  Justice  Field,  one  of  this  minority, 
in  giving  the  opinion  of  the  court  in  Banking  Co.  v.  Smith,. 
128  U.  S.  174-179,  35  Am.  &  Eng.  R  Cas.  511,  says :  "  The 
incorporation  of  the  company,  by  which  numerous  parties 
are  permitted  to  act  as  a  single  body  for  the  purposes  of  its 
creation,  or,  as  Chief  Justice  Mabshall  expresses  it,  *  by  which 
the  character  and  properties  of  individuali^ '  are  bestowed 
^  on  a  collective  and  changing  body  of  men '  (Bank  v.  Billings, 
4  Pet  514-562),  the  ^ant  to  it  of  special  privileges  to  carry 
out  the  object  of  its  incorpoication,  parti<;ularly  the  authority 
to  exercise  the  state's  right  of  eminent  domain,  that  it  may 
appropriate  needed  property, — a  right  which  can  be  exercised 
only  for  public  purposes, — and  the  obligation  assumed  by 
the  acceptance  of  its  charter  to  transport  all  persons  and 
merchandise  upon  like  conditions  and  upon  reasonable  rates, 
affected  the  property  and  employment  with  a  public .  use  ;. 
and  where  property  is  thus  affected,  the  business  in  which  it 
is  used  to  subject  to  legislative  control.  So  long  as  the  use 
is  continuous,  the  power  to  regulate  remains,  and  the  regula* 
tion  may  extend  not  merely  to  provisions  for  the  security  of 
passengers  and  freight  and  against  accidents,  and  for  the  con- 
venience of  the  public,  but  also  to  prevent  extortion  by  un- 
reasonable charges,  and  favoritism  by  unjust  discrimination. 
This  is  not  a  new  doctrine,  but  old  doctrine,  always  asserted 
whenever  property  or  business  is  by  reason  of  special  privi- 
leges received  from  the  government  the  better  to  secure  the 
purposes  to  which  the  propertv  is  dedicated  or  devoted, 
affected  with  a  public  use."  In  Sudd  v.  New  York,  143  U.  S. 
517-549,  36  Am.  &  Eng.  Corp.  Cas.  31,  Justice  Brewer,  an- 
other of  this  minority,  says  :  '^  The  use  is  public,  because  the 
public  may  create  it,  and  the  individual  creating  it  is  doing 
thereby,  pro  tarUo^  the  work  of  the  state.  The  creation  of  aU 
highways  is  a  public  duty.  Bailroads  are  highways.  The 
state  may  build  them.  If  an  individual  does  that  work,  he  is,. 
pro  tarUOy  doing  the  work  of  the  state.  He  devotes  his  prop- 
erty to  a  public  use.  It  does  not  lose  the  right  to  fix  the 
price  because  an  individual  voluntarily  undertakes  to  do  the 
work."  This  is  equivalent  to  saying — what  is  undoubtedly 
the  law — that  it  does  not  lose  tne  right  to  make  any  rea- 
sonabla  regulation  for  the  benefit  of  the  public  in  regard  to 
the  transaction  of  any  or  of  all  the  railroad  business  in  the 
state. 

The  l^islature's  determination  of  what  is  reasonable  is 
also  conclusive,  subject  only  to  the  limitations  that  its  enact- 
ment  shall  not  conflict  with  any  expressed  or  impliedprovi- 
sions  of  the  constitution,  either  of  tne  state  or  of  the  United 
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-States.  I  am  not  aware  of  anything  in  either  constitution 
which  forbids  the  state  in  regulating  the  public  business  of 
transporting  passengers  within  its  borders,  when  the  business 
is  carried  on  by  its  own  creatures,  whose  financial  ability  it 
is  supposed  to  know,  from  requiring  these  corporations  to 
issue  tickets  which,  when  paid  for,  shall  be  received  for  trans- 
portation on  a  line  of  railroad  other  than  that  issuing  it,  and 
which  shall  entitle  the  carrying  railroad  to  receive  its  pay 
from  the  railroad  which  issued  and  sold  the  ticket  It  seems 
to  me  plain  that  this  is  not  within  the  express  provision  of 
our  state  constitution,  which  forbids  the  taking  of  private 
property  without  compensation,  or  for  other  than  a  public 
use.  I  think  it  is  not  a  taking  of  property  without  due  pro- 
cess of  law,  within  the  meaning  of  that  language  in  the  con- 
stitution of  the  United  States,  nor  an  interference  with  the 
right  of  "  of  acquiring,  possessing,  and  protecting  property  " 
which  is  secured  by  the  declaration  of  rights  in  the  constitu- 
tion of  Massachusetts.  It  is  merely  a  regulation  of  public 
business  which  the  legislature  has  a  right  to  regulate.  Its 
apparent  ob^'ect  is  to  promote  the  convenience  of  persons 
having  occasion  to  travel  on  different  railroads,  and  to  reduce 
for  them  the  cost  of  transportation. 

The  risk  of  pecuniary  loss  to  a  corporation  from  carrying  a 
passenger  on  the  credit  of  another  corporation  to  which  uie 
money  nas  been  advanced  for  carriage,  instead  of  having  pay- 
ment at  the  time,  is  almost  infinitesimal.  In  the  first  place, 
all  railroad  corporations  are  required  to  make  annual  reports 
to  the  commonwealth  (Pub.  St.  c.  112,  §  81),  and  the  legisla- 
ture  is  presumed  to  know  that  all,  or  nearly  all,  of  them  are 
of  ample  financial  ability,  and  that  their  obligation  to  pay  a 
small  debt  is  as  good  as  that  of  any  city  or  town  in  the  state  ; 
secondly,  if  there  are  any  now,  or  if  hereafter  there  should  be 
any  which  are  not  financially  sound,  it  would  be  the  duty  of 
the  railroad  commissioners,  on  application,  to  relieve  all  other 
corporations  from  the  obligation  to  take  their  tickets.  In  the 
natural  course  of  business  there  would  be  frequent  settlements 
of  accounts  between  the  different  railroads,  as  there  are  now, 
and  the  most  that  any  railroad  could  owe  another  under  this 
statute  would  be  the  difference  between  the  cost  of  the  other's 
mileage  tickets  held  by  itself  and  the  cost  of  its  own  tickets 
held  by  the  other,  which  would  ordinarily  be  but  a  trifling 
sum.  It  would  be  impossible  for  any  railroad  to  harm  its 
neighbors  by  issuing  and  selling  a  large  number  of  mileage 
tickets  in  the  anticipation  of  becoming  insolvent ;  for,  if  it  were 
possible  to  sell  them,  the  railroad  commissioners,  at  anytime, 
on  application,  would  exclude  it  from  the  provision  of  the  act, 
.and  other  railroads  could  not  afterward  be  required  to  ac- 
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cept  its  mileage  tickets ;  and  the  loss,  if  any,  ^ould  fall  on 
the  purchasers  of  the  tickets,  whose  contracts  would  be  with 
it  alone.  The  risk  of  loss  from  inability  of  one  railroad  to 
collect  of  another  under  mileage  tickets  taken  from  passen- 
gers seems  to  me  too  small  to  be  seriously  considered,  and  I 
regard  the  objections  to  the  statute  in  this  particular  as  theo- 
retical and  speculative,  rather  than  substantial  or  practical. 
It  is  a  matter  of  common  knowledge  that  every  railroad  does 
business  on  the  credit  of  other  railroads  to  a  much  larger 
amount  than  would  ever  be  done  under  a  statute  of  this  kind. 
But,  suppose  there  is  a  possibility  of  trifling  loss  in  a  case 
which  might  arise  under  the  statute,  that  does  not  render  the 
statute  unconstitutional.  The  question  is  rather  whether 
there  is  a  probability  of  losses  so  large  as  to  make  such  a  re- 
quirement plainly  unjust  and  unreasonable  as  an  interference 
with  "  the  right  of  acquiring,  possessing,  and  protecting  prop- 
erty." I  think  nobody  can  contend  that  there  is  such  a  proba- 
bihty.  Moreover,  the  very  idea  of  the  exercise  of  the  police 
power  necessarily  implies  a  greater  or  less  interference  with 
the  acquisition,  use,  and  enjoyment  of  property.  Sawyer  v. 
Davis,  136  Mass.  239 ;  Miller  v.  Horton,  152  Mass.  640.  Everjr 
statute  affecting  property,  enacted  in  the  exercise  of  this 
^  power,  illustrates  the  proposition.  The  reduction  by  the  leg- 
*  islature  of  fares  upon  railroads  is  an  illustration  which,  in  my 
opinion,  touches  much  more  closely  the  acquisition,  posses- 
sion, and  protection  of  property  than  does  a  requirement  that 
railroads  shall  trust  each  other  during  short  intervals  for  the 
payment  of  fares  for  which  interchangeable  tickets  have  been 
taken. 

In  determining  whether  the  statute  is  so  unreasonable  as  to 
be  against  common  right,  real  conditions  and  probable  re- 
sults, and  not  remote  possibilities,  are  to  be  considered.  It 
will  hardly  be  contended  that  every  statute  enacted  for  the 
regulation  of  the  railroad  business  of  the  commonwealth 
which  contemplates  the  giving  of  a  short  credit  by  one  rail- 
road company  to  another  in  the  convenient  transaction  of 
their  business  is,  for  that  reason,  unconstitutional.  There  are 
many  general  and  special  laws  which  require  railroads  to  ren- 
der services,  to  furnish  station  accommodations,  and  permit 
the  use  of  tracks  and  the  like  to  another  corporation  for  a  rea- 
sonable compensation,  to  be  agreed  upon,  or,  in  the  absence 
of  agreement,  to  be  fixed  by  the  railroad  commissioners.  In 
many  cases  it  would  be  difficult,  if  not  impracticable,  to  pro- 
vide for  these  payments  in  advance,  and  some,  at  least,  of  the^ 
statutes  seem  to  contemplate  that  payments  will  be  made 
upon  short  credits,  as  the  practice  is,  after  the  services  are 
rendered  or  the  benefits  received.     Pub.  St.  c.  112,  §§  216- 


78  AITOBNEY-GENERAL  V.  BOSTON  &  ALBANY  R.  CO.  [VOL.  56 

218 ;  St.  1866,  c.  126 ;  St.  1872,  c.  180 ;  St.  1871,  c.  343. 
Some  of  these  statutes  require  the  payment  of  rent  for  the 
use  of  a  station  built  and  owned  by  one  railroad  and  used  by 
others.  The  rent  must  either  be  paid  in  advance,  or  there 
must  be  some  credit  for  it ;  it  could  hardly  be  paid  daily.  A 
requirement  that  the  rent  should  be  paid  in  advance  would  be 
quite  as  objectionable  on  constitutional  grounds  as  a  provision 
for  a  reasonable  credit.  The  building  might  be  destroyed, 
And  the  company  that  had  paid  rent  in  advance  might  get  no 
equivalent  for  its  payment.  It  seems  to  me  that  a  regufation 
which  may  require  a  short  credit  for  trifling  sums,  arising  in 
the  regular  course  of  business  between  great  corporations, 
most  of  which  have  property  amounting  to  many  millions  of 
dollars  in  value,  is  not  for  that  reason  unconstitutional. 

Similar  considerations  ftpply  to  the  objection  that  the  tickets 
are  to  be  received  by  the  different  railroads  in  the  state  under 
like  conditions.  It  may  be  that  in  favor  of  the  constitution- 
ality of  the  law  this  language  might  be  construed  to  meau 
something  less  than  that  tne  provisions  of  a  contract  in  regard 
to  the  amount  of  baggage  which  may  be  carried,  and  the  like, 
made  by  the  railroad  issuing  the  ticket,  are  to  be  applicable 
when  the  ticket  is  used  on  the  railroad  of  another  company  : 
but  if  we  assume  in  favor  of  the  respondents  that  this  is  the 
meaning  of  the  language,  the  difficulty  does  not  seem  to  me  to 
be  great.  In  the  first  place,  it  is  a  familiar  fact  that  upon 
railroads  generally  there  is  no  such  difference  in  their  con- 
tracts as  to  create  any  practical  difficulty  in  issuing  tickets  to 
be  used  over  many  different  lines  of  connecting  railroads. 
Everybody  knows  that  one  may  buy,  at  any  important  rail- 
road station  in  the  state,  a  ticket  to  go  thousands  of  miles 
over  numerous  railroads,  whose  owners  will  all  receive  the 
ticket  under  like  terms  and  conditions.  The  reasonableness 
and  constitutionality  of  the  statute  are  to  be  determioed  in 
view  of  the  existing  facts  in  the  management  of  railroad  busi- 
ness, and  not  in  view  of  the  legal  possibility  that  some  corpo- 
ration would  insert  in  its  mileage  ticket  an  unusual  or  absurd 
provision.  If  such  an  unexpected  event  should  occur,  that 
would  be  a  reason  for  the  intervention  of  the  railroad  com- 
missioners under  the  statute,  to  relieve  other  corporations 
by  excluding  or  exempting  the  railroad  from  the  provisions  of 
the  act,  and  it  would  be  in  the  power  of  the  legislature  at  the 
earliest  opportunity  to  compel  it  to  issue  mileage  tickets  with 
reasonable  provisions  in  regard  to  the  transportation  of  bag- 
gage and  other  similar  matters.  No  material  harm  could 
come  to  any  person  or  corporation  in  the  mean  time. 

In  view  of  the  way  in  which  railroad  corporations  do  their 
business,  which  must  be  presumed  to  have  been  known  to  the 
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legislature,  and  which  must  be  considered  in  passing  upon 
the  statute,  this  objection,  like  the  other,  seems  to  me  specu- 
latiye  and  theoretical  rather  than  real.  The  statute  in  these 
two  particulars,  which  are  now  made  the  ground  of  objection 
to  it,  conforms  to  the  well-known  Toluntary  practice  of  rail- 
road corporations  in  the  transaction  of  similar  business. 
These  objections  would  seem  to  be  removable  by  a  provision 
that  each  corporation  shall  deposit  with  the  state  treasurer, 
or  with  some  other  responsible  officer,  a  sufficient  fund  to 
guarantee  the  redemption  of  all  mileage  tickets  issued  by  it,and 
by  a  requirement  that  all  mileage  tickets  shall  be  in  a  form 
prescribed  by  the  legislature;  but,  if  the  statute  contained 
such  provisions,  is  it  probable  that  the  people  of  the  common- 
wealth or  the  railroad  corporations  would  think  it  more  rea- 
sonable, or  better  for  practical  operation,  or  more  conducive 
to  the  best  interests  of  the  community? 

I  am  of  the  opinion  that  the  statute  is  a  regulation  of  the 
business  of  the  railroad  coi^porations  of  the  commonwealth, 
which  does  not  involve  such  probable  loss  from  carrying  pas- 
sengers on  credit,  or  such  practical  difficulty  from  the  terms 
and  conditions  on  which  tickets  would  be  issued,  as  to  be  an 
interference  with  the  rights  of  those  who  undertook  to  do  this 
public  business ;  and  I  therefore  think  the  statute  constitu- 
tionaL 

I  am  authorized  to  say  thai  Mr.  Justice  Holmbs  concurs  in 
this  opinion. 


Mabtin 

V. 

New  Yobk  k  Nbw  England  B.  Oo. 

(63  CcnneeUcut,  881.) 

Fir»— Default  by  Railroad— Admission.— Where  a  railroad  is  sued  under 
CoDD.  Qen.  St.,  §  8581,  making  railroad  compaDies  liable  for  injuries  caused 
by  fire  communicated  from  their  engines,  and  the  company  suffers  default, 
and  is  heard  on  the  question  of  damages,  the  default  admits  that  the  fire 
was  communicated  to  plaintiflTs  property  5y  defendant's  engine. 

Fire  Spreading — Proximate  Cause. — Where  fire  is  communicated  from  a 
railroad  engine  to  the  company's  depot,  and  burns  continuously  without 
any  interrening  cause,  to  plaintiff's  property,  the  injury  is  directly  traceable 
to  the  first  fire,  and  the  company  is  liable. 

Firet— Statute  Imposing  Liability— Negligence — Contributory  Negligence. 
—Under  Conn.  Act  of  1881,  ch.  92  (Gen.  St^f  3581.),  making  railroads 
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liable  for  iDJury  to  property  by  fire  communicated  by  locomotives,  a  re* 
covery  may  be  had  without  showing  negligence,  if  the  property-owner  be 
free  from  contributory  negligence. 

Statute — Loss  of  Personal  Property^ — A  statute  making  railroads  liable- 
'*  when  any  injury  is  done  to  a  building  or  other  property  "  by  fire  com- 
municated  from  a  locomotive,  includes  an  injury  to  personal  property  as. 
well  as  real  estate.  The  statute  is  remediable,  and  should  be  construed 
with  reference  to  the  evil  the  legislature  intended  to  suppress. 

Value  of  Property  Burned — Evidence — Tax-list. — ^In  a  suit  by  a  marriecl 
woman  to  recover  the  value  of  buildings  burned,  a  prior  tax  valuation  made 
by  her  husband  and  the  tax-assessor,  m  which  the  buildings  are  valued  at 
less  than  she  sues  for  and  testifies  they  are  worth,  is  not  admissible  by  tha 
railroad  to  show  a  less  value. 


Appeal  from  Windham  superior  couri 

8.  E.  Baldtpin  and  Jf.  A.  bhumway^  for  appellant 

8.  P.  Hyde  and  (7.  E.  Searis,  for  appellee. 

Cabpenteb,  J. — ^Action  on  the  statute  (section  3581,  Gen.  Si» 
1888),  to  recover  the  value  of  property  destroyed  by  fire. 
The  defendant  suffered  a  default,  and  was  heard  on  the 
question  of  damages.  The  court  rendered  judgment  for  the 
plaintiff  for  substantial  damages,  and  the  defendant  appealed. 

The  first  error  assigned  is  as  follows  :  "  The  court  erred  in- 
not  holding  and  ruling  that  upon  a  hearing  in  damages,  after 
^^  a  default,  the  burden  was  upon   the  plaintiff  to 

dcfmait!  prove  that  the  fire  was  communicated  to  the  prop- 

erty by  a  locomotive,  to  entitle  her  to  recover  more 
than  nominal  damages."  The  sole  cause  of  action  stated  in 
the  complaint  is  as  follows  :  '^(5)  On  said  day,  and  without 
contributory  negligence  on  the  part  of  the  plaintiff,  a  fire  was- 
communicated  to  said  property  oy  a  locomotive  engine  owned 
and  operated  by  the  defendant,  whereby  said  property  waa^ 
consumed  and  destroyed."  The  statute  on  which  the  action 
is  brought  is  as  follows :  ^^  When  any  injury  is  done  to  a 
building  or  other  property  of  any  person,  by  a  fire  communi- 
cated by  a  locomotive  engine  of  any  railroad  company,  with- 
out contributory  negligence  on  the  part  of  the  person  entitled 
to  the  care  and  possession  of  the  property  injured,  the  said 
railroad  company  shall  be  held  responsible  in  damages  to  the 
extent  of  such  injury  to  the  person  injured ;  and  every  rail- 
road company  shall  have  an  insurable  interest  in  the  property, 
for  which  it  may  be  so  held  responsible  in  damages,  along  its 
route,  and  may  procure  insurance  thereon  in  its  own  behalf." 
The  cause  of  action,  as  alleged,  is  admitted  by  the  default. 
The  cause  of  action  is  simply  that  the  defendant's  locomotive 
communicated  fire  to  the  plaintiffs  property,  and  destroyed 
it.     If  that  is  not  admitted,  nothing  is,  and  the  plaintiff  can- 
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not  recover  at  all ;  but  the  defendant  does  not  claim  tliatb 
There  is  no  error  in  this  ruling.* 

The  second  error  assigned  is  that,  "  the  court  erred  in  hold- 
ing and  ruling  from  the  facts  found  that  the  fire 
was  communicated  to  the  plaintiff's  property  by  a  proxioimte 
locomoidve,  inasmuch  as  the  finding  shows  that  the  cause  of  Hn. 
fire  was  communicated  to  the  plaintiff's  property 
by  the  fire,  heat,  and  sparks  from  the  burning  station  on  the 
land  of  the  defendant.'      In  substance,  it  is  claimed  that  this 
statute  is  somewhat  harsh  and  arbitrary,  imposing  a  liability 
where  the  common-law  imposes  none, — a  liability  that  cannot 
be  avoided  by  any  degree  of  care, — and  therefore  that  it 
should  be  strictly  construed,  and  not  extended  to  cases  not 
within  its  letter  ;  that  when  it  says  that  the  railroad  company 
shall  be  liable  for  property  destroyed  by  fire  communicated 
to  it  by  its  locomotive,  it  cannot  be  held  to  embrace  property 
destroyed  by  fire  communicated  to  it  by  the  burning  of  other 
property,  although  such  other  property  may  have  been  set  on 
fire  by  the  locomotive. 

There  are  two  views  that  may  be  taken  of  this  statute. 
The  first  is  that  suggested  by  the  defendant's  counsel,  rather 
than  distinctly  claimed,  that  it  is  to  be  construed  in  connec- 
tion with  section  10&6,  which  provides  that  in  actions  to  re- 
cover for  any  injury  occasioned  by  fire  communicated  by  anv 
locomotive,  the  fact  that  said  fire  was  so  communicated  shall 
be  prima  fade  evidence  of  negligence,  etc.,  and  therefore  that 
negligence  is  the  ground  of  recovery  under  this  statute.  On 
that  basis  the  defence  cites  two  cases  :  Bailroad  Co.  v,  Kerr, 
62  Pa.  St.  353 ;  and  Eyan  v.  Eailroad  Co.,  35  N.  T.  210,— both 
of  which  seem  to  hold  that  the  negligence  cannot  pass  over 
the  burning  of  the  station  to  the  burning  of  the  plaintiff's 
property ;  in  other  words,  that  the  injury  to  the  plaintiff  is 
not  the  proximate  effect  of  the  negligence,  but  is  too  remote. 
Both  these  cases  are  criticised  by  text-writers  as  being  too 
narrow,  and  not  giving  a  correct  view  of  the  law  as  it  exists 
elsewhere.  Each,  in  its  own  jurisdiction,  has  been  qualified 
and  explained  by  later  cases,  so  as  to  take  from  its  weight  as 
an  authority.  Railway  Co.  v.  Keighron,  74  Pa.  St.  316  ;  Rail- 
road Co.  V.  Hope,  80  Pa.  St.  373 ;  Webb  v.  Railroad  Co.,  49 


*  The  ruling  of  the  court  below  was  as  follows:  '*  The  defendant  claimed 
that  to  entitle  the  plaintiff  to  recover  more  than  nominal  damages  upon  the 
default,  the  burden  was  upon  her  to  prove  that  the  fire  was  communicated 
to  her  building  by  a  locomotive  of  the  defendant.  The  court  did  not  so 
rale,  but  held  that  the  plaintiff  was  prima  facie  entitled  on  the  default  to 
recover  damages  to  the  full  extent  proved  to  have  been  sustained  by  her 
from  the  fire,  and  that  the  defendant,  to  reduce  the  damages  to  nominal, 
might  show  that  the  fire  was  not  communicated  by  its  locomotive." 

56  A.  &  £.  R.  Cas.— 6 


A 
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N.  Y.  420 ;  Pollett  t;.  Long,  56  N.  Y.  200.  In  Pennsylvania 
Co.  V.  Whitlock,  99  Ind.  16,  22  Am.  &  Eng.  E.  Cas.  629,  and 
in  Billman  t;.  Bailroad  Co.,  76  Ind.  166,  6  Am.  &  Eng.  B.  Cas. 
41,  the  Byan  and  Eerr  cases  are  disapproved.  The  autlioritj 
of  those  cases  is  so  much  shaken  that  we  are  not  inclined  to 
follow  them,  but  to  adhere  to  the  rule  adopted  in  this  state  in 
Simmonds  v.  Bailroad  Co.,  52  Conn.  264,  23  Am.  &  Eng.  B. 
Cas.  369,  that  when  the  fire  is  continuous,  reaching  the  prop- 
erty of  the  different  owners,  without  the  aid  of  any  other  in* 
lervening  cause,  the  injury  to  each  person  is  equally  the 
result  of  the  negligence  which  started  the  fire.  In  other 
words,  where  the  injury  to  each  successive  property  is  direct- 
ly traceable  to  the  first  fire,  it  results  from  the  negligence,  and 
cannot  be  regarded  as  too  remote.  Applying  that  rule  to  this 
case,  we  cannot  doubt  that  this  point  was  correctly  decided  in 
the  court  below.  The  heat,  names,  and  sparks  from  the 
burning  station  were  directly  applied  to  the  plaintiff's  prop- 
erty, and  caused  its  destruction.  There  is  no  room  for  any 
other  intervening  agency.  In  many  of  the  cases  referred  to, 
also  in  the  case  of  Bailroad  Co.  v.  Kellogg,  94  U.  S.  469,  the 
question  whether  the  injury  is  proximate  or  remote  is  re- 
garded mainly  as  a  question  of  fact  In  that  view  of  the  case, 
also,  we  should  be  unable  to  disturb  the  judgment ;  for  it  will 
be  presumed  that  the  court  below  found  as  a  fact  that  the 
injury  was  direct,  and  we  cannot  review  that  finding. 

The  other  view  of  the  statute  is  that  it  eliminates  the  matter 

of  negligence  entirely,  and  makes  -the  railroad  company  liable 

on  other  grounds.     Experience  demonstrated  that, 

5etiigenM       jj^  ^^jj  cases  of  fire  set  by  the  operation  of  railroads, 

need  not  be         ..  .  -i       -t-/^      ix  j  ^  • 

proTed.  1^  ^^^  extremely  difficult,  and  m  some  cases  impos- 

sible, to  prove  negligence,  even  where  it  existed. 
That  fact  led  the  legislature,  in  1875,  to  enact  what  is  now 
section  1096,  making  the  fact  of  the  fire  so  communicated 
prima  facie  evidence  of  negligence.  Even  then  the  difficulty 
w^as  but  partially  removed ;  tor  in  most  cases  the  defendant 
could  easily  prove  due  care,  and  the  plaintiff  would  be  illy 
prepared  to  meet  it.  So,  in  1881,  the  legislature  took  the 
broad  equitable  ground  that,  upon  proof  of  the  fact  that  the 
locomotive  communicated  fire  to  and  destroved  property,  the 
company  should  be  liable,  irrespective  of  the  (question  of 
negligence.  The  reasons  underlying  this  legislation  are  not 
hard  to  find.  The  railroad  companies  were  in  possession  of 
great  powers  and  privileges  granted  by  the  state.  The  use 
of  such  powers  was  necessarily  attended  with  dangers  to 
property  along  the  line  of  the  road,  and  fires  were  of  frequent 
occurrence.  The  legislature  rightly  judged  that  it  was  nard 
for  individuals  to  bear  all  these  losses,  and  that  the  railroad 
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eompaaiies  mi^ht  well  be  required  to  make  them  good.  Nor 
is  such  a  requirement  unjust.  On  the  contrary,  it  is  substan- 
tially right  and  just  Bailroad  companies  possess  extensive 
powers  and  valuable  franchises,  by  means  of  which  they  are 
able  to  collect  large  sums  of  money  from  the  public.  In 
using  such  powers  and  franchises,  they  necessarily  expose 
private  property.  They  h||b  a  license  from  the  public  to 
carry  on  extensively  a  daiwrous  business,  from  which  they 
receive  large  profits.  Wlyr  ihould  not  they  be  required  to 
assume  the  risk,  rather  thMp4ndiyiduals  ? 

But  in  reality  the  risk  is  not  wholly  nor  largely  on  them. 
They  have  the  means  of  protecting  themselves  by  insurance. 
That  is  a  privilege  expressly  conferred  by  statute.  But,  more 
than  that,  they  have  the  means  of  indemnifying  themselves, 
to  some  extent  at  least,  by  increased  rates  for  passengers  and 
freight  Presumptively,  they  adjust  their  tariff  of  charges  in 
view  of  this  liability.  If  they  do  so,  the  loss  falls  ultimately 
upon  the  public.  We  are  told  that  railroads  are  of  incalcu- 
Ifikble  benefit  to  the  public.  True.  And  the  public  is  willing 
to  tax  itself  in  this  indirect  method  for  the  purpose  of  paying 
these  losses.    Whv  should  the  railroad  companies  complain  ? 

In  this  view  of  the  case,  the  statute  rests  upon  broad 
grounds  of  justice  and  equity.  It  is  designed  to  do  justice 
where  before  there  was  a  partial  failure  of  justice.  It  is 
therefore  a  remedial  statute,  in  the  best  sense,  and  we  must 
so  construe  it  as  to  suppress  the  mischief  and  advance  the 
remedy.  Now,  what  did  the  legislature  intend  ?  Clearly,  it 
was  that  when  railroad  companies  destroyed  ^*  buildings  or 
other  property "  thev  should  pay  for  it.  The  question  that 
presents  itself  for  solution  is,  Did  the  company  cause  the  de- 
struction of  the  plaintiff's  property  ?  There  can  be  but  one 
answer  to  that  question.  We  are  not  required  to  be  astute  to 
throw  the  loss  upon  the  plaintiff  upon  a  technicaliW. 

The  third  reason  of  appeal  is  that  the  court  erred  in  admit- 
ting evidence  to  prove  the  loss  of  personal  property,  etc.  The 
claim  is  that,  under  the  rule  of  ejtiadem  generis,  the 
phrase  in  the  statute, "  or  other  property,"  can  only  gonai^prapertx. 
embrace  property  of  the  same  kind  as  buildings ; 
that  is,  real  estate.  We  do  not  think  that  rule  applies, 
unless  we  can  gather  from  the  language  used,  in  connection 
with  the  subject-matter,  that  such  was  the  intention  of  the 
legislature.  The  language  is  certainly  broad  enough  to  in- 
clude personal  property,  and  if  it  is  to  be  gathered  from  the 
reason  of  the  act,  and  the  object  the  legislature  had  in  view, 
that  such  was  the  intention,  we  must  ^ve  effect  to  it.  We  en- 
tertain no  doubt  that  the  legislature  intended  to  include  per- 
sonal property.    The  object  was  to  compel  railroads  to  make 
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good  the  loss  to  others  sustained  by  fire  oocasioned  by  loco- 
motive enrines.  Personal  property  is  as  much  within  the 
reason  of  tne  act  as  buildings.  The  loss  is  the  same,  whether 
it  is  one  or  the  other ;  and,  being  within  the  letter,  we  do  not 
feel  at  liberty  to  exclude  it  by  the  application  of  a  somewhat 
artificial  rule  of  construction.  It  is  believed  that  the  rule  of 
ejuadem  generis  is  only  applied  t^tatutes  when  it  is  necessary 
to  give  effect  to  the  presumeMntention  of  the  legislature. 
There  is  no  call  for  its  applicail^ron  now. 

There  are  other  consideratioM^iVhich  lead  us  to  the  same 
conclusion.     If  the  effect  of  the  statute  is  to  conclusively  im- 

Eute  negligence  to  the  railroad  company,  then,  certainly,  it  is 
able  for  personal  property.  If  tne  statute  assumes  that 
the  act  of  the  company  in  causing  the  destruction  of  property 
is  in  some  sense  wrongful,  so  that  it  is  to  be  treated  as  a  tort- 
feasor, or  if  the  liability  rests  upon  equitable  principles,  it 
would  seem  to  be  equally  clear  that  it  extends  to  personal 
property.  In  the  case  of  Regan  v.  Railroad  Co.,  60  Conn.  124, 
49  Am.  &  Eng.  R  Cas.  590,  a  recovery  was  had  under  the 
statute  for  the  loss  of  personal  propertv.  True,  the  question 
now  before  us  was  not  then  made.  The  counsel  argued  and 
the  court  assumed  that  the  defendant  was  liable.  The  reason- 
ing of  the  court  that  the  defendant  was  primarily  and  justly 
liable  for  the  loss  is  inconsistent  with  the  distinction  now 
contended  for.  The  suggestion  as  to  the  difficulty  of  insur- 
ing personal  property  is  entitled  to  little  or  no  weight.  The 
object  of  that  provision  was  to  give  railroad  companies  the 
means  of  securmg  partial  indemnity,  and  not  to  define  the 
kinds  of  property  for  which  they  were  made  liable.  Had  it 
been  intended  to  limit  the  operation  of  the  statute  to  real 
estate,  the  appropriate  language  to  express  that  intention,  and 
to  remove  all  doubt,  would  have  been,  **  buildings  and  other 
real  estate."  As  other  language  is  used,  we  think  we  ought 
to  give  that  language  its  ordinary  meaning. 

The  plaintiff's  intestate  died  in  the  latter  part  of  March. 
A  store  of  goods  came  into  her  hands  as  administratrix. 
Having  obtained  authority  from  the  court  of  probate,  she 
arranged  with  one  Elliott  to  carry  on  the  busi- 
fitf  V****  ii©ss>  ^^^  replace  goods  sold  with  new  goods  of  like 
ertj.  *  ^^^  character,  so  as  to  keep  the  stock  good  until  the 
appraisal  should  be  completed,  and  the  same  could 
be  disposed  of.  It  was  intended  by  both  parties  that  after 
the  appraisal  was  completed  said  Elliott  would  purchase  the 
goods  and  business,  but  no  agreement  of  purchase  had  been 
made.  He  conducted  the  business  under  that  arrangement 
until  the  fire.  Goods  were  sold  from  the  store,  the  money 
was  deposited  in  the  bank  in  his  name,  with  the  money  he 
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purchased  other  goods  to  replace  those  sold,  said  goods  be- 
ing bailed  to  him,  and  in  this  manner  the  stock  was  kept 
substantially  as  it  was  at  the  death  of  Mr.  Martin.  There 
had  been  no  settlement  between  Elliott  and.  the  plaintiff. 

"  The  defendant  claimed  and  asked  the  court  to  rule  that 
the  goods  purchased  as  aforesaid  by  Elliott  were  his  goods, 
and  not  the  plaintiff's,  and  that  she  was  not  entitled  to  re- 
cover therefor.  The  court  did  not  so  rule."  This  ruling  is 
assigned  as  the  fourth  reason  of  appeal.  No  question  of 
law  is  here  presented.  This  seems  to  be  an  ingenious  attempt, 
by  the  use  of  the  word  "  rule,"  to  turn  a  question  of  fact  upon 
evidence  into  a  question  of  law.  There  may  be  an  implied 
claim  that  it  is  legally  impossible  for  the  plaintiff,  under  the 
circumstances,  to  be  the  owner  of  the  goods  purchased  by 
Elliott.    That  claim  requires  no  answer. 

The  questions  hitherto  considered  are  common  to  both 
cases.  The  case  of  Martin  v.  Railroad  Go.  is  an 
action  to  recover  the  value  of  certain  buildings  be-  vaiaeofprap- 
longing  to  Mrs.  Martin,  which  were  destroyed  by  ertj-Tax  lut. 
the  same  fire.  The  plaintiff  testified  that  the  value 
of  the  buildings  destroyed  was  $3500.  The  defendant  offered 
in  evidence  a  copy  of  the  tax-list  for  the  ^ear  1890,  signed  by 
the  plaintiff's  husband,  Charles  F.  Martin,  agent,  and  sworn 
to  by  him,  in  which  said  real  estate  was  entered  at  a  valua- 
tion of  $800,  for  the  purpose  of  proving  that  the  value  of  said 
property  was  less  than  f  3500,  and  to  contradict  the  plaintifiTs 
testimony.  This  evidence  was  objected  to  and  excluded  by 
the.  court.  This  ruling  is  assigned  as  the  fourth  reason  of  ap- 
peal. That  the  valuation  put  upon  property  by  the  assessors 
for  the  purposes  of  taxation  is  not  admissible  in  a  suit  between 
other  parties,  for  the  purpose  of  proving  the  actual  value  of 
the  same  property,  has  been  repeatedly  decided  in  Massa- 
chusetts, ^rown  V.  Railroad  Co.,  5  Gray,  40 ;  Flint  v.  Flint, 
6  Allen,  39  ;  Kenerson  v.  Henry,  101  Mass.  152.  The  defend- 
ant was  neither  party  nor  privy  to  the  tax-list.  The  evidence 
offered  could,  under  no  circumstances,  have  been  used  against 
the  railroad  company.  How,  then,  could  it  be  admissible  in 
its  favor?  The  valuation  of  property  by  assessors  is  solely 
for  the  purpose  of  determining  the  amount  it  shall  pay  as 
taxes.  The  evidence  offered  did  not  tend  to  contradict  the 
plaintiff.  The  husband  was  not  her  agent  to  put  a  valuation 
upon  the  property.  He  was  required  to  make  oath  to  the  list, 
but  not  to  the  valuation. 

There  is  no  error. 

Statutes  Imposing  Absolute  Liability  for  Fires.— See  Union  Pac  R.  Oo. 
e.  DeBask  (Colo.),  88  Am.  &  Eng.  R.  Cas.  831,  note,  883. 


86  NORTHERN   PACIFIC   R.   CO.   V.   LEWIS.  [VOL.  56 

Liability  where  Fire  Spreads— intervening  Causes— A  railway  company 
is  liable  for  injury  to  property  caused  by  tlie  negligent  setting  out  of  fire 
in  pine  woods,  where  the  ground  is  covered  with  straw,  grass,  and  other 
combustible  material,  if  the  fire  burned  continuously  from  the  point  where 
it  was  set  out  to  the  property  in  question,  and  the  spread  of  it  was  not 
occasioned  by  any  intervening  cause,  although  such  property  may  have 
been  situated  two  miles  or  more  from  the  place  where  the  fire  originated. 
A  high  wind,  unless  shown  to  be  extraordinary,  by  which  the  fire  was 
facilitated  in  passing  from  one  side  to  the  other  of  roads  traversing  the  dis- 
trict, would  not  be  considered  as  an  intervening  cause.  East  Tenn.,  V.  & 
G.  R.  Co.  9.  Hesters  (Qa.,  Oct.  1, 1892.),  15  S.  E.  Rep.  828.  See  also  Jackson- 
ville, T.  &  E.  W.  R.  Co.  «.  Peninsular,  Land,  T.  A  M.  Co.  (Fla.),  49  Am. 
&  Eng.  R.  Cas.  603,  note,  668. 

IMeature  of  Damages  for  Destruction  of  Trees  by  Fire. — In  an  action  for 
damages  for  the  destruction  of  an  orchard  of  fruit-trees  by  fire,  the  meas- 
ure of  damages  is  not  the  cost  of  replacing  the  trees,  and  the  value  of  the 
care  and  labor  bestowed  on  the  destroyed  trees  before  the  burning,  but  the 
value  of  destroyed  trees  at  date  of  fire.  Stoner  v,  Texas  A  Pac  R  Co.  (La.,. 
Jan.  2,  1898.),  11  So.  Rep.  876. 
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(7  U.S.  App.,  9th  Oirouit,  254.) 


Fires— Right  of  Trespasser  to  Recover  for  Property  Burned. — One  who 

goes  upon  the  public  lands  of  the  United  States  and  cuts  wood  therefrom 
without  permission,  and  for  his  own  benefit,  may  recover  its  value  from  a 
railroad  that  negligently  permits  fire  to  escape  from  its  locomotive  to  dry 
grass  along  its  track,  and  thence  to  the  wona. 

Evidence  as  to  Other  Fires  at  Other  Times. — Where  plaintiff  sues  to 
recover  for  property  destroyed  by  fires  started  by  sparks  from  defendant's 
locomotive,  without  designating  any  particular  locomotive,  evidence  that 
the  fire  originated  from  one  of  two  locomotives,  and  that  these  and  other 
locomotives  had  set  other  fires,  both  before  and  after  the  injury  complained 
of,  is  admissible,  as  tending  to  prove  possibility,  and  consequent  proba- 
bility, that  some  locomotive  caused  the  fire,  and  that  there  was  negligence 
in  the  management  of  trains. 

Evidence  of  Dry  Crass  on  Right  of  Way— Contributory  Negligence. — 
When  the  statute  of  the  state  requires  railroads  to  keep  their  right  of  way 
clear  of  dead  grass  and  other  combustibles,  and  failing  to  do  so,  sparks 
from  a  locomotive  set  fire  to  such  grass,  and  it  spreads  to  plaintiff's  prop- 
erty, it  is  competent  to  prove  that  the  right  of  way  at  other  points  in  the 
neighborhood  was  not  so  cleaned.  Such  evidence  is  also  competent  as 
tending  to  show  contributory  negligence  where  it  appears  that  the  same 
engine  started  a  second  fire  a  half  mile  away,  and  plaintiff^s  servant  ceased 
fighting  the  former  and  went  to  the  second,  which  allowed  the  fire  doing 
the  injury  to  spread. 

Contributory  Negligence. — Plaintiff  piled  his  wood  near  a  railroad,  and 
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cleared  the  brash  and  other  combustible  material  away  between  his  wood 
and  the  track.  Sparks  from  a  locomotive  set  fire  to  dead  grass  along  the 
track,  and  burned  beyond  plaintiff's  wood,  and  then  back  to  it  through 
underbrush.  Held^  that  plaintiff  was  not  guilty  of  contributory  negligence 
in  not  clearing  the  grounds  back  of  the  wood. 

Change  of  Wind — "  Intervening  Cause." — A  change  in  the  direction  of 
the  wind  afcer  such  fire  had  been  set,  without  a  change  in  its  intensity,  is 
not  such  an  intervening  cause  as  to  effect  the  liability  of  the  railroad. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Montana. 

W.  E.  Cidlen  and  Geo.  T.  Shdton,  for  plaintiff  in  error. 
WfTL  Wallace,  Jr,^  and  Thos.  C.  Bachj  for  defendants  in  error. 

Before  McKenna  and  Gilbebt,  circuit  judges,  and  Deapt, 
district  judge. 

GiLBEBTy  Circuit  Judge. — This  case  comes  on  a  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for  the  district  of 
Montana.  The  case  was  tried  before  a  jury,  and  a 
judgment  rendered  against  the  railroad  company  *"  "t^**-  ^ 
for  the  sum  of  $21,^7.83.  The  complaint  alleged  in  sub- 
stance that  on  or  about  April  5,  1890,  while  the  railroad  com- 
Sany  was  using  and  operating  a  railroad  in  Jefferson  county, 
[ont.,  it  failed  to  keep  its  right  of  way  and  railroad-track  free 
from  dead  grass,  weeds,  brush  and  other  combustible  material, 
and  used  locomotives  which  threw  a  large  amount  of  sparks, 
which  fell  upon  the  track  and  right  of  way,  thereby  setting 
fire  to  said  dead  grass,  etc.,  which  fire  spread  and  destroyed 
9400  cords  of  wood  belonging  to  said  George  S.  Lewis,  et  al. 
The  railroad  company  answered,  denying  the  allegations  of 
negligence,  and  denied  that  it  caused  the  fire  or  destroyed  any 
wood  belonging  to  the  defendants  in  error.  It  further  denied 
that  said  George  S.  Lewis  et  al.  were  the  owners  ^f  the  cord- 
wood  mentioned  in  the  complaint,  or  that  they  had  suffered 
any  damage  by  any  acts  of  the  railroad  company ;  and  affirm- 
atively alleged  that  the  loss,  if  any,  occurred  through  the 
negligence  or  carelessness  of  said  deiendants  in  error.  There 
are  many  assignments  of  error,  some  of  which  are  repetitions 
of  substantially  the  same  assignment.  The  more  important 
of  these,  and  those  relied  upon  upon  the  argument,  will  be 
considered  in  the  order  in  which  they  were  presented. 

It  is  claimed  that  the  court  erred  in  refusing  to  instruct  the 
jury  that  the  title  or  ownership  of  the  wood  destroyed  was 
directly  in  issue,  and  that,  in  order  to  maintain  the 
action,  the  plaintiffs  must  show  that  they  were  the  ''•^nawer 
owners  of  the  wood,  or  that  they  had  a  special     •"•^'•'* 
proper^  therein.     It  appeared  that  the  wood  was  cut  upon 
the  public  lands  of  the  United  States,  without  authority  or 
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permission  from  the  government.  At  the  time  it  was  de- 
stroyed it  was  piled  upon  the  public  lands  near  the  company's 
railroad  track.  The  defendants  in  error  were  hauling  wood  to 
the  pile,  and  shipping  wood  to  market  by  the  company's  road, 
at  and  prior  to  tne  time  of  the  fire.  The  pile  was  in  charge  of 
a  foreman,  whose  duty  it  was  to  rake  and  clear  the  ground 
around  it  for  protection  against  fire.  The  court  below 
instructed  the  jury  that,  as  against  defendant,  the  plaintiffs 
were  the  owners  of  said  wood,  although  the  same  was  cut 
from  lands  belonging  to  the  United*  States.  After  a  careful 
consideration  of  the  numerous  authorities  cited,  we  are  of  the 
opinion  that  there  was  no  error  in  givins  this  instruction,  or 
in  refusing  to  charge  as  requested  by  the  plaintiff  in  error. 
This  case  comes  within  the  general  rule  governing  the  action 
of  trespass  for  injury  to  personal  property.  In  such  a  case 
possession  is  prima  fcune  evidence  of  right,  and  no  stranger 
may  disturb  that  possession  without  showing  some  authority 
or  right  from  the  true  owner.  The  rule  applies  to  the  negli- 
gent destruction  of  property,  as  well  as  to  its  wrongful  taking 
and  asportation.  The  fact  that  the  land  on  which  the  wood 
was  cut  was  government  land,  and  the  wood,  when  cut  and 
sawed,  still  belonged  to  the  United  States,  and  the  fact  that 
the  defendants  in  error  may  have  been  trespassers,  can  make 
no  difference  with  the  application  of  the  rule.  In  such  a  case 
the  defendant  is  not  allowed  to  justify  his  own  wrong  by 
showing  the  plaintiff's  wrong,  and  he  is  not  allowed  to  ques- 
tion the  title  of  plaintiff  in  possession,  unless  he  connects 
himself  with  the  true  title. 

^  Some  cases  are  cited  by  plaintiff  in  error  to  sustain  its  con- 
tention that  recovery  cannot  be  had  in  favor  of  a  trespasser 
upon  the  public  lands.  It  will  be  observed  that  the  decisions 
in  those  cases  are  expressly  based  upon  the  fact  that  the 
parties  who  brought  the  actions  had  not  the  actual  possession, 
and  being  trespassers  under  no  claim  of  right,  could  not  have 
the  constructive  possession  of  the  property  taken  or  destroyed. 
The  case  of  Turley  v.  Tucker,  6  Mo.  583,  was  a  case  where 
logs  had  been  cut  and  left  upon  the  government  land  by  the 
plaintiff.  Subsequently  the  defendant  appropriated  the  logs 
U)  his  own  use.  Tne  plaintiff's  right  to  recover  was  denied,  not 
because  he  had  wrongfully  cut  the  logs  upon  the  public  lands, 
but  for  the  reason  that  he  had  no  actual  possession  of  the  logs, 
and  claimed  no  right  to  the  land  upon  which  they  were  cui  lu 
the  case  of  Murphy  v.  Railroad  Co.,  55  Iowa,  473,  the  plain- 
tiff had  cut  hay  and  stacked  it  upon  the  uninclosed  prairie. 
The  hay  was  destroyed  by  fire  through  the  defendant's  negli- 
gence. Plaintiff  was  not  in  actual  possession  of  the  hay, 
and  made  no  claim  to  any  right  in  the  land.      It  was  held  ne 
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<3ould  not  recover.  In  the  case  of  Railway  Co.  v.  Hecht,  38 
Ark.  357,  it  was  said  by  the  court  that,  in  an  action  for  the 
destrnction  of  property,  ''an  allegation  of  ownership  is 
material ; "  bat  that  statement,  if  it  amounts  to  a  denial  of  the 
doctrine  that  possession  is  prima/acie  evidence  of  ownership, 
must  be  regarded  as  obiter^  for  the  pleadings  in  the  case  ex- 
pressly admitted  the  plaintiff's  ownership.  The  case  before 
the  court  is  distinguishable  from  these  from  the  fact  that  the 
defendants  in  error  were  in  the  actual  possession  of  the  wood. 
The  destruction  was  total.  The  amount  to  be  recovered  was 
not  the  value  of  the  possession,  or  anything  less  than  the  full 
value  of  the  property  destroyed.  Kennedy  v.  Whitwell,  4 
Pick.  466 ;  Ingersoll  v.  Van  Bokkelin,  7  Cow.  670-681 ;  White 
V.  Webb,  15  Conn.  305. 

It  is  assigned  as  error  that  the  court  permitted  evidence  of 
other  fires  set  at  other  points  on  the  road  and  at  other  times, 
and  b^  other  engines,  and  instructed  the  jury  to      ^^    ^ 
take  into  consideration  the  fires  so  set  in  deter-  *'  ***' 

mining  the  question  of  negligence.  The  complaint  did  not 
designate  the  particular  engines  which  were  claimed  to  have 
caused  the  fire.  The  testimony,  however,  tended  to  show  that 
the  fire  originated  from  one  of  two  certain  locomotives,  and 
that  these  and  other  locomotives  had  set  other  fires  both  be- 
fore and  after  the  injury  complained  of.  This  evidence  was 
clearly  admissible,  under  the  authority  of  the  decision  in  the 
case  of  Bailroad  Co.  v.  Bichardson,  91  U.  S.  454,  as  "  tending 
to  prove  the  possibility,  and  consequent  probability,  that 
some  locomotives  caused  the  fire,  and  as  tending  to  show  a 
negligent  habit  of  the  officers  and  agents  of  the  railroad  com- 
pany." 

It  is  claimed  that  the  court  erred  in  permitting  the  de- 
fendants in  error  to  prove  that  the  right  of  way  and  the  track 
at  other  points  than  that  where  the  fire  occurred  were  in- 
cumbered by  dead  grass  and  other  combustible 
material.  Comp.  St.  Mont.  p.  830,  reads  as  follows:  J^""~  « *• 
**  Sec.  719.  It  shall  be  the  duty  of  all  railroad  cor-  rSstS^wHf 
porations  or  railroad  companies  operating  anv 
railroad  within  this  territory  to  keep  their  railroad  track, 
and  either  side  thereof,  for  a  distance  on  each  side  of  the 
track  or  roadbed,  so  far  as  it  passes  through  any  portion 
of  the  territory  of  Montana,  free  from  dead  grass,  weeds,  or 
other  dangerous  or  combustible  material ;  and  any  railroad 
company  or  corporation  so  failing  to  keep  their  railroad  track 
free  and  clear,  as  above  specified,  and  each  side  thereof,  shall 
be  liable  for  an^p"  damages  which  may  occur  from  fire  emanat- 
ing from  operating  the  railroad ;  and  a  neglect  to  comply  with 
the  provisions  of  this  chapter  in  keeping  clear  any  railroad 
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track,  and  either  side,  for  a  distance  equal  to  the  space  of 
ground  covered  by  the  grant  of  the  right  of  way  of  the  rail- 
road company,  provided  that  the  same  does  not  exceed  one 
hundred  feet  on  each  side  of  the  roadbed,  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  any  railroad  corporation 
so  operating  any  railfoad  within  the  territory  of  Montana/' 

Witnesses  were  allowed  to  testify  as  to  the  condition  of  the 
track  "all  along  up  through  there,  at  points  opposite  the 
camp."  We  do  not  think  tne  inquiry  took  too  wide  a  range. 
The  investigation  was  sufficiently  confined  to  the  immediate 
neighborhood  of  the  fire,  and  it  is  not  perceived  that  the 
plaintiff  in  error  could  have  been  injured  by  it.  There  is 
another  view  under  which  this  evidence  was  clearly  proper. 
The  fire  started  at  bridge  71,  half  a  mile  from  the  wood-pile. 
In  the  intervening  space  a  second  fire  was  started  by  the  same 
train.  The  foreman  who  was  fighting  the  first  fire  abandoned 
it  for  a  time  to  extinguish  the  other.  In  the  mean  time  the 
first  fire  increased  and  spread.  It  was  proper  to  consider  the 
condition  of  the  track  through  the  entire  distance,  as  affecting- 
the  question' of  contributory  negligence  of  defendants  in  error 
in  their  action  in  opposing  the  spread  of  the  fires. 

The  instruction  of  the  court  upon  the  statute  quoted  above 
is  assigned  as  error.  The  court  said :  "  It  was  made  hereby 
the  duty  of  the  defendant  to  keep  the  railroad  track  and  right- 
of  way,  to  the  distance  of  100  feet  on  each  side  of  such  track, 
free  from  dead  grass,  weeds,  and  other  dangerous  and  com- 
bustible material^  and  the  failure  to  do  so  was  prima  fojde 
evidence  of  negligence  on  the  part  of  the  railroad  company." 

It  is  claimed  that  this  instruction  leaves  out  of  considera- 
tion the  question  whether  the  combustible  material  left  in  the^ 
right  of  way  was  the  means  of  communicating  the  fire.  This 
instruction,  so  far  as  it  goes,  is  a  synopsis  of  the  statute,  and 
consequently  a  correct  exposition  of  the  law.  The  record  dis- 
closes that  the  only  exception  taken  to  it  was  on  the  ground 
that  there  was  no  evidence  to  show  the  width  of  the  right  of 
way  to  have  been  100  feet  on  each  side  of  the  centre  of  the 
track,  and  that  the  width  was  a  question  of  fact  for  the  jury. 
If  there  were  any  error  in  the  failure  to  charge  further,  as 
now  claimed,  it  was  waived  by  the  plaintiff  in  error.  Mutual 
Life  Co,  V.  Snyder,  93  U.  S.  396. 

It  is  claimecl  that  there  was  error  in  the  instruction  upon  the^ 
subject  of  contributory  negligence.  The  court  charged  the 
jury  that  it  devolved  upon  the  defendant  to  prove,  by  a  pre- 
ponderance of  evidence,  that  the  plaintiffs  were 
JJJJJjJ^J^  guilty  of  contributory  negligence.  Plaintiff  in  error 
admits  the  correctness  of  this  rule  in  ordinary 
cases,  but  contends  that  whenever  the  plaintiff*,  in  making  his 
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ease,  shall  have  disclosed  evidence  of  his  own  contributory 
negligenoe»  the  burden  of  proof  is  shifted,  and  it  devolves 
upon  him  to  show  that  his  negligence  was  not  of  a  character 
to  bar  his  right  of  action.  The  evidence  which  it  is  claimed 
proved  the  plaintiff's  contributory  negligence  consisted  in  the 
fact  that,  upon  the  further  side  of  the  wood  pile,  and  extend* 
ing  toward  the  timber,  the  plaintiffs  had  failed  to  clear  tbe 
brush  and  combustible  material  out  of  an  open  draw,  through 
which  draw  the  fire,  after  reaching  the  timber,  was  communi- 
cated to  the  wood.  We  cannot  see  in  this  omission  any  evi- 
dence of  contributory  negligence.  The  law  did  not  impose 
upon  the  defendants  m  error  the  duty  of  clearing  the  ground 
around  their  wood-pile.  As  a  matter  of  precaution,  they  had 
cleared  away  inflammable  material  at  all  points  where  they 
anticipated  danger  of  the  approach  of  fire,  and  there  was 
nothing  in  their  failure  to  clear  the  draw  which  would  shift 
the  burden  of  proof.     Coasting  Co.  v.  Tolson,  139  U.  S.  657. 

The  instruction  of  the  court  upon  the  subject  of  intervening 
cause  is  assigned  as  error.  The  evidence  was  that  at  the  be- 
ginning  of  the  fire  the  wind  was  from  the  south,  and  served  to 
blow  the  fire  away  from  the  road ;  subsequently  it 
shifted  to  the  north — a  change  which  was  usual  at  J^J^^**  "' 
that  time  of  the  year.  There  is  no  evidence  of  a 
change  in  the  intensity  of  the  wind.  The  court  charged  the 
jury  as  follows :  ''  It  is  claimed  the  rise  and  change  of  the 
wind  should  be  classed  as  an  intervening  cause,  but  I  must 
state  to  you  that  I  think  it  should  not  be  so  considered."  It 
is  contended  that  the  jury  should  have  been  allowed  to  deter- 
mine whether  the  change  in  the  wind  was  an  intervening 
cause.  No  authority  has  been  cited  which  supports  this  con- 
tention. It  is  only  the  occurrence  of  a  heavy  and  extra- 
ordinary wind  that  has  in  certain  cases  been  held  to  be  an 
intervening  cause.  A  simple,  and  not  unusual,  change  in  the 
direction  of  the  wind  cannot  be  said  to  disturb  the  unbroken 
connection  between  the  wrongful  act  and  the  injury,  and 
hence  is  not  an  intervening  cause.  The  jury  were  properly  so 
instructed. 

The  judgment  is  affirmed. 

Fires  Caused  by  Railroads — Evidence  of  Escape  of  Sparlcs  from  Other 
Engines  and  Other  Firesi — In  InmaD  v,  Elberton  Air-line  R.  Co.  (Ga.,  Jan. 
4,  1893.),  16  S.  £.  Rep.  958,  it  was  alleged  that  the  burning  of  the  plain- 
tilTs  property  was  caused  by  sparks  which  escaped  from  one  of  two  en- 
gines described  in  the  declaration,  by  reason  of  the  defective  condition  of 
tbe  engine,  and  the  negligent  manner  in  which  it  was  operated.  It  was 
held  that  the  refusal  of  the  court  to  admit  evidence  that  other  engines  of 
the  defendant  besides  these  two,  and  not  shown  to  be  of  like  construction, 
bad  at  other  times  emitted  sparks  at  or  near  the  same  place,  is  not  ground 
for  a  new  trial.     The  court  said  ;     ^*The  question   before  the  jury  was* 
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-whether  it  was  caused  by  one  of  these,  and  the  negligence  alleged  was 
negligence  in  the  condition  and  management  of  these  two.  How,  then, 
•could  it  be  material  or  relevant  to  show  negligence  on  other  occasions,  and 
in  regard  to  other  engines  than  these,  especially  when  there  was  no  at- 
tempt to  show  that  such  other  engines  were  of  like  construction  ?  The 
•cases  cited  in  support  of  the  contention  that  this  testimony  should  have 
been  admitted  are  clearly  distinguishable  from  the  present  case.  In  some 
of  them  the  eyidence  as  to  other  occasions  related  to  the  particular  engine 
which  was  alleged  to  have  caused  the  fire,  and  in  the  other  cases  the  en- 
gine that  caused  the  fire  was  not  identified.  Where  the  engine  that  caused 
the  fire  cannot  be  fully  identified,  evidence  that  the  defendant's  engines 
frequently  emitted  sparks  on  former  occasions  near  the  time  of  the  fire  in 
•question  is  generally  held  relevant  and  competent  to  show  habitual  negli- 
gence, and  to  make  it  probable  that  the  plaintiff's  injury  proceeded  from 
the  same  quarter  ;  but  when  the  engine  is  identified  the  same  reason  does 
not  operate,  and  evidence  as  to  the  condition  of  other  engines,  and  of 
their  causing  fires,  is  clearly  irrelevant.  To  this  effect,  see  2  Shear.  & 
R.  Neg.  (ed.  1888,)  §  675,  and  cases  cited.  See,  especially,  the  following 
cases:  Albert  v.  Railroad  Co.,  98  Pa.  St.  816  ;  Railway  Co.  «.  Decker,  78 
Pa.  St.  298;  Coale  «.  Railroad  Co.,  60  Mo.  227;  Boyoe  v.  Railroad  Co., 
42  N.  H.  97;  Jacksonville,  etc.,  Ry.  Co.  «.  Peninsular,  etc.,  Manufg  Co. 
(Fla.),  49  Am.  &  Eng.  R.  Cas.  603;  Ireland  v.  Railroad  Co.»  79  Mich. 
168;  Gibbons  «.  Railroad  Co.,  58  Wis.  885,  13  Am.  &  Eng.  R.  Cas.  469.  In 
the  last  of  these  the  question  is  considered  at  some  length,  and  among  the 
•cases  discussed  is  that  of  Railroad  Co.  «.  Richardson,  91  U.  S.  454,  which 
was  the  authority  mainly  relied  upon  by  counsel  for  the  plaintiff  in  error 
here.  It  is  said  :  ^  In  that  case,  both  in  the  brief  of  the  learned  counsel 
and  in  the  opinion  of  Mr.  Justice  Strong,  the  language  is  very  care- 
lessly  used  that  evidence  that  the  locomotives  of  the  company,  at  other 
times  and  places  on  the  same  road,  were  so  constructed  as  to  scatter  fire 
Along  the  track,  might  tend  ''to  prove  a  possibility,  and  a  consequent 
probability,  that  some  locomotive  of  the  company  caused  the  fire,  and 
show  a  negligent  habit  of  the  ofiicers  and  a^nts  of  the  railroad  com- 
pany. ^^  But  m  that  case  it  is  said,  in  the  opinion:  ''The  particular  en- 
gines which  caused  the  fire  were  not  identified.^*  In  such  a  case  such  evi- 
dence might  tend  to  prove  the  possibility,  and  consequent  probability, 
that  some  locomotive  of  the  company  caused  the  fire.  This  wonderfully 
loose  logic  may  be  satisfactory  to  a  judicial  mind  in  cases  where  there  was 
no  proof  that  any  particular  and  identified  locomotive  caused  the  fire  in 
question,  if  any  locomotive  of  the  company  did.  But  in  due  deference  to 
the  learned  judge  who  wrote  the  opinion,  and  the  other  judges  who  have 
used  this  language,  it  is  submitted  that  a  possibility  can  never  establish  a 
probability  of  a  fact  required  to  be  proved  in  order  to  make  a  railroad 
company  or  any  party  liable  in  any  action  whatever,  and  the  proposition 
is  no  sounder  in  logic  than  in  law.  It  would  be  a  monstrous  doctrine  that 
when  a  party  is  sued  in  tort  for  a  personal  injury  to  another,  occasioned 
by  his  negligence  in  not  furnishing  proper  appliances  or  otherwise,  his 
common  carelessness,  or  carelessness  in  other  cases,  tends  to  prove  the 
*' possibility,'*  and  therefore  "probability,'*  that  the  act  charged  was  the 
result  of  his  negligence,  without  proof  even  that  he  committed  it.*  In  the 
case  of  Railway  Co.  v,  Hesters,  15  S.  E.  Rep.  828  (decided  by  this  court 
lit  the  last  term),  in  which  the  testimony  as  to  the  escape  of  sparks  from 
•engines  of  the  defendant  on  occasions  previous  to  the  fire  in  question  was 
held  admissible,  the  evidence  for  the  company  showed  that  all  the  locomo> 
tives  of  the  company  were  kept  substantially  in  the  same  condition.  Be- 
sides, in  that  case  there  was  a  general  allegation  that  the  fire  was  caused 
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hj  the  defendant's  engines,  and  no  particular  engines  were  described  or 
identified." 

In  Chicago,  St.  P., M.  &  O.  R.  Co.  «.  Gilbert, 52  Fed. Rep. 711.  Judge  Shiras^ 
of  the  circuit  court  of  appeals,  takes  the  opposite  view,  and  holds  that  in 
an  action  against  a  railroad  company  for  the  negligent  burning  of  buildings 
situated  near  its  tracks,  where  the  only  issue  was  as  to  the  ori^n  of  the 
fire,  evidence  that,  on  different  occasions  within  some  weeks  prior  to  the 
loss,  fire  bad  escaped  from  engines  of  the  company  in  the  immediate 
Ticinity  of  the  property,  was  admissible  as  tending  to  prove  the  possibility, 
and  the  consequent  probability,  that  some  engine  caused  the  fire.  Railway 
Co.  V.  Richardson,  91  U.  S.  454,  followed.  The  court  said:  ''  We  do  not 
think  counsel  for  plaintiff  in  error  have  successfully  distinguished  the  facts 
of  the  two  cases.  Counsel  cite  and  comment  at  length  on  the  cases  of 
Gibbons  «.  Railroad  Co.,  58  Wis.  835,  13  Am.  &  Eng.  R.  Cas.  469;  Rail- 
road Co.  V.  Stranahan,  79  Pa.  St.  405;  AUard  «.  Railroad  Co.,  78  Wis.  165; 
Ireland  «.  Rai|road  Co.,  79  Mich.  168;  and  Coale  v.  Railroad  Co.,  60  Mo. 
227, — as  authorities  establishing  the  distinction  that  evidence  showing  the 
scattering  of  fire  by  the  engines  of  the  company  at  other  times  and  places 
is  only  admissible  when  the  identity  of  the  particular  engine  supposed  to 
have  set  the  fire  in  the  case  on  trial  is  unknown.  We  must  not,  in  the  con- 
sideration of  this  question,  lose  sight  of  the  issues  involved.  In  the  case  at 
bar  it  was  not  admitted  by  the  company  that  the  fire  was  caused  by  sparks 
escaping  from  a  particular  engine,  in  which  event  the  querv  would  be  as  to 
the  condition  of  that  particular  engine  and  the  mode  m  which  it  was 
handled.  On  the  conti'ary,  the  parties  were  at  issue  as  to  the  origin  of  the 
fire,  the  plaintiffs  claiming  that  it  was  due  to  fire  escaping  from  some  one 
of  the  engines  of  the  company,  and  the  defendant  that  it  was  due  to  fire 
escaping  from  the  mill  itself.  Upon  this  issue  it  would  certainly  be  open 
to  the  defendant  to  prove  that  the  mill  was  so  run  and  manafi^ed  by  the 
plaintiffs  that  the  fire  frequently  escaped  therefrom,  and  caused  the  burning 
of  combustible  matter  in  the  vicinity  of  the  mills,  because  such  evidence 
would  tend  to  support  the  claim  of  the  defendant  that  the  fire  was  started 
by  sparks  or  live  coals  coming  from  the  mill.  In  like  manner  it  was,  upon 
this  issue  of  the  origin  of  the  fire,  open  to  plaintiffs  to  prove  that  the 
engines  of  the  company  did  permit  the  escape  of  sparks,  causing  other  fires, 
as  a  fact  tending  to  show  that  this  particular  fire  thus  originated.  This 
action  was  brought  under  the  provisions  of  section  60,  c.  34,  Gen.  St.  Minn., 
which  enacts  that:  All  railroad  companies  or  corporations  operating  or 
running  cars  or  steam  engines  over  roads  in  this  state  shall  be  liable  to  any 
party  a^ffrieved  for  all  damage  caused  by  fire  being  scattered  or  thrown 
from  said  cars  or  engines,  without  the  owner  or  owners  of  the  property  so 
damaged  being  required  to  show  defect  in  their  engines,  or  negligence  on 
the  part  of  their  employes ;  but  the  fact  of  such  fire  being  scattered  or 
thrown  shall  be  construed  by  all  courts  having  jurisdiction  as  prima  fade 
evidence  of  such  negligence  or  defect.  *  «  *  Under  the  provisions  of 
this  section,  to  obtain  the  benefit  of  the  prima  facie  case  therein  provided 
for,  it  is  necessary  for  the  plaintiffs  to  prove  that  the  confiagration  com- 
plained of  resulted  from  fire  scattered  or  thrown  from  the  cars  of  the  rail- 
way company,  and,  when  the  company  denies  that  the  given  fire  so 
originated,  then,  upon  this  issue  of  the  origin  of  the  fire,  it  is  competent  to 
prove  generally  that  the  engines  used  by  the  defendant  company  do  scatter 
or  tnrow  out  fire,  because,  in  the  language  of  the  supreme  court  in  the 
Richardson  Case,  aupra,  such  evidence  tends  to  prove  the  '  possibility,  and 
consequent  probability,  that  some  locomotive  caused  the  fire.^  See,  also, 
Sheldon  v.  Railway  Co.,  14  N.  Y.  218;  Ross  v.  Railroad  Co.,  6  Allen,  87; 
Longabaugh  v.  Railroad  Co.,  9  Nev.  271." 

And  in  the  case  of  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson  (C.  C.  A.),  54  Fed. 
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Hep.  474,  it  was  held  that  in  an  action  against  a  railway  company  for  the 
loss  of  hay  and  grass  by  reason  of  the  negligent  escape  of  fire  from  its  loco* 
motives,  evidence  is  admissible  that  both  before  ana  after  the  injury  com- 
plained of  defendant's  engines  had  set  fire  to  grass  and  other  combustible 
matter  in  the  immediate  vicinity  of  plaintiff's  premises,  and  similarly  sit- 
uated. See,  also,  Jacksonville,  I.  &  K.  W.  R.  Co.  e.  Peninsular,  L.  L  &  M. 
Co.  (Fla.),  49  Am.  A  £ng.  R.  Cas.  608;  Henderson  v.  Philadelphia  &  R. 
R.  Co.  (Pa.),  48  Am.  &  Eng.  R.  Cas.  16,  and  cases  cited  in  note,  80. 

Contributory  Negligence  of  Property -owners  in  not  Guarding  against 
Fire.— In  Cincinnati,  L.  St.  L.  &  C.  R.  Co.  «.  Smock  (Ind.,  Jan.  24,  1893.;, 
38  N.  E.  Rep.  108,  it  was  held  that  the  plaintiff,  in  the  construction  and 
management  of  his  ice-house,  had  the  right  to  assume  that  the  railroad 
•company  would  manage  its  locomotive  engine  carefully,  and  would  take 
euch  precautions  as  were  necessary  to  prevent  its  exposure  to  unnecessary 
and  unusual  danger.  It  was  the  usual  dangers  against  which  the  plaintiff 
was  bound  to  provide,  and  not  against  the  unusual.  Citing  Railway  Co.  v. 
Burger,  134  Ind.  275;  Railway  Co.  e.  Jones,  86  Ind.  496;  Kellogg  e.  Rail- 
way Co.,  26  Wis.  228. 
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V. 

Milwaukee  &  Nobthebn  B.  Oo. 

(84  Wiicannn,  171.) 

Fires — Negligence^Condition  of  Locomotive — Question  for  the  Jury 

Plaintiff^s  ice-house  was  near  a  side-track  of  defendant's  road,'  which  had 
been  built  to  accommodate  plaintiffs.  In  removing  sawdust  to  the  house 
plaintiffs  left  some,  with  other  inflammable  material,  on  and  about  the 
track.  Defendant's  engine  passed  over  the  track  a  few  minutes  before  the 
fire  was  seen  between  the  rails,  which  rapidly  spread  before  a  strong  wind, 
and  consumed  the  ice-house.  The  evidence  showed  that  the  engine  was 
provided  with  the  most  approved  appliances,  and  that  fire  could  not  fall  on 
the  track,  if  the  dampers  were  closed  and  the  ash-pan  in  proper  condition. 
HM,  that  the  question  whether  there  was  negligence  in  the  construction, 
condition,  and  operation  of  the  engine  was  for  the  jury,  not  for  the  court. 

Combustibie  IMaterial  on  and  afc^ut  Tracic — Duty  of  Company  not  Own- 
ing Croundi — The  railroad  did  not  own  the  ground  where  the  side-track 
wns  laid,  it  being  laid  under  a  mere  license.  There  was  evidence  that  part 
of  the  inflammable  material  was  placed  on  and  about  the  side  track  by  the 
railroad  employes.  Bieldy  that  the  company  was  under  the  same  obligation 
to  keep  the  track  clean  as  if  it  owned  the  gpround,  and  that  it  shoula  have 
been  left  to  the  jury  whether  such  material  was  negligently  left  there,  and 
whether  the  flre  might  have  originated  in  it. 

Appeal  from  Milwaukee  circuit  court. 

The  action  was  brought  to  recover  the  value  of  plaintiff*a 
ice-houses,  ice,  tools,  etc.,  destroyed  by  fire  May  17,  1890.  In 
February,  1890,  the  plaintiff  constructed  the  three  ice-houses 
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which  were  burned,  upon  rented  land  on  the  shorea  of  Lake 
Winnebago,  near  the  City  of  Menasha.  The  houses  were  all 
joined  together,  and  at  about  the  same  time  the  Jefferson  Ice 
Company  built  two  ice-houses  west  of  and  adjoining  the  plain- 
tiff's houses.  In  March,  1890,  the  defendant  railroad  com- 
pany constructed  a  temporary  side-track  alonp  in  front  of  the 
ice-houses,  between  them  and  the  lake,  and  about  10  feet  dis- 
tant from  them,  which  side-track  connected  with  the  main 
line  of  the  Appleton  branch  of  defendant's  railroad.  This  side- 
track was  put  in  by  the  company  simply  by  request  of  one 
Beed,  the  owner  of  the  lands  upon  which  both  these  houses 
and  track  were  situated,  and  the  railroad  company  had  no  in- 
terest in  the  land  on  which  the  track  was  constructed,  saye  such 
as  might  be  obtained  by  such  a  mere  license.  The  track  was 
built  to  accommodate  the  owners  of  the  ice-houses  in  shipping 
in  materials  and  shipping  out  ice,  and  it  was  used  for  that 

J>arpose.  The  track  was  rudely  built  while  the  ground  was 
rozen,  and  some  of  the  pieces  of  boards  and  timber  left  on 
the  ground  from  the  building  of  the  ice-houses  were  used  in 
blocking  up  the  ties.  Prior  to  the  burning  of  the  ice-houses, 
both  the  plaintiff  and  the  Jefferson  Ice  Company  had  shipped 
in  sawdust  in  cars,  which  was  unloaded  in  front  of  their  re- 
spectiye  ice-houses,  and  part  of  which  had  been  necessarily 
scattered  about  the  track  and  between  the  track  and  the  ice- 
houses. Both  ice  companies  had  also  purchased  hay,  which 
was  unloaded  from  the  wagons  south  of  the  track,  and  carried 
across  the  tracks  on  forks,  so  that  a  part  of  it  was  also  scat- 
tered on  the  track  and  between  the  track  and  the  houses. 
It  was  claimed  on  the  trial  by  appellants  that  this  debris  had 
been  cleaned  up  by  the  ice  companies  prior  to  the  fire,  but 
this  eyidence  was  contradicted  by  respondent's  witnesses.  On 
the  day  of  the  fire  a  strong  wind  was  blowing  across  the  track 
toward  the  ice-houses,  and  the  inflammable  materials  in  and 
about  the  roadbed  were  dry.  A  switch-engine  was  run  down 
the  side-track  past  the  plaintiff's  house  and  in  front  of  or  a 
little  beyond  the  Jefferson  ice-house.  Within  a  few  minutes 
a  fire  started.  There  is  much  eyidence  tending  to  show  that 
it  started  between  the  rails  of  the  railroad  track  in  front  of 
the  Jefferson  ice-house,  and  it  was  rapidly  carried  by  the 
wind  to  the  Jefferson  ice-house,  and  from  there  to  the  plain- 
tiff's ice-houses,  all  of  which  were  destroyed ;  the  apparent 
•course  of  the  fire  corresponding  with  the  direction  of  the 
wind. 

The  plaintiff  claimed  in  its  complaint  that  the  fire  was  di- 
rectly caused  by  the  negligence  of  the  defendant  in  the 
following  respects :  "  (1)  In  the  negligent  manner  of  con- 
structing its  roadbed ;  (2)  negligently  leaying  on  its  roadbed 
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quantities  of  chips,  rubbish,  and  other  iuflammable  materials  ; 

(3)  negligently  operating  and  running  its  locomotive ;  (4)  in 
not  providing  its  locomotive  with  any  proper  and  sufficient 
appliances  for  the  prevention  of  the  escape  and  spread  of  fire 
therefrom ;  (5)  carelessly  switching  and  bumping  the  locomo- 
tive into  other  cars  owned  by  the  company  standing  on  the 
track.  That  by  reason  of  such  negligence  burning  coals  or 
cinders  fell  from  the  locomotive  upon  the  combustible  mate- 
terial  placed  and  left  upon  the  roadbed,  setting  the  same  on 
fire,  which  fire  was  communicated  to  adjoining  property 
owned  by  the  Jefferson  Ice  Company,  and  from  tnence  com-^ 
municated  to  the  ice-houses  of  the  plaintiff." 

The  defendant,  by  answer,  alleged  that  the  track  was  laid 
by  virtue  of  a  mere  license,  and  at  the  request  of  and  for  the 
convenience  of  plaintiff,  and  that  these  facts,  as  well  as  the 
manner  of  its  construction,  were  known  to  the  plaintiff;  that 
the  inflammable  material  on  the  track  was  placed  and  left 
there  by  the  plaintiff  and  by  the  Jefferson  Ice  Company,  and 
not  by  defendant ;  and  denied  that  it  caused  or  set  the  fire. 

Upon  the  trial  the  following  special  verdict  was  returned 
by  tne  jury :  (1)  "  Did  Curtis  Reed  and  wife,  the  owners  of 
certain  lands  on  Lake  Winnebago,  at  Menasha,  Wisconsin,, 
through  their  son,  W.  W.  Reed,  on  February  19,  1890,  ask  J. 
C.  Spencer,  vice-president  of  the  Milwaukee  &  Northern  Rail- 
road Company,  if  said  railroad  company  would  lay  a  track  on 
the  land  of  said  Curtis  Reed  and  wife,  to  enable  persons  to- 
ship  ice  therefrom,  if  they,  the  owners,  could  induce  persona 
to  put  up  ice  thereon?  Answer.  Yes.  (By  direction  of 
court.)"  (2)  "Did  the  defendant,  through  said  Spencer,, 
promise  to  lay  a  temporary  track  on  the  land  of  said  Curtis 
Reed  and  wife  in  case  parties  should  put  up  ice  thereon,  and, 
in  case  the  business  should  become  permanent,  to  lay  a  per- 
manent track  on  a  grade  to  be  made  by  the  owners  of  the 
land?  A.  Yes.  (Bv  direction  of  court.)"  (3)  "Was  the 
track  which  was  laid  a  temporary  track,  laid  by  the  defend- 
ant upon  the  frozen  ground,  m  pursuance  of  said  arrangement 
between  the  owners  of  said  land  and  said  Spencer  ?    A.  Yes." 

(4)  "  Did  the  plaintiff  ice  company,  after  the  defendant  prom- 
ised to  lay  said  temporary  track.  Knowing  that  other  ice  com- 
panies were  putting  up  ice  on  said  Reed's  land,  make  an 
arrangement  with  the  said  Reeds  to  occupy  aportion  of  said 
land,  and  store  ice  thereon  for  shipment  ?  A.  Yes."  (5)  "  Was 
the  property  belonging  to  the  Kurz  &  Huttenlocher  Ice  Com. 
pany  set  on  fire  May  17,  1890,  by  a  spark,  cinder,  or  coal  es. 
caping  from  the  engine  of  the  defendant  railroad  company 
which  set  on  fire  the  adjoining  ice-houses,  the  fire  being  com. 
municated  to  Kurz  &  Huttenlocher's  ice-houses  ?    A  Yes.'»- 
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(6)  *'Was  the  defendant^  in  the  manner  in  which  its  roadbed 
was  constructed,  guilty  of  negligence  which  ca^used  the  de- 
struction of  the  plaintiffs  property?  A.  No."  (7)  "If  the 
court  should  finally  be  of  the  opinion  that  the  plaintiffs 
should  recover,  at  what  amount  do  you  assess  their  damages? 
A.  112,335.71."  Upon  this  verdict  judgment  was  rendered 
for  defendant,  from  which  plaintiffs  appeal. 

MxUeTy  Noyea  cfe  MiUery  for  appellants. 

G,  H.  Van  Astiney  for  respondent. 

WiNSLOW,  J. — ^The  trial  was  long,  and  the  exceptions  taken 
were  numerous.  We  shall  review  the  case  no  further  than  is 
necessary  to  a  discussion  of  certain  questions  fundamental  to 
the  case,  upon  which  we  think  the  conclusions  of  the  trial 
court  were  erroneous. 

1.  The  court  refused  to  submit  to  the  jury  any  question  as 
to  the  alleged  negligent  construction,  condition,  or 
operation  of  the  engine,  and  ruled  that  there  was  no  D^feftiTe  eoa- 
eridence  tending  to  show  that  there  was  any  negli-  ditionofeM- 
gence  on  the  part  of  the  company  in  either  respect.  »t»«-<liierti«« 
The  evidence  of  defendant's  employes  was  to  the  ••''J"'^- 
effect  that  the  engine  was  provided  with  the  most 
approved  appliances  to  prevent  the  escape  of  fire ;  that  these 
appliances  were  all  in  good  condition,  the  dampers  properly 
closed,  and  the  ash-pan  properly  cleaned,  at  the  time  the  en- 
gine passed  over  the  track ;  and  there  was  no  positive  evi- 
dence of  any  defect  in  the  engine  or  its  appliances  on  the  part 
of  the  plaintiff.  Now,  it  is  urged  by  the  defendant,  in  sup- 
port of  the  ruling  of  the  trial  court,  that  science  has  not  yet 
succeeded  in  constructing  devices  that  will  absolutely  prevent 
the  escape  of  minute  marks  from  a  locomotive  at  work,  con- 
sequently that  the  mere  fact  that  a  fire  was  discovered  soon 
after  the  engine  passed  (there  being  nothing  to  show  the  size 
of  the  spark  or  coal  which  caused  it)  is  not  sufficient  to  justify 
the  jury  in  finding  negligent  construction,  condition,  or  man- 
agement of  the  engine,  in  the  face  of  the  great  weight  of 
affirmative  testimony  as  to  good  condition  and  proper  manage- 
ment, because  the  fire  may  have  resulted  from  the  presence 
of  one  of  the  minute  sparks,  which  no  appliance  yet  invented 
can  arrest.  In  support  of  this  argument,  Spaulding  v.  Bail- 
way  Co.,  30  Wis.  110,  is  cited.  The  case,  however,  is  not  like 
the  Spaulding  Case  in  some  of  its  essential  features.  In  the 
case  at  bar  the  evidence  tended  to  show  that  the  fire  origi- 
nated from  a  spark  or  coal  dro{>ped  from  the  ash-pan.  There 
was  evidence  irom  which  the  inference  was  strong  that  the 
fire  started  between  the  rails  of  the  track.  This  was  certainly 
a  pretty  satisfactory  indication  that  the  fire  was  not  started  by 
56A.&E.  R.  CajB.— 7 
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a  cinder  frota  the  smoke-stack,  because  such  a  spark,  with  the 
stroDg  wind  which  the  evidence  tends  to  show  was  blowing, 
woula  probably  have  been  blown  to  some  distance  from  the 
track.  There  was  also  considerable  evidence  on  the  part  of 
the  defendant's  employes  that  coals  or  cinders  could  not  es- 
cape from  the  ash-pan  if  the  pan  was  in  proper  condition, 
properly  cleaned,  and  the  dampers  closed ;  some  of  the  wit- 
nesses going  so  far  as  to  say  that  the  escape  of  coals  or  cin- 
ders from  the  ash-pan,  under  such  circumstances,  was  impos- 
sible. The  situation,  then,  was  this :  There  was  evidence 
from  which  two  conclusions  might  properly  be  drawn  by  the 
jury,  notwithstanding  the  positive  testimony  of  defenaant's 
employes  as  to  the  condition  of  the  engine  :  Firsts  that  the 
tire  was  started  by  cinders  escaping  from  the  ash-pan  ;  second, 
that  no  cinders  or  coal  could  escape  from  the  ash-pan,  if  prop- 
erly constructed  and  in  proper  condition.  If  these  two  facts 
were  found,  then  the  fire  must  have  arisen  because  the  ash-pan 
was  either  not  properly  constructed,  or  was  out  of  repair,  or 
not  properly  cleaned  or  managed,  at  the  time  of  the  passage 
of  the  engine  over  the  track  in  question.  These  questions 
should  certainly  have  been  submitted  to  the  jury.  The  case 
is  identical  in  principle  in  this  regard  with  the  case  of  Brus- 
berg  V,  Railway  Co.,  55  Wis.  106,  7  Am.  &  Eng.  R.  Cas.  605. 

2.  The  plaintiff  submitted  certain  questions  which  it  desired 
should  be  made  a  part  of  the  special  verdict,  but  none  of 

which  were  incorporated  in  the  verdict  by  the 
Combnsiibie  court.  These  questions  were:  (1)  Whether  the 
niftteriai  oi  fire  Originated  in  combustible  m.^^-erial  placed  and 
track.  left  on  the  track  by  the  defenda'Li';  {2)  if  not,  did 

the  defendant  know  that  the  combustible  material 
in  which  the  fire  originated  was  upon  the  track  a  length  of 
time  prior  to  the  fire  reasonably  sufficient  to  prove  the  same, 
and  neglect  to  do  so?  Touching  the  alleged  negligence  of 
the  defendant,  the  court  submitted  but  one  question,  namely, 
whether,  by  reason  of  the  original  negligent  construction  of 
tlie  roadbed,  the  fire  was  occasioned.  The  effect  of  this  was 
to  eliminate  from  the  case  all  questions  of  negligence  on  the 
])art  of  the  defendant  except  in  the  one  respect  named  in  the 
question  last  referred  to.  There  was  certainly  evidence  in  the 
case  tending  to  show  that  there  was  a  considerable  amount  of 
chips  along  the  track  in  front  of  the  ice-houses,. which  had 
been  made  in  course  of  the  construction  of  the  railroad,  and 
in  blocking  up  the  ties,  and  which  had  been  allowed  to  remain 
there  by  the  railroad  company.  There  was  also  evidence 
tending  to  show  that  there  was  much  hay  and  sawdust  scat- 
tered along  the  track  at  the  place  where  the  fire  originated, 
which  had  been  dropped  there  by  the  Jefferson  Ice  Company 
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in  unloading  cars  and  loads  of  hay,  and  which  had  been  al- 
lowed to  remain  by  the  railroad  company ;  and  a  jury  might 
reasonably  find  that  no  fire  would  have  started  but  for  the 
presence  of  one  or  both  of  these  classes  of  inflammable  mate- 
rial upon  the  track.  It  seems  evident  that,  if  this  debris  had 
been  upon  a  part  of  the  permanent  right  of  way  of  the  com- 
pauy,  the  q^uestion  whether  the  company  had  exercised  reason- 
able care  m  keeping  its  right  of  way  free  from  inflammable 
material  would  have  been  one  for  the  jury.  Gibbons  v.  Rail- 
road Co.,  66  Wis.  161,  25  Am.  Eng.  &  R.  Cas.  479. 

In  this  case,  however,  it  is  insisted  that  because  the  railway 
company  had  only  a  naked  license  to  lay  its  track,  and  had 
no  interest  in  the  land,  it  had  no  control  over  the  premises 
covered  by  its  rails  and  ties,  and  owed  no  duty  to  any  one  to 
remove  combustible  material  We  have  been  referred  to  no 
case  which  lays  down  this  principle,  and,  if  there  be  any,  we 
shall  decline  to  follow  it.  In  our  opinion,  the  duty  of  the 
defendant  company  to  take  reasonable  care  of  the  track  to 
prevent  the  starting  of  fires  is  not  lifted  from  its  shoulders  by 
the  fact  that  it  did  not  own  the  right  of  way,  but  was  simply  a 
licensee.  It  built  this  track,  and  was  using  it  for  its  own  gain 
in  the  freights  and  tolls  which  it  expected  and  was  entitled  to 
charge  the  ice  companies.  The  track  was  rightfully  laid.  The 
company  had  a  right  to  operate  it  and  collect  freights  so  long, 
at  least,  as  its  license  was  unrevoked.  It  would  be  strange  to 
hold  that  the  railroad  company  possessed  all  the  substantial 
rights  in  the  wav  of  using  tne  track  and  collecting  its  freights 
which  it  would  ave  if  it  owned  the  right  of  way  with  none  of 
the  duties  or  L  abilities  which  ordinarily  result  from  such  use. 
Is  there  any  ^ood  reason  for  so  holding?  We  think  not.  As- 
suredly the  license  to  lay  its  track  and  operate  its  engines 
and  ears  carried  with  it  necessarily  the  right  and  duty  to  put 
and  keep  its  tracks  in  such  condition  that  the  business  could 
be  done  with  safety  to  its  employes  and  its  patrons.  With  the 
right  which  it  enjoyed  and  was  exercising  for  its  own  gain  and 
profit  goes  hand  in  hand  a  correlative  duty  to  use  reasonable 
care  to  keep  its  tracks  clear  from  inflammable  material. 

From  these  views  it  is  clear  that  the  court  should  have  sub- 
mitted in  some  appropriate  form  to  the  jury  the  question 
whether  it  negligently  placed  inflammable  material  upon  its 
track,  or  negligently  allowed  such  material  to  remain  there, 
and  whether,  in  either  event,  the  fire  in  question  originated  in 
such  inflammable  material.  Some  of  the  material  issues  in 
the  action  not  having  been  passed  upon,  a  new  trial  will  be 
necessary. 

Judgment  reversed^  and  cause  remanded  for  a  new  trial. 
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Fires — Negligence  of  Railroad  Company  in  Leaving  Combustible  IMatter 
on  Right  of  Way. — Spencer  «.  Montana  Cent.  R  Co.  (Mont.),  49  Am.  & 
En^;.  li.  Cas.  678,  and  note,  684 ;  Ft.  Scott,  W.  &  W.  R  Co.  v.  Tubbs  (Kan.), 
49  Id.  685. 

Pleading— Negligence  in  Permitting  Fire  to  Escape  from  Right  of  Way.— 
In  an  action  agaiust  a  railroad  coiupauy  for  damages  caused  by  fire,  when 
the  complaint  alleges  negligence  in  managing  an  engine,  whereby  combus- 
tibles on  its  right  of  way  and  on  lands  adjacent  were  set  on  fire,  from  which 
the  fire,  without  any  negligence  of  the  plaintiff,  spread  to  plaintiff^s  lands, 
and  plaintiffs  property  was  destroyed,  it  is  not  necessary  to  aver  negligence 
of  the  defendant  in  permitting  the  fire  to  escape  from  its  right  of  way. 
Haugen  «.  Chicago,  M.  &  St.  R  R  Co.  (8.  Dak.,  Dec.  8,  1898.),  58  N.  W. 
Rep.  769. 


Gbiswold 

V. 

Ilunois  Central  B.  Go. 

{Iowa  Supreme  Oourt^  October  19,  1892.) 

Fires  —  Contract  Exempting  Company  —  Validity. —  A  contract  betwees 
the  owner  of  an  elevator  and  grain-storage  house  and  coal-sheds,  operated 
largely  for  promoting  the  business  of  a  railroad,  and  the  railroad,  exempt* 
ing  the  latter  from  liability  for  damages  by  fire  resulting  from  the  negli- 
gent use  of  its  engines,  is  void,  under  the  Iowa  Code,  $  1289,  providing 
that  **  any  corporation  operating  a  railway  shall  be  liable  for  all  damages 
by  fire  that  is  set  out  or  caused  by  operating  any  such  railway,"  and 
)  1308,  providing  that  carriers  cfuinot  exempt  themselves  from  such  liabil- 
ity by  contract. 

Appeal  from  Buchanan  district  couri  » 

H.  W.  Barger  and  K  E,  Haaner,  for  appellants. 
W.  J.  Knigktf  for  appellee. 

BoBiNSON,  C.J. —  The  facts  disclosed  by  the  pleadings,, 
which  are  material  for  consideration  on  this  appeal,  are  sub- 
stantially  as  follows:  On  the  30th  day  of  April, 
aie  s  .  iQ2Q^  tjjQ  plaintiff  Griswold  owned  a  two-and-one- 
half-story  elevator  building,  warehouse,  and  corn-crib  at- 
tached,  together  with  engine  and  boiler  connections  and  feed- 
mill  therein,  all  of  which  were  situated  on  the  depot-grounds 
of  defendant  immediately  north  of  its  track,  in  the  village  of 
Winthrop.  In  the  morning  of  the  day  named  the  property 
described  was  totally  destroyed  by  fire,  which  was  kindled 
by  sparks  and  cinders  farom  a  locomotive  engine  of  defendant 
while  passing  on  its  track.     The  sparks  and  cinders  escaped. 
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from  the  engine  in  consequence  of  defects  in  its  constmction 
and  appliances,  and  in  consequence  of  the  negligent  manner 
in  which  it  was  operated.  The  property  destroyed  was  of 
the  value  of  $6000,  and  was  at  the  time  insured  by  the  plain- 
tiffs, the  Iowa  State  Insurance  Company,  the  Commercial 
Union  Assurance  Company,  Limited,  the  St.  Paul  German 
Insurance  Company,  and  the  Farmers'  Fire  Insurance  Com- 
pany, in  the  sum  of  $1000  each,  or  for  the  aggregate  amount 
of  $4000.  After  the  property  was  destroyed,  ea<m  insurance 
company  paid  the  amount  of  loss  for  which  it  was  respon- 
sible, and  claiming  that,  b^  reason  of  such  payments,  they 
became  subrogated  to  the  rights  of  Griswold  to  the  extent  of 
the  amounts  so  paid,  they  join  him  in  demanding  judgment 
against  defendant  for  the  value  of  the  property  destroyed. 
Griswold  occupied  the  premises  on  which  the  property  stood 
by  virtue  of  a  lease  to  him  from  defendant,  which  contained 
the  following  provisions :  "  And  the  lessee,  in  consideration 
of  the  premises,  hereby  covenants  and  agrees  with  the  lessor, 
its  successors  and  assigns,  to  pay  the  said  lessor,  as  rent  for 
said  described  premises,  the  sum  of  one  dollar,  to  be  paid  at 
the  time  and  in  the  manner  following,  to  wit,  on  the  delivery 
of  this  lease;  and  the  lessee  further  covenants  and  agrees 
with  the  lessor  that  he  will,  from  the  date  of  this  indenture, 
put  to  use  and  maintain  a  good  substantial  elevator,  coal- 
sheds,  and  lumber-yard  on  the  above-described  premises ;  and 
further  agrees  to  protect  and  save  harmless  said  lessor  from 
all  liability  for  damage  by  fire,  whicl^  in  the  operation  of  the 
lessor's  railroad,  or  from  cars  or  engines  lawfully  on  its 
tracks,  may  accidentally  or  negligently  be  communicated  to 
any  property  or  structure  on  said  described  premises.  And 
the  said  lessee  hereby  agrees  to  ship  all  grain,  coal,  and  lum- 
ber he  can  control  by  the  Illinois  Central  Bailroad ;  and  the 
said  lessee  further  covenants  aud  agrees  with  the  said  lessor 
that  he  will  transact  the  business  for  which  said  buildings 
are  erected  and  designed  at  fair  and  reasonable  rates,  and  in 
a  prompt  and  careful  manner,  so  that  neither  the  company 
nor  the  public  will  be  prejudiced  by  reason  of  the  said  lessee 
dealing  unfairly  or  negligently  in  their  behalf,  or  in  the  trans- 
action of  the  business  connected  with  the  grain,  coal,  and 
lumber  building  so  erected  as  aforesaid."  The  defendant 
claims  that  plaintiffs  are  not  entitled  to  recover,  for  the  rea- 
son that  Gnswold  undertook,  by  the  terms  of  the  lease,  to 
protect  and  save  it  harmless  from  such  losses  as  that  in  ques- 
tion. 

The  groimd  of  the  demurrer  is  as  follows :  "  The  petition 
and  answer  show  that  the  action  is  commenced  by  the  owner 
and  insurer  of  an  elevator  built  upon  defendant's  land  along- 
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side  of  its  track,  for  the  purpose  of  bandliDg  grain,  and  that 
said  elevator  was  burned  through  the  negligence 
^^^I'rt*  II-  ^^  defendant,  it  agents  and  employes.  The  plain- 
KMeeroid^  "  ^^^s,  therefore,  say  it  is  against  public  policy,  and 
contrary  to  the  statutes  of  Iowa,  for  tne  defend- 
ant to  attempt  to  restrict  by  contract  its  liability  for  the 
negligence  of  its  agents,  employes,  and  servants ;  and  that 
said  defence,  so  far  as  it  is  based  upon  exemptions  from  lia- 
bility by  reason  of  this  contract  of  lease,  is  not  good,  as  such 
contract  of  exemption  is  void."  No  special  claims  are  made 
in  behalf  of  the  insurance  companies ;  thorefore  their  inter- 
ests, and  that  of  Griswold,  for  the  purposes  of  this  appeal^ 
will  be  treated  as  governed  by  the  same  rules. 

1.  Section  1289  of  the  Code  provides  that  ^'  any  corporation 
operating  a  railway  shall  be  liable  for  all  damages  b^  fire 
that  is  set  out  or  caused  by  operating  of  any  such  railway. 
*****  It  was  said  in  West  v,  Bailway  Co.,  77  Iowa,  664^ 
38  Am.  &  Eng.  B.  Cas.  340,  that  this  statute  imposes  an  abso^ 
lute  liability  upon  railroad  corporations,  without  regard  to 
the  contributory  negligence  of  the  person  injured,  for  dam-^ 
ages  resulting  from  fires  set  out  or  caused  by  negligently 
operating  their  railways.  The  facts  admitted  in  this  case 
show  that  the  fire  in  question  was  caused  by  defendant  in 
operating  its  railway,  and  that  the  fire  was  the  result  of  neg- 
ligence on  its  part  Whether  a  railway  company  may  limit 
its  liability  for  a  fire  which  it  causes,  without  fault  on  its. 
part,  is  a  question  not  involved  in  this  case ;  but  we  are  re- 
quired to  determine  whether  a  railwaj^  company  may,  by  & 
contract  entered  into  before  the  act,  limit  its  liability  for  a 
fire  which  is  caused  by  negligence  on  its  part  in  operating  its 
railway. 

Section  1308  of  the  Code  provides,  in  effect,  that  a  common 
carrier,  or  carrier  of  passengers,  cannot  exempt  itself  from 
liability  as  such  carrier  by  contract  Although  there  is  some 
conflict  in  the  authorities,  yet  it  is  the  general  rule,  in  the 
absence  of  statutory  regulations,  that  railway  companies  can- 
not restrict  their  liability  for  negligence,  in  transporting  pas- 
sengers or  freight,  by  contracts  made  in  advance  of  the  car- 
riage ;  and  the  same  is  true  in  regard  to  the  power  of  tele- 
graph companies  to  limit  their  liability  for  negligence  in 
transmitting  dispatches.  It  is  said  in  Cooley,  Torts,  687, 
with  reference  to  agreements  of  that  kind,  that  "  the  cases  of 
carriers  and  telegraph  companies  have  been  specially  men- 
tioned because  it  is  chiefly  in  these  cases  that  such  contracts, 
are  met  with.  But,  although  the  reasons  which  forbid  such 
contracts  have  special  force  in  the  business  of  carrying  per- 
sons and  goods,  or  of  sending  messages,  they  apply  univer^ 
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sally,  and  should  be  held  to  defeat  all  contracts  by  which  a 
'^arty  undertakes  to  put  another  at  the  mercy  of  his  own 
faulty  conduct." 

In  Johnson's  Adm'x  v.  Bailroad  Co.  (Va.),  48  Am.  &  Eng. 
£.  Cas.  442,  the  administrator  sought  to  recover  damages  for 
the  death  of  his  intestate,  which  was  claimed  to  have  been 
caused  by  the  negligence  of  the  railway  company.  The  de- 
cedent had  been  a  member  of  a  firm  of  quarrymen,  which 
agreed  with  the  railway  company  to  remove  a  certain  granite 
bluff  from  its  right  of  way.  He  was  killed,  by  a  train  of  the 
company  while  he  was  engaged  in  doing  the  work  required 
by  the  agreement.  There  was  evidence  which  tended  to  show 
that  the  accident  was  caused  by  negligence  on  the  part  of  the 
company.  It  claimed  exemption  from  liability,  however,  on 
the  ground  that  the  agreement  provided  that  it  should  "  in  no 
way  be  held  responsible  for  any  injuries  to  or  death  of  any 
of  the  members  of  the  said  firm,  or  of  any  of  its  agents  or 
employes,  sustained  from  said  work,  should  such  death  or 
injury  occur,  from  any  cause  whatsoever."  The  court,  in 
commenting  on  this  provision  of  the  agreement,  said :  "  To 
uphold  the  stipulation  in  question  would  be  to  hold  that  it 
was  competent  for  one  party  to  put  the  other  parties  to  the 
contract  at  the  mercy  of  its  own  misconduct,  which  can  never 
be  lawfully  done,  where  an  enlightened  system  of  jurispru- 
dence prevails.  Public  policy  forbids  it,  and  contracts 
against  public  policy  are  void.  Nothing  is  better  settled, 
certainly  in  this  court,  than  that  a  common  carrier  cannot,  by 
contract,  exempt  himself  from  responsibility  for  his  own  or 
his  servant's  negligence  in  the  carriage  of  goods  or  passen- 
gers for  hire.  This  is  so,  independently  of  section  1296  of 
the  Code,  and  the  principle  which  invalidates  a  stipulation 
for  exemption  from  liability  for  one's  own  negligence  is  not 
confined  to  the  contracts  of  carriers  as  such.  It  applies  uni- 
versally." 

Railway  corporations  are  quasi-^uhlic  agencies,  and  perform 
a  public  duty.  They  are  agencies  created  by  the  state  with 
certain  privileges,  and  subject  to  certain  obligations.  A  con- 
tract that  they  will  not  discharge  their  obligations  is  a  breach 
of  a  public  duty,  and  cannot  be  enforced.  Bailroad  Co.  v, 
Byan,  11  Kan.  609.  An  agreement  by  which  a  railway  cor- 
poration undertakes,  without  the  consent  of  the  state,  to 
relieve  itself  of  a  burden  which  is  imposed  upon  it  by  law,  is 
void  as  against  public  policy.  Thomas  v,  Bailroad  Co.,  101 
U.S.  71. 

Among  the  obligations  imposed  upon  railway  corporations 
is  that  of  using  reasonable  diligence  in  furnishing  its  road 
with  safe  equipments,  including  locomotives,  engines,  and  of 
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operating  its  road  without  negligence.  That  is  a  duty  which 
it  owes  to  the  public,  and  any  agreement  which  seeks  to  lessen 
the  diligence  and  care  with  which  it  furnishes  and  operates  its 
road  is  to  that  extent  against  public  policy.  The  contract  en- 
tered into  between  Griswold  and  defendant  was  not  for  car- 
riage, and  primarily  it  was  for  the  benefit  of  the  parties  to  it» 
and  not  in  the  interest  of  the  public.  But  it  is  clear  that  its 
purpose  on  the  part  of  defendant  was  to  promote  its  business 
as  a  carrier.  The  nominal  sum  of  one  dollar  was  not  the  con- 
sideration which  induced  it  to  enter  into  the  agreement. 
Elevators,  coal-sheds,  and  lumber-yards  are  important  aids 
to  a  railway  engaged  in  carrying  grain,  coal,  and  lumber,  in 
securing  and  transacting  that  branch  of  its  business ;  and  the 
promise  of  Griswold  to  maintain  and  use  them,  and  to  ship  all 
grain,  coal,  and  lumber  he  could  control  over  defendant's  road, 
and  the  prospect  for  business  which  the  existence  and  use  of 
the  improvements  named  held  out  to  defendant,  were  no  doubt 
the  controlling  considerations  which  induced  it  to  execute  the 
lease.  Those  improvements  were  not  only  of  value  to  defend- 
ant, but  they  were  important  to  all  who  bought  or  sold  com- 
modities which  were  received  in  them.  In  other  words,  the 
lease  was  a  means  to  promote  the  end  for  which  the  road  of 
defendant  was  built  and  operated,  and  the  public  was  inter- 
ested in  the  improvements  for  which  it  provided,  to  the  extent 
to  which  it  patronized  them.  Its  interest  may  not  have  been 
a  distinct  entity,  capable  of  enforcement  at  the  suit  of  any 
citizen,  but  it  was  one  which  the  law  recognizes,  and  which  it 
will,  in  a  suitable  case,  protect.  The  lease  itself  fully  recog- 
nizes an  interest  of  the  public  in  its  subject-matter.  It  pro- 
vides that  the  lessee  "  shall  transact  the  business  for  wnich 
said  buildings  are  erected  and  designed  at  fair  and  reasonable 
rates,  and  in  a  prompt  and  careful  manner,  so  that  neither  the 
company  nor  tne  public  will  be  prejudiced  by  reason  of  the 
said  lessee  dealing  unfairly  or  negligently  in  their  behalf,  or 
in  the  transaction  of  the  business  connected  with  the  grain, 
coal,  and  lumber  building  so  erected  as  aforesaid." 

It  is  true  that  a  contract  is  not  void  as  against  public  policy 
unless  it  is  injurious  to  the  interests  of  the  pubhc,  or  contra- 
venes some  established  interest  of  society.  But  when  a  con- 
tract belongs  to  that  class  it  will  be  declared  void,  although 
in  that  particular  instance  no  injury  to  the  public  may  result. 
5  Lawson,  Bights,  Bem.  &  Pr.  §  2392.  ''  A  contract  invading 
any  one  of  the  other  interests  which  the  law  cherishes,  though 
to  do  what  is  neither  indictable  nor  prohibitory  by  a  statute, 
termed  a  contract  against  a  public  policy  (or  sound  policy),  is 
likewise  void.'*    Bish.  Cont.  §  473. 

We  do  not  find  it  necessary  to  go  to  the  extent  of  holding, 
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.as  do*  some  of  the  aathorities  cited,  that  the  rule  which  invali- 
-dates  a  stipulation  for  exemption  from  liability  for  one's  own 
negligence  is  of  universal  application,  in  order  to  support  the 
conclusion  which  we  reach  that  the  provision  under  consider- 
ation is  void.  To  require  us  to  reach  that  conclusion,  it  is 
only  necessary  tor  it  to  appear  that  the  provision,  if  effectual, 
would  cause  aefendant  to  disregard  and  neglect  a  duty  which 
it  owes  to  the  public,  and  thereby  violates  an  obligation  im- 
posed upon  it  by  law.  That  such  would  be  the  effect  of  the 
provision,  if  sustained,  there  can  be  no  doubt 

There  is  nothing  in  Warren  v.  Bail  way  Co.,  41  Iowa,  484,  in 
<!onflict  with  the  conclusion  we  reach.   That  case  involved  the 
liability  of  the  railway  company  for  stock  killed  by  it  at  a 
point  where  it  had  a  right  to  fence.     The  company  sought  to 
oscape  liability  on  the  ground  that  Bell,  the  owner  of  the  pas- 
ture from  which  the  stock  escaped,  had  agreed  with  it  to  erect 
the  fence  and  keep  it  in  repair.     But  it  was  held  that,  as  the 
owner  of  the  stock  was  neither  the  owner  of  the  pasture  nor 
his  tenant,  the  defence  was  not  good.    It  was  said  by  the 
court  that,  if  Bell  had  agreed  to  erect  and  maintain  the  fence, 
he  could  not  have  recovered  damages  to  his  stock  which  re- 
sulted from  the  want  of  a  fence ;  but  the  plaintiff  in  this  case 
assumed  no  burden  which  the  law  imposed  upon  defendant. 
The  case  of  Simmonds  v.  Bailroad  Co.,  52  Conn.  271,  23  Am. 
&  £n^.  B.  Cas.  369,  is  in  some  respects  somewhat  similar  in 
principle  to  that  last  cited.   The  case  of  Bailroad  Co.  v.  Spear, 
44  Mich.  170,  7  Am.  &  Eng.  B.  Cas.  486,  also  cited  by  appellee 
involves  a  different  question.     It  appeared  in  that  case  that 
the  owners  of  a  warehouse,  of  a  railway  track  near  it,  and  of  a 
quantity  of  hay,  employed  a  railway  company  to  draw  cars 
over  the  track  for  their  accommodation.   The  engine  employed 
to  do  the  work  was  defective,  and  that  fact  was  known  to  the 
owners  aforesaid,  who  complained  of  it,  but  with  that  knowl- 
•edge  they  continued  to  permit  its  use.   It  finally  caused  a  fire, 
which  destroyed  the  warehouse  and  hay.   It  was  held  that  the 
owners  of  the  property  destroyed  could  not  recover,  for  the 
reason  that  they  had  engaged  the  engine  with  knowledge  of 
the  defects  which  caused  the  loss.      But  in  that  case  the 
plaintiffs  not  only  owned  the  warehouse,  but  the  track  also, 
and  the  engine  passed  over  that  track,  with  their  knowledge, 
and  at  their  request,  for  their  benefit.    They  knew  in  advance 
just  what  the  danger  to  their  property  would  be,  and  contrib- 
uted to  the  result.    But,  putting  upon  the  case  a  construction 
most  favorable  to  appellee,  and  it  is  authority  only  for  the 
doctrine  that  a  railway  company  may  exempt  itself  from  liabil- 
ity to  an  individual  on  account  of  an  existing  and  known  defect 
in  its  machinery.     Whether  that  may  be  done  is  a  question 
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which  does  not  arise  in  this  case.  The  agreement  under  con- 
sideration does  not  seek  to  hold  defendant  harmless  on. 
account  of  known  and  specified  defects  in  engines,  or  a  manner 
of  operating  them,  recognized  to  be  negligent,  but  from  **  all 
liability  for  damages  by  fire  "  caused  by  car's  or  engines  law- 
fully on  the  track,  whatever  the  cause,  whether  then  existing 
and  known,  or  not  then  existing  and  not  foreseen. 

It  is  our  opinion,  for  reasons  stated,  that  the  provision  of 
the  lease  in  question  is  contrary  to  public  policy,  and  void. 

The  judgment  of  the  district  court  is  reversed. 
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Barker. 

(Kentuety  Ocmrt  of  AppeaUy  F^iruary  16,  1898.) 

Fires— Burning  Depot — Communicating  Fire— Evidence. — A  complaint 
against  a  railroad  charged  that  the  company  negligently  set  fire,  by  sparlcs 
and  coals  from  its  locomotive,  to  the  depot,  which  was  dangerously  com- 
bustible, as  was  known  to  the  company,  and  that  the  fire  extended  to  and 
consumed  plaintiffs  storehouse.  The  court  struck  out  the  charge  that  the 
depot  was  dangerously  combustible,  as  was  known  to  the  company.  HM^ 
nevertheless,  that  evidence  that  the  depot  had  a  shingle  roof  and  open 
f>aves  where  the  birds  built  nests  of  straw,  and  that  it  had  often  been  fired 
before,  was  admissible. 

Negligence  in  Using  Shingle  Roof  on  Depot.— Using  a  shingle  roof  on  a 
depot  is  not  in  itself  negligence,  but  where  it  has  been  frequently  fired  by 
8parks  from  passing  trains,  of  which  fact  the  company  has  knowledge, 
continuing  the  use  of  a  spark-throwing  locomotive  near  such  depot,  there- 
by firing  it,  becomes  negligence. 

Building  near  a  Railroad— Danger  of  Fire— Contributory  Negligence. 

One  is  not  guilty  of  negligence  in  building  a  house  near  a  railroad  track, 
8<>  as  to  prevent  a  recovery  if  burned  through  the  negligence  of  the- 
company,  though  he  knew  that  the  danger  of  fire  was  thereby  increased. 

Fire  Spreading— Proximate  Cause.— If  a  railroad  negligently  permits 
sparks  from  its  locomotive  to  set  fire  to  its  depot,  whence  it  spreads  to 
plaintiff's  building,  the  company  is  liable.  The  cause  of  the  burning  is- 
sufficiently  proximate. 

Appeal  from  Pulaski  circuit  court 

C.  B,  SimraU,  0.  H.  Waddle^  and  W.  A.  Morrow^  for  appel- 
lant. 

IV.  O,  Bradley  and  «/.  Z.  dk  J.  W.  Colyer,  for  appellees. 

Hazelrigg,  J. — The  Barkers,  as  plaintiffs  in  the  court  below, 
brought  suit  i^ainst  the  defendant,  now  appellant,  alleging 
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that  on  the  night  of  April  5, 1889,  "  the  defendant  negligently 
set  fire,  by  sparks  and  coals  from  its  locomotive, 
to  its  depots  which  consumed  the  same,  and  which  *^ 
extended  to  and  consumed  the  storehouse  of  plaintiffs  afore- 
said ;  that  said  negligence  of  the  defendant  was  the  natural, 
Erobable,  and  proximate  cause  of  the  burning  of  their  said 
ouse ;  and  that  by  such  negligent  act  of  defendant  they  have 
been  damaged  three  thousand  dollars."  They  also  made  proper 
averments  of  ownership  and  possession  of  the  burnt  property, 
and  its  location  and  value.  At  the  appearance  term  of  the  case, 
October,  1889,  they  filed  an  amended  petition ;  and  "  the  de- 
fendant, not  being  ready  for  trial,  on  account  of  the  filing  of 
said  pleading,"  was  given  a  continuance.  The  amendment 
charged  that  the  defendant  negligently  erected  and  suffered 
and  permitted  its  depot  to  remain  near  the  track,  although 
same,  except  the  shed  thereof,  was  covered  with  shingles,  and 
constantly  exposed  to  fire  and  sparks  emitted  from  its  loco- 
motive, and  notwithstanding  the  fact  it  was  fully  aware  of 
such  danger,  and  had  been  time  and  again  notified  of  such 
danger,  and  knew  that  fire  had  been  communicated  to  its  said 
depot  and  other  buildings,  time  and  again,  from  such  sparks 
and  fire,  all  of  which,  plaintiffs  charge,  was  gross  negligencCr 
and  that  by  reason  of  which  negligence  the  depot  was  burned, 
and  the  fire  directly  communicated  to  their  building,  con- 
sumed it,  etc.  Thereupon  a  demurrer  was  filed  to  this 
amended  petition,  and  also  a  motion  to  strike  out  such  parts 
of  it  as  alleged  that  the  defendant  was  aware  of  such  danger, 
referring  to  the  shingle  roof,  and  the  constant  exposure  to 
fire  and  sparks  from  the  locomotive,  and  had  been  notified  of 
such  danger,  and  knew  that  fire  had  been  communicated  to 
the  depot  and  other  buildings,  time  and  again,  from  such 
sparks  and  fire.  > 

At  the  April  term,  1890,  the  court  sustained  the  demurrer 
to  the  amended  petition,  making  no  order  on  the  motion  to 
strike  out.  The  plaintiffs  then  filed  their  amended  petition 
No.  2,  alleging  that  the  defendant  carelessly  and  negligently 
set  fire  to  its  depot,  "  which  depot  was  dangerously  combusti- 
ble," in  said  South  Somerset,  by  reason  of  which,  etc.  On 
defendant's  motion,  and  over  the  plaintiffs'  objection,  the 
words,  "which  depot  was  dangerously  combustible,"  were 
stricken  out  by  the  court,  and  a  demurrer  to  the  petition  as 
amended  was  overruled.  The  plaintiffs'  cause  of  action,  there- 
fore, was  this :  ''  That  the  defendant  negligently  set  fire,  by 
sparks  and  coals  from  its  locomotive  to  its  depot,  which  con- 
sumed the  same,  and  which  extended  to  and  consumed 
the  storehouse  of  plaintiffs;  that  the  defendant  carelessly 
and  negligently   set  fire  to  its  depot,  by  reason  of  which 
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it  was  consumed,  and  the  fire  from  which  depot  then  and 
there  communicated  to  and  with  the  plaiu tiffs'  building,  and 
was  the  proximate,  probable,  ond  natural  result  of  the  care- 
lessness and  negligence  of  the  defendant,  as  aforesaid."  The 
defendant  then,  bj  one  pleading,  answered  both  the  original 
and  amended  petitions,  saying  that  it  was  '*  not  true  that  on 
the  night  of  April  5,  1889,  it  negligently  set  fire  to  its  depot 
in  Somerset,  ^y.,  by  sparks  and  coals  of  fire  thrown  from  its 
locomotive,  or  that  it  carelessly  and  negligently  set  fire  to 
said  depot  at  the  time  mentioned  and  referred  to  in  the  peti- 
tion," or  that ''  the  destruction  of  plaintiffs'  property,  referred 
to  and  described  in  the  petition,  was  the  proximate,  probable, 
and  natural  result  of  its  negligence,  as  alleged  in  the  petition." 

These  were  the  pleadings  on  which  the  case  proceeded  to 
trial.  Evidently  the  answer,  so  far  as  it  attempted  to  traverse 
the  allegations  of  the  original  petition,  is,  in  strictness,  not 
good  for  any  purpose.  It  may  mean  that  the  company  set 
fire  to  its  depot  by  sparks  and  coals  thrown  from  its  locomo- 
tive, but  not  negligently,  or  it  may  mean  that  it  negligently 
set  fire  to  its  depots  but  not  by  sparks  and  coals  thrown  from 
its  locomotive.  The  latter  could  hardly  have  been  intended  ; 
and,  taking  it  at  its  best,  it  is  an  admission  that  it  set  fire  to 
its  depot  by  sparks  and  coals  from  its  locomotive,  but  did  not 
do  so  negligently.  In  so  far  as  it  sought  to  traverse  the  state- 
ments of  the  amended  petition,  the  answer,  when  liberally 
construed,  simply  says  it  is  not  true  that  the  company  negli> 
gently  and  carelessly  set  fire  to  its  depot,  manifestly  admitting 
as  a  fact  that  it  did  fire  the  depot.  Construed  strictly,  con- 
sidering the  conjunction  ''  and,"  it  might  mean  to  admit  that 
the  company  in  fact  fired  the  depot  carelessly  but  not  negli- 
gently, or  negligently  and  not  carelessly;  but  treating  the 
words  as  synonyms,  considered  as  a  whole,  we  think  the  an- 
swer must  be  taken  to  be  a  statement  that  the  company  in 
fact  set  fire  to  its  depot  by  sparks  and  coals  thrown  from  its 
locomotive,  but  did  not  do  so  negligently  or  carelessly. 

The  plaintiffs'  proof  was  to  the  effect  that  on  the  night  in 
question  engine  No.  58  was  fired  up,  and  left  a  point  in  Som- 
(Tset  south  of  the  depot  a  few  hundred  yards,  pulling  uorth- 
v/ardly  a  number  of  loaded  cars  ;  that  when  it  passed  the 
depot  it  emitted  sparks  and  coals  in  large  quantities,  which 
floated  up,  over,  i4,nd  on  the  depot,  and  that  shortly  thereafter 
the  shingle  roof  of  the  structure  was  seen  to  be  on  fire,  the 
flames  spread  rapidly,  and  soon  set  fire  to  the  house  of  plain- 
tiffs, which  was  immediately  across  the  street  from  the  depot 
— a  distance  of  45  feet ;  that  the  weather  was  warm,  and  there 
were  no  fires  being  kept  in  the  depot  building.  Plaintiffs  also 
introduced  some  proof  conducing  to  show  that  the  locomotive 
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used  was  not  supplied  with  the  most  improved  fire-screen  and 
spark-arrester;  that  it  slipped  badly  when  on  the  track  in 
front  of  the  depot,  as  if  it  were  overloaded ;  that  it  worked 
hardy  and  threw  sparks  in  unreasonably  large  quantities. 
Under  the  permission  of  the  court,  and  over  the  objection  of 
the  defendant,  the  plaintiffs  proved  that  the  building  was  in 
part  covered  with  sningles,  and  that  there  were  spaces  under 
the  eaves  of  the  building  where  birds  had  located  their  nests, 
and  that  on  several  former  occasions,  in  warm  weather,  when 
there  were  no  fires  in  the  depot,  the  same  roof  had  caught  on 
fire  just  after  a  passing  train,  and  that  the  defendant  knew  of 
this,  and  had  in  fact  repaired  the  burnt  roof.  The  defendant's 
testimony  showed  that  their  engine,  and  its  screen  and  spark- 
arrester,  were  of  the  most  improved  patterns  in  use  or  known 
to  science ;  that  the  train  was  not  loaded  unusually  heavy  ; 
that  coal,  and  not  wood,  was  used  in  firing  the  engine ;  that 
no  sparks  were  emitted  ;  there  was  no  slipping  on  the  track, 
or  any  derangement  of  the  engine.  Moreover,  that  the  fire 
was  seen  inside  the  depot,  burning  more  fiercely  than  on  the 
outside ;  may  have  caught  from  the  inside  ;  that  the  night  was 
cool,  and  there  was  a  fire  in  at  least  one  of  the  rooms  in  the 
building.  Its  chief  carpenter  and  superintendent  of  buildings 
fully  explained  the  construction  of  the  depot,  which  was  cov- 
ered partly  with  tin  and  partly  with  shingles  ;  and  there  were 
no  spaces  under  the  eaves  where  birds  could  find  lodgement 
for  nests.  Under  this  state  of  case,  the  jury,  after  instruction, 
found  for  the  plaintiffs  the  sum  of  $2875. 

It  is  insisted  by  counsel  for  the  appellant  that  although  the 
court  had  by  its  action  in  sustaining  the  demurrer  to  the  first- 
amended  petition,  and  in  striking  out  the  words,  "  the  depot 
was  dangerously  combustible,"  from  the  second- 
amended  petition,  narrowed  the  issue  to  the  negli- 
gent setting  on  fire  of  defendant's  depot,  yet  the  fJ^'J^ "  ** 
^aJ  was  allowed  to  proceed,  both  as  to  the  evi- 
dence and  the  instructions,  upon  the  theory  that 
plaintiffs'  cause  of  action,  as  set  forth  in  their  pleadings,  in- 
cluded or  was  founded  on  negligence  growing  out  of  the  com 
bastible  character  of  the  material  in  the  depot,  and  on  the 
assumption  that  such  fact  was  known  to  the  defendant.     And 
it  must  be  conceded  that,  unless  this  testimony  with  regard  to 
the  combustible  nature  of  the  depot  legitimately  and  properly 
elucidates  the  issue  as  made  by  the  pleadings,  the  defendant 
was  prejudiced  by  its  introduction.     Why  was  it  that  the 
learned  judge  below,  at  defendant's  instance,  or  on  its  motion, 
sustained  the  demurrer  to  the  amended  petition,  setting  up 
the  very  facts  which  were  admitted  by  the  court  as  evidence 
on  the  trial,  and  why  strike  out  the  words  respecting  the  dan- 


110  CINCINNATI,    KTC  ,    R.   CO.   V.   BABKER.        [VOL.  66 

rgerous  combustible  character  of  the  depot  in  the  second 
amendment,  when  proof  was  immediately  admitted  before  the 
jury  regarding  the  shingle  roof,  and  the  open  eaves  and  birds' 
nests  of  straw,  etc.?  Manifestly,  because  the  setting  fire  to 
the  depot  negligently,  or  the  negligence  in  setting  fire  to  the 
depot,  by  the  sparks,  depended  on  the  character  of  the  build- 
ing alleged  to  have  been  set  afire.  Negligence  is  the  leading 
thought.  The  instrumentality  or  active  agent  of  negligence 
was  the  locomotive  throwing  sparks,  but  upon  what?  On  a 
tin  roof,  or  on  a  clean,  plowed  field,  or  on  a  straw  stack,  or  ou 
a  depot  covered  with  straw,  or  on  one  covered  with  shingles, 
and  constructed  with  open  eaves  ?  Clearly,  the  negligence  in 
setting  fire  to  a  thing  oy  a  locomotive  depends  on  the  condi- 
tion, not  alone  of  the  machine  itself,  but  on  the  uses  it  is  be- 
ing put  to — the  location,  the  surroundings;  and  these  are 
matters  of  evidence.  The  combustibility  of  the  depot  was  one 
•of  the  circumstances  bearing  on  the  fact  of  whether  the  depot 
was  actually  fired  by  the  sparks.  Had  the  building  been 
fully  fire-proof,  would  not  that  fact  have  furnished  evidence 
against  its  being  set  on  fire  by  the  sparks  ? 

We  do  not  pretend  to  decide  that  the  mere  fact  that  the 
depot  was  covered  with  shingles  is  of  itself  evidence  of  negli- 
gence. It  is  not  ordinarily  so.  But  when  situated 
net ligeooe  of  SO  that  from  some  reason  it  is  frequently  fired  by 
defeadMt.  passiug  trains,  and  coupled  with  the  significant 
proof  that  the  defendant  was  aware  of  the  combus- 
tible material  of  which  the  roof  was  composed,  and  that  it 
had  before  been  fired  by  sparks,  we  are  fully  prepared  to  say 
that  if  defendant  used  a  spark-throwiug  locomotive  in  prox- 
imity to  such  a  roof,  and  fired  it,  it  would  be  "  negligently 
setting  fire  to  the  depot  by  sparks  thrown  from  its  locomo- 
tive." With  the  fact  conceded,  that  defendant  fired  the  depot 
by  sparks  thrown  from  its  engine ;  with  the  fact  establishing 
that  an  unusual  number  of  sparks  were  thrown  on  the  night 
in  question  indicates  a  derangement  of  the  spark-arrester; 
with  the  knowledge  and  information  brought  home  to  the  de- 
fendant respecting  the  previous  fires,  and  the  dangerous  qual- 
ity  of  the  pine  and  poplar  shingles  on  the  roof  of  the  depot 
in  dry  weather, — we  are  of  opinion  that  the  instructions  on 
the  subject  of  the  construction  of  the  depot  could  not  have 
been  misleading  to  the  jury.  The  first  instruction  reads  as 
follows :  "  If  you  believe  from  the  evidence  that  the  depot  of 
the  defendant  at  Somerset  on  the  night  of  April  5,  1889,  was 
burned  by  reason  of  the  negligence  of  defendant  in  the  con- 
iitruction  of  its  engine,  or  in  the  construction  of  its  depot,  or 
in  the  management  of  its  engines,  and  the  burning  of  plain- 
tiffs house  was  the  natural  and  probable  consequence,  you 
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will  find  for  the  plaintiff;  and,  unless  you  so  believe,  jou  will 
find  for  the  defendant*'  The  only  chance  for  misapprehen- 
sion here  on  the  part  of  the  jarj  was  in  considering  the  mean- 
ing of  **  negligence  in  the  construction  of  its  depot ;"  and  this 
was  not  considered  abstractly.  No  one  could  know  what  the 
expression  would  mean,  or  intended  to  mean,  unless  in  con- 
nection with  the  proof;  and  when  so  considered,  and  the  proof 
in  the  case  applied  to  the  language,  it  is  deprived  of  any 
ambiguous  or  misleading  feature ;  and  this,  we  think,  is  true 
of  the  second  instruction,  which  embraces  this  same  expres- 
sion. The  depot  was  admittedly  fired  by  sparks  from  the 
engine ;  and  whether  it  had  in  fact  a  shingle  roof,  or  other 
kind,  or  open  or  closed  eaves,  and  in  whatever  way  it  might 
have  been  constructed,  the  verdict  could  not  reasonably  have 
been  anything  else,  under  the  pleadings. 

Instruction  A,  asked  by  defendant,  precluded  plaintiffs' 
recovery  if  they  built  their  house  prior  to  the  building  of  the 
depot,  and  knew  of  its  exposure  to  fire,  etc.,  and 
is  not  the  law.     "  A  landowner's  erection  and  use  ^■♦'^■'•'x 
of  a  building  for  ordinary  purposes  near  the  track,  *** 
although  it  is  more  exposed  to  fire  than  if  it  were  at  a  greater 
distance,  is  not  negligence."    Pierce,  B.  B.  p.  435. 

Instructions  B  and  F  were,  in  effect,  given  by  the  court. 
-C  and  E,  on  the  question  of  burden  of  proof,  was 
wholly  inapplicable  ;  and  instruction  D,  offered  on  f  ™j^*** 
the  care  necessary  to  be  used,  was  substantially 
given  in  the  one  defining  negligence. 

Nor  is  there  any  doubt  as  to  the  injury  being  sufficiently 
proximate.  "  The  ignition  for  which  the  company  is  liable 
need  not  take  place  from  the  very  particles  of  fire  thrown  out 
by  its  engines."  If  the  fire  spreads  from  the  matter  first 
ignited,  the  intervention  of  considerable  space,  diversity  of 
ownership,  or  various  physical  objects,  etc.,  does  not  preclude 
recovery  by  the  parties  injured,  or  affect  the  company's  lia- 
bility for  its  first  negligent  act.    Pierce,  B.  B.  p.  441. 

Upon  the  whole  case,  we  think  there  has  been  no  error 
prejudicial  to  the  substantial  rights  of  the  appellant. 

The  judgment  is  therefore  affirmed. 

Fire8— Contributory  Neglig^enco  in  Stacicing  Hay  nearTracic^Pleading. — 
The  complaint  in  an  action  to  recover  for  hay  destroyed  by  fire  showed 
that  the  nay  was  stacked  near  defendant's  right  of  way,  but  contained  the 
general  allegation  that  the  hay  was  destroyed  without  negligence  of  the 
owner.  It  was  held  that  such  complaint  was  not  demurrable  as  showing 
on  its  face  contributory  negligence.  Pheniz  Ins.  Co.  «.  Pennsylvania  Co. 
(Ind.),  d8  N.  E.  Rep.  970. 


118  HABTIN  V.  8T.   LOUIS,   STC,    B.  00.  [VOL.  5ft 


MABTm 
V. 

St.  Lottis,  Ibon  Mountain  &  Southsbn  B.  Co. 

(55  Arkamaa^  510.) 

Fires— Failure  to  Move  Cottons-Proximate  CautOi — Defendant  nilroad 
com  pan  y  contracted  with  a  compress  company  to  furnish  cars  and  carry 
cotton  from  a  place  of  storu^  to  the  compress.  Owing  to  a  press  of  busi- 
ness cars  were  not  furnished  in  sufficient  numbers  to  move  the  cotton,  and 
by  reason  of  the  delay  a  considerable  quantity  accumulated  about  the  sheds 
and  grounds  of  the  compress  company,  which  was  consumed  by  fire.  The^ 
fire  extended  to,  and  consumed  also,  plaintiffs  warehouse.  BM,  that  the 
failure  of  the.  railroad  to  furnish  sufficient  transportation  for  the  cotton 
was  not  the  direct  and  proximate  cause  of  the  fire,  and  did  not  render  the 
company  liable. 

Same — Liability  after  Issuing  Bills  of  Ladings — ^Permitting  the  cotton 
to  remain  where  it  was  burned,  after  bills  of  ladin?  were  issued  therefor, 
would  not  render  the  company  liable,  where  it  had  not  actually  assumed 
possession  or  control  of  the  same. 

Same— Estoppeli — The  railroad  company  was  not  estopped  from  denying^ 
that  it  had  assumed  possession  of  the  cotton  for  which  it  had  issued  billa 
of  lading,  by  reason  of  the  Ark.  act  of  March  15,  1887,  prohibiting  ware- 
housemen and  carriers  from  issuing  receipts  or  bills  of  lading,  except  for 
goods  actually  received  into  their  possession.  The  object  of  the  act  doea 
not  extend  beyond  protection  of  holders  of  such  receipts  or  bills  of  lading. 

Same— Evidence  of  Other  Fires. — Where  it  appeared  that  the  fire  did 
not  have  its  origin  in  sparks  from  defendant's  locomotive,  it  was  not  pre- 
judicial error  to  exclude  evidence  that  cotton  similarly  stored  had  pre* 
viously  caught  fire  from  such  sparks. 

Appeal  from  Pnlaski  circuit  court. 

U.  M.  (t  G.  B.  Rose,  K  W,  KimbaU,  and  8.  B.  AUen,  lot 
appellante. 

Vodge  dk  Johnson^  for  appellee. 

Battle,  J. — This  action  was  brought  by  C.  F.  Martin  & 
Go.  and  13  insurance  companies  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  for  the 
*^ '  recovery  of  damages  caused  by  a  fire.   They  allege 

in  their  complaint  "  that  on  November  14,  1887,  the  plaintiffs 
C.  F.  Martin  &  Co.  were  the  owners  of  1600  bales  of  cotton, 
valued  at  $80,000,  and  of  a  certain  building,  valued  at  $4500, 
and  fixtures  to  the  value  of  $1500,  and  all  of  the  value  of 
$84,500,  the  cotton  being  stored  between  Elm  sitreet  and  the 
river,  and  between  Main  street  and  Cumberland  street,  and 
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the  building  being  situated  on  lot  1,  block  1,  in  the  city  of 
Little  Rock.  That  on  the  14th  day  of  November,  1887,  the 
defendant  was  a  common  carrier  of  goods  for  hire,  and  oper- 
ated a  railroad  at  Little  Bock,  and  had  a  large  number  of 
bales  of  cotton  in  its  possession,  which  it  neligently  held  and 
kept  in  and  about  the  warehouse  and  sheds  of  the  Union 
Compress  Company,  at  the  north  end  of  Main  street,  in  said 
city,  in  a  most  dangerous  and  hazardous  place  and  manner, 
and  close  to  the  track  of  its  said  road,  which  cotton  was  on 
said  day  negligently  destroyed  by  a  fire,  which  was  caused  by 
the  defendant  oy  reason  of  its  carelessness  and  negligence  in 
storing  and  keeping  said  cotton  and  operating  its  said  road  ; 
which  fire  the  defendant,  by  the  use  of  due  care,  could  have 

})reYented  and  stayed,  but  did  not,  and  which  fire,  by  the  neg- 
igence  of  the  defendant,  was  carelessly  communicated  to  said 
Sroperty  of  the  plaintiffs,  and  by  it  negligently  burned  and 
estroyed,  without  any  fault  of  the  plaintiffs  or  any  of  them." 
They  further  allege  that  this  cotton  was  insured,  prior  to 
the  fire,  by  the  13*  insurance  companies  who  are  plaintiffs,  to 
the  aggregate  amount  of  $61,227.73  ;  that  these  companies  had 
paid  the  various  amounts  for  which  they  were  severally  liable 
on  account  of  the  insurance  of  the  cotton  destroyed,  and  had 
become  subrogated  to  the  rights  of  Martin  &  Co.  to  recover 
damages  on  account  of  the  fire,  to  that  extent. 

The  defendant  answered,  and,  among  other  things,  denied 
that  the  fire  on  the  14th  of  November,  1887,  was  caused  by  or 
through  any  acts  of  neglect  or  carelessness  on  its  part,  or  on 
the  part  of  any  of  its  agents,  servants,  or  employes ;  that  the 
cotton  and  building,  or  either  of  them,  were  burned  or  de- 
stroyed by  reason  of  the  negligence  or  carelessness  on  its 
part ;  or  that  it  had  in  its  possession  or.  control  any  cotton  in 
or  about  the  warehouse  or  sheds  of  the  Union  Compress 
Company  at  the  north  end  of  Main  street,  or  on  said  street, 
in  the  city  of  Little  Bock. 

The  evidence  adduced  by  the  plaintiffs  at  the  trial  tended 
to  prove  the  following  facts  :  On  the  14th  of  November,  1887, 
and  before  that  time,  the  Union  Compress  Company  mentioned 
in  the  complaint  had  a  warehouse  and  sheds  at  the  foot  of 
Main  street,  in  the  city  of  Little  Bock.  The  warehouse  and 
sheds  were  on  both  sides  of  Main  street,  lying  close  up  to  the 
track  of  the  railroad.  The  compress  company  had  laid  a 
floor  or  platform  over  the  end  of  Main  street,  up  to  the  rail- 
way track,  and  beneath  this  floor,  a  few  feet  higher  than  the 
railroad  track,  had  another  floor.  In  the  upper  floor,  over  the 
end  of  Main  street,  there  was  an  opening,  and  from  this  open- 
ing a  stairway  led  down  to  the  lower  floor.  On  the  14th  of 
November,  1887,  cotton  was  stored  in  the  warehouse  and 
56  A.  &  £.  K.  Cas.— 8 
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sheds  from  the  east  side,  and  across  Main  street,  and  many 
feet  to  the  west.  The  upper  platform,  over  the  end  of  Main 
street,  and  the  one  beneath,  were  both  occupied  by  cotton.  A 
narrow  footway  on  the  upper  platform  to  the  stairway  was 
kept  open,  and  bales  of  cotton  ^ere  piled  on  each  side.  A 
narrow  way  from  the  stairway  across  tne  lower  floor  or  plat- 
form was  left  open  for  persons  to  pass  to  the  railway  and 
river.  Cotton  was  also  piled  on  each  side  of  this  way,  and 
close  up  to  the  stairway.  The  cotton  stored  in  the  warehouse 
and  sheds,  including  the  platforms  at  the  end  of  Main  street, 
was  about  3900  bales. 

There  were  two  railway  tracks  of  the  defendant  north  of  the 
warehouse  of  the  compress  company,  extending  its  entire 
length,  being  at  the  nearest  point  nve  feet  from  the  warehouse 
and  slieds,  and  a  few  feet  below  the  lower  floor  of  the  same. 
On  this  track  many  locomotives  passed  daily.  On  the  14th 
of  November,  1887,  one  passed  as  late  as  2.40  in  the  after- 
noon. 

West  of  Main  street,  and  north  of  the  railway  track,  was  a 
building  known  as  the  '' Boathouse,"  which  was  used  and 
occupied  by  the  Athletic  Association.  At  the  north  end  of 
Main  street  was  the  Arkansas  Biver,  at  which  point  there  was 
a  landing  for  skiffs  plying  between  Little  Bock  on  the  south, 
and  Argenta  on  the  north  side  of  the  river.  The  foofways 
were  left  open,  and  the  stairway  was  built  by  the  compress 
company  for  a  way  for  persons  to  pass  and  repass  in  going  to 
and  from  the  railway,  the  boathouse,  and  skiff-landing.  It  was 
used  for  this  purpose  by  many  persons,  and  while  passing 
along  this  way  some  of  them  smoked  cigars  or  cigarettes. 

On  the  14th  of  November,  1887,  Martin  &  Co.  owned  a 
building  and  about  1600  bales  of  cotton.  The  building  was 
situated  and  the  cotton  was  stored  a  short  distance  from  the 
warehouses,  sheds,  and  platforms  of  the  Union  Compress 
Company. 

On  the  day  mentioned  it  was  very  dry,  and  it  had  not  rained 
for  some  time  previous.  The  bagging  on  many  of  the  bales 
which  were  stored  with  the  compress  company,  if  not  all,  had 
been  cut  in  places  for  the  purpose  of  inspection,  and  loose 
cotton  protruded  therefrom.  It  was  not  kept  wet,  and  there 
was  notning  spread  over  it  to  protect  it.  In  the  afternoon 
of  the  14th  of  November,  1887,  between  4  and  5  o'clock,  it 
caught  flre.  The  fire  spread  rapidly,  and  soon  consumed  the 
warehouse,  sheds,  and  platforms  of  the  compress  company, 
and  the  cotton  stored  m  and  on  the  same,  and  in  a  short 
time  extended  to  and  destroyed  the  cotton  and  building  of 
Martin  &  Co. 

To  show  that  the  defendant  was  responsible  for  the  losses 
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caused  by  the  fire,  the  plaintiffs  introduced  evidence  tending 
to  prove  the  following  facts  : 

First.  The  Union  Compress  Company  was  engaged  in  com. 
pressing  cotton  for  shipment.  Its  place  for  receiving  cotton 
in  Little  Bock  was  at  its  warehouse,  platform,  and  sheds  at 
the  foot  of  Main  street,  where  the  fire  in  question  occurred. 
Its  machinery  for  compressing  was  across  the  river  at  Argenta. 
It  was  necessary  to  transport  the  cotton  from  the  Main  street 
warehouse,  sheas,  and  platforms  to  the  compress  at  Argenta. 
To  do  this  it  made  a  contract  with  the  defendant,  by  which 
the  defendaAt  undertook  to  furnish  cars  to  transport  the 
cotton,  and,  when  loaded,  to  haul  the  same  to  the  compress  in 
Argenta,  the  compress  company  paying  therefor  at  tne  rate 
of  two  dollars  a  carload.  The  compress  company  repeatedly 
demanded  cars  for  transportation  under  its  contract.  On  ac- 
count of  the  unusual  demand  for  cars  for  the  transportation 
of  cotton,  the  defendant  failed  to  furnish  the  cars  necessary 
to  move  the  cotton,  and  on  account  of  this  failure  the  cotton 
accumulated  to  the  extent  it  did.  The  compress  company 
could  have  handled  and  safely  stored  all  cotton  at  Main  street, 
if  transportation  had  been  furnished  as  demanded.  But  the 
cotton  could  not  have  been  handled  in  Argenta,  if  it  had  been 
hauled  to  the  Argenta  compress  from  the  foot  of  Main  street, 
because  it  (compress)  was  "blocked  with  cotton." 

Second.  The  cotton  stored  at  the  foot  of  Main  street  was 
received  for  compression.  When  the  owner  or  shipper  stored 
it,  the  compress  company  would  give  a  receipt,  stating  therein 
that  it  was  received  for  compression.  When  the  owners  wished 
to  ship  it,  they  would  take  these  receipts  to  a  railroad  com- 
pany, and  the  company  would  take  them,  holding  them  against 
the  compress  company,  and  issue  its  bill  of  lading  to  the 
owner.  The  railroad  company  would  thereupon  notify  the 
compress  company  of  this  fact,  with  directions  to  insure, 
compress,  and  load  the  cotton  upon  its  cars  for  shipment. 
This  was  the  custom  of  the  Little  Bock  &  Memphis  and  the 
St.  Louis,  Iron  Mountain  &  Southern  Bailway  Companies. 
When  the  defendant  issued  a  bill  of  lading  it  had  the  right  to 
have  the  cotton  compressed  where  and  by  whom  it  liked,  or 
ship  it  as  it  was  if  it  liked.  It  executed  bills  of  lading  for 
cotton  which  was  burned  while  stored  with  the  compress 
company  as  early  as  the  20th  of  October,  and  as  late  as  the 
14th  of  November,  1887,  the  day  of  the  fire.  Bills  of  lading 
for  410  bales  were  executed  in  October,  and  for  1050  in  No- 
vember. For  the  larger  portion  of  the  cotton  the  bills  of 
lading  were  executed  between  the  7th  and  14th  of  November. 
The  Little  Bock  &  Memphis  Bailway  Company  had  issued 
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bills  of  lading  for  abont  1200  bales  of  the  cotton,  which  was 
burned  as  before  stated. 

Before  the  defendant  adduced  any  evidence,  the  plaintiffs 
offered  to  prove  by  Dorsey  Allen  that  defendant's  locomotives 
had  set  fire  to  cotton  in  the  immediate  vicinity  in  which  the 
fire  occurred  on  several  occasions  shortly  before  the  14th  of 
November,  1887,  and,  the  defendant  objecting,  the  court  refused 
to  allow  them  to  do  so,  and  they  excepted. 

Upon  the  evidence  we  have  stated,  the  plaintiffs  asked  and 
the  court  refused  to  instruct  the  jury  as  follows : 
iBrtraetioBt.  (1)  "  If  the  jury  find  from  the  evidence  that  the 
deiendant,  on  the  14th  day  of  November,  1887,  was 
a  common  carrier  of  freight  for  hire,  and  operated  a  line  of 
railroad  in  Little  Bock,  on  the  river-front,  between  the  ware- 
houses and  the  sheds  of  the  Union  Compress  Company  and 
the  river,  and  held  a  large  and  unusual  number  of  bales  of 
cotton  which  had  been  split  open,  leaving  cotton  exposed, 
which  it  kept  in  a  negligent  and  careless  manner,  in  and  about 
said  warehouses  and  sheds  on  Main  street,  in  said  city,  and 
that  said  cotton  was  a  highly  inflammable  material,  and  the 
place  where  it  was  kei)t  was  partly  on  a  public  street  of  Little 
Ilock,  where  many  citizens,  with  knowledge  of  the  defendant 
or  its  servants,  agents,  or  employes,  were  constantly  passings 
and  lighting  and  smoking  cigars  and  cigarettes,  and  that  said 
cotton  was  Kept  by  the  defendants  within  a  few  feet  of  its  line 
of  railroad.  Aeve  its  engiaes  were  frequently  passing,  and 
that  it  was  when  the  season  of  the  year  was  very  dry ;  and  if 
they  find  that  the  defendant  had  contracted  to  remove  the 
cotton  across  the  river  in  a  reasonable  time,  and  that  said 
cotton  was  so  kept  at  said  place  by  the  defendant  for  an  un- 
usual length  of  time,  because  of  the  defendant's  inability  to 
furnish  transportation  after  its  bills  of  lading  were  issued ; 
and  that  said  loss  was  caused  by  the  negligence  of  the  de- 
fendant *  ^  ^  in  keeping  said  cotton  at  said  place  under  the 
circumstances,  and  such  fire  was  communicated  to  the  property 
of  the  plaintiff,  and  it  was  burned  as  a  probable  and  proximate 
result  of  said  fire, — then  the  jury  should  find  for  the  plaintiff." 
(2)  "  If  you  find  from  the  evidence  that  the  defendant  railroad 
company,  by  its  agents,  gave  bills  of  lading  for  the  cotton  at 
the  compress  shed  or  building,  you  are  instructed,  as  a  matter 
qf  law,  that  the  cotton  so  covered  by  bills  of  lading  was  under 
the  control  of  the  defendant  company ;  and,  if  you  find  from  the 
evidence  that  the  plaintiff's  property  was  destroyed  through  the 
negligence  qf  the  defendant  company,  its  officers,  agents,  or  em- 
ployes, in  not  properly  caring  for,  watching,  and  protecting  the 
cotton  held  by  it  wider  bills  of  lading,  and  that  the  fire  was  the 
result  of  the  negligence  of  the  defendant  company,  its  officers. 
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4igent8,  or  employes,  you  will  find  for  the  plaintiffs."  (3)  "If 
the  jury  find  from  the  evidence  that  the  defendant  took  up  the 
receipts  of  the  Union  Compress  Company  for  cotton  left  at 
their  warehouse  and  sheds,  on  Main  street,  by  the  owners  for 
compression,  and  thereupon  issued  its  bills  of  lading  for  said 
cotton,  by  which  the  defendant  agreed  to  transport  the  same 
to  its  destination,  and  then  directed  said  compress  company 
to  insure  said  cotton  for  the  benefit  of  the  defendant,  and  to 
compress  the  same  and  ship  it  out,  for  which  insurance, 
handling,  compressing,  and  shipping  out  the  defendant  had 
agreed  to  pay  said  compress  company,  the  jury  will  be 
warranted  in  finding  that  the  compress  company  was  the 
agent  of  the  defendant  while  so  holdmg  such  cotton  for  such 
}urposes  after  the  bills  of  lading  were  so  issued,  and  the  de- 
endant  is  responsible  for  any  negligence  of  the  compress 
•company  which  caused  the  fire,  while  the  compress  com- 
pany was  acting  in  its  line  of  duty  and  employment,  as  such 
Agent,  respecting  said  cotton."  (4)  "  If  the  jury  find  from  the 
evidence  that  the  defendant  knowingly  issued  its  bills  of  lad- 
ing for  a  large  number  of  bales  of  cotton  when  in  the  ware- 
houses and  sneds  of  the  Union  Compress  Company,  it  thereby 
adopted  such  warehouses  and  sheds  as  its  own,  and  if,  in  fact, 
the  sheds  were  not  its  own,  and  not  under  its  control,  it  is,  by 
virtue  of  chapter  60  of  the  Acts  of  1887,  estopped  from  deny- 
ing that  said  cotton  was  on  its  own  premises  and  under  its 
■control."  (5)  "  *  *  *  If  you  find  from  the  evidence  that  the 
railroad  company  receipted  for  and  gave  bills  of  lading  for 
cotton  which  was  upon  *  *  *  ground  contiguous  thereto  [its 
right  of  way],  and  upon  which  it  was  accustomed  to  accept 
cotton  for  transportation,  and  allowed  the  same  to  remain 
there  for  an  undue  period  of  time  before  removing  the  same, 
and  that  cotton  is  an  inflammable  substance,  this  is  a  circum- 
stance from  which  the  jury  may  infer  negligence  against  the 
defendant. 

Other  instructions  were  asked  for  by  the  plaintiffs,  and  re- 
fused by  the  court,  which  were  covered  by  instructions 
given.  The  court  gave  instructions,  over  the  objection  of  the 
plaintiffs,  to  the  converse  of  those  copied  above. 

The  jury  returned  a  verdict  in  favor  of  the  defendant,  and 
in  response  to  the  question,  *^  Do  you  find  that  the  cotton  in 
the  warehouse  of  the  compress  company  was  set  on  fire  by  an 
engine  or  train  of  defendants  ?  "  propounded  to  them,  an- 
swered *'No."  Judgment  was  rendered  accordingly,  and 
plaintiffs  appealed. 

The  first  request  of  plaintiffs  for  instructions  which  was  re- 
fused by  the  court  refers,  in  ambiguous  terms,  to  the  oral 
contract  of  the  defendant  with  the  Union  Compress  Company 
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to  furnish  cars,  and  to  haul  the  same,  when  loaded  with  cot- 
ton, across  the  river  to  the  compress  in  Argenta.  The  reason 
for  this  reference  is  not  apparent,  unless  it  be  the  purpose  of 
impressing  the  minds  of  the  jury,  if  granted,  with  the  belief 
that  the  defendant  was  responsible  for  the  losses  caused  by 
the  fire,  because  it  failed  to  perform  its  contract  with  the  com- 
press company.  If  such  be  its  meaning,  object,  or  intent, 
should  it  have  been  granted  ? 

The  mere  failure  of  the  defendant  to  perform  its  contract 
with  the  compress  company  was  in  no  wise  the  juridical  cause 
of  the  fire.  There  was  no  direct  connection  be- 
prozimato  tween  the  neglect  of  the  defendant  to  furnish  trans- 
eftVMofiire.  portatiou  according  to  its  contract  and  the  fire. 
The  failure  to  furnish  cars  was  one  of  a  series 
of  antecedent  events  without  which,  as  the  result  proves,  the 
fire,  probably,  would  not  have  happened  ;  for,  if  the  cotton  had 
been  removed,  there  might  have  been  no  fire.'  But  it  was  not 
the  direct  and  proximate  cause,  and  did  not  make  the  defend- 
ant responsible  for  losses  caused  by  the  fire.  St.  Louis,  I. 
M.  &  S.  Ey.  Co.  V.  Commercial  Union  Ins.  Co.,  189  U.  S.  223, 
49  Am.  &  Eng.  B.  Cas.  137. 

There  was  no  evidence  that  the  defendant  was  in  the  actual 
possession  or  control  of  the  cotton  stored  in  the  warehouse 
and  sheds  and  on  the  platfonns  of  the  Union  Compress  Com- 
pany at  the  north  end  of  Main  street,  but  the  truth  is  the 
compress  company  had  such  possession  and  control.  The 
theory  upon  which  this  action  was  prosecuted,  as  shown  by 
the  complaint  and  the  refused  recjuests  of  plaintiffs  for  instruc- 
tions, was  that  the  defendant  is  conclusively  presumed  to 
have  been  in  possession  of  the  cotton  for  which  it  executed 
bills  of  lading,  and  that  it  had  made  the  place  where  the  cot- 
ton was  burned  a  receiving  station  for  its  railroad,  and  the 
compress  company  its  agent  to  receive  and  hold  the  cotton* 
Is  this  theory  correct  ? 

AH  liability  for  an  injury  sustained  is  based  upon  the 
theory  that  the  party  liable  has  committed  a  wrong  or  neg- 
lected a  duty.  Upon  this  theory  a  principal  is  held  liable  for 
the  acts  or  negligence  of  his  agent,  and  the  master  for  those  of 
his  servant  Their  liability  is  based  upon  their  right  to  direct 
and  control  the  actions  of  the  agent  or  servant  in  the  scope  of 
his  employment.  As  an  incident  to  this  right,  the  duty  rests 
upon  them  to  so  direct  and  control  such  acts  of  the  agent  or 
servant  that  no  injury  may  be  done  to  third  persons,  f^or 
the  damages  occasioned  by  a  failure  to  discharge  this  duty 
they  are  liable. 

The  relation  between  parides  by  which  responsibility  at* 
taches  to  one  for  the  aots  or  n^ligence  of  the  other  must  be 
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that  of  principal  and  agent,  or  master  and  servant,  in  which 
the  one  is  subject  to  the  control  of  the  other.  When  a  party 
''  using  due  care  in  the  selection  of  the  person,  enters  into  a 
contract  with  a  person  exercising  an  independent  employ- 
ment, by  virtue  of  which  the  latter  undertakes  to  accomplish 
a  given  result,  being  at  liberty  to  select  and  employ  his  own 
means  and  methods,  and  the  former  retains  no  right  or  power 
to  control  or  direct  the  manner  in  which  the  service  shall  be 
performed,"  no  relation  of  principal  and  agent  or  master  and 
servant  arises ;  and  the  former  incurs  no  liability  for  the  neg- 
ligence of  the  latter,  his  agent  or  servant,  in  the  performance 
of  the  contract.  In  such  a  case  the  latter  only  represents  the 
will  of  his  employer  as  to  the  result  of  his  work,  and  as  to 
such  means  and  methods  is  not  a  servant,  but  a  master,  and 
for  negligence  therein  is  alone  amenable.  Mechem,  Ag.  §  747, 
and  cases  cited. 

But  this  rule  of  immunity  from  liability  is  not  without  its 
qualifications.     If  the  thing  to  be  is  in  itself  unlawful,  or  a 
nuisance  per  ae,  or  probably  cannot  be  done  without  neces* 
sarily  doing  damage,  the  person  causing  it  to  be  done  by  an- 
other is  as  much  liable  for  injuries  suffered  by  third  persons 
from  the  act  done  as  he  would  be  had  he  done  the  act  in  per- 
son.    But  if  the  converse  be  true,  that  is,  the  act  is  in  itself 
lawful,  is  not  a  nuisance  per  se,  and  can  probably  be  done 
without  necessarily  causing  damage,  and  is  not  a  duty  im- 
posed by  law  on  the  employer,  and  the  injury  results  from 
the  negligence  of  the  contractor  or  his  servant  in  the  perform- 
ance of  the  service  undertaken,  the  contractor  is  alone  liable. 
Railway  Co.  v,  Tonley,  53  Ark.  503,  45  Am.  &  Eng.  R.  Cas. 
578 ;  Ellis  v.  Gas  Consumers'  Co.,  2  El.  &  Bl.  767;  Peachey 
V.  Rowland,  13   C.   B.   182;  Hole  v.   Railway  Co.,  6  Hurl. 
&   N.   488;    Steel  v.  Railway  Co.,  16  C.   B.   (N.  S.)  550; 
Rapson  v,   Cubitt,  9  Mees.  &  W.  710;   Reedie  v.  Railroad 
Co.,  4  Exch.  244 ;  Knight  v.  Fox,  5  Exch.  721 ;  Milligan  v. 
Wedge,  12  Adol.  &  E.  737;  Overton  v.  Freeman,  11  C.  B.  867 
Pickard  v.  Smith,  10  C.  B.  (N.  S.)  470 ;  Chicago  City  v.  Rob- 
bins,  2  Black,  418 ;  Storrs  v.  City  of  Utica,  17  N.  Y.  104 
Scammon  v.  City  of  Chicago,  25  111.  424;  McGuire  v.  Grant 
26  N.  J.  Law,  356;  Hilli3rrd  v.  Richardson,  3  Gray,  349 
Painter  v.  Mayor,  46  Pa.  St.  213  ;  Allen  v.  Willard,  57  Pa.  St 
374 ;  De  Forrest  v.  Wright,  2  Mich.  368 ;  Pfau  v.  Williamson 
63  111.  16 ;  City  of  Logansport  v.  Dick,  70  Ind.  79,  and  authori- 
ties cited. 

In  this  case  the  Union  Compress  Company  exercised  a  dis- 
tinct and  independent  employment.  It  was  engi^^ed  in  the 
business  of  compressing  cotton.  It  received  cotton  indiscrimi- 
nately from  the  owners  for  compression,*  and  gave  them  « 
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receipt  for  it,  and  stored  it  as  it  saw  fit.  At  the  time  of  the  fire 
in  qaestion  it  had  stored  for  compression  at  the  north  end  of 
Main  street  3900  bales  of  cotton,  of  which  the  defendant  and 
the  Little  Bock  &  Memphis  Railway  Company  had  executed 
bills  of  lading  for  2660  bales — the  defendant  for  1460  and  the 
Little  Bock  <&  Memphis  Railway  Company  for  about  1200.  It 
does  not  appear  who  held  the  receipt  of  the  compress  com- 
pany for  the  remaining  1240  bales.  None  of  it,  it  seems, 
was  stored  for  compression  in  the  first  instance  by  either  of 
the  railroad  companies  mentioned.  Their  bills  of  lading  were 
severally  executed  by  them  after  the  cotton  had  been  stored 
and  receipted  for  by  the  compress  company.  The  course  of 
conduct  pursued  by  the  defendant  in  respect  to  this  cotton 
was:  When  the  owner  requested,  it  gave  bills  of  lading  in 
exchange  for  the  receipts  of  the  compress  company,  and  im- 
mediately notified  the  company  of  the  fact,  and  directed  it  to 
compress,  and  put  the  cotton  on  the  cars  for  shipment.  The 
cotton  was  not  actually  delivered  to  the  defendant  for  ship- 
ment until  it  was  compressed ;  neither  was  it  understood  that 
it  should  be.  There  was  no  evidence  tending  to  prove  that 
the  defendant  exercised  any  control  over  the  cotton,  until  it 
was  loaded  up6n  its  cars,  or  over  the  place  where  it  was  kept. 
Until  it  was  placed  upon  its  cars  it  assumed  no  care  or  cus- 
tody of  it.  All  that  it  acquired  was  the  right  to  ultimate  pos- 
session, which  passed  to  it  by  the  original  depositors  trans- 
ferring to  it  the  receipts  of  the  compress  company.  California 
Ins.  Co.  V.  Union  Compress  Co.,  133  U.  S.  387. 

But  it  is  contended  that  because  an  act  of  the  general  as- 
sembly of  this  state,  entitled  *'  An  act  to  regulate  the  du- 
ties of  warehousemen,  transportation  companies, 
^ll^!~  and  others,"  approved  March  15,  1887,  prohibits 
all  warehousemen  and  carriers,  under  a  penalty, 
from  issuing  receipts  or  bills  of  lading,  except  for  goods  act- 
ually received  into  their  possession,  the  defendant  was 
estopped  to  deny  that  ^t  had  the  possession  of  the  cotton  for 
which  its  bills  of  lading  had  been  issued.  But  we  do  not 
think  so.  The  act  was  passed  to  protect  bona  ^e  holders  of 
the  receipts  of  warehousemen  and  bills  of  lading  of  carriers. 
Prior  to  the  passage  of  this  act  it  had  been  held  by  the  Su- 
preme Court  of  the  United  States  that  the  master  of  a  vessel 
or  the  agent  of  a  railroad  company  has  no  authority  to  sign  a 
bill  of  lading  for  goods  not  actually  put  on  board  of  the  ves- 
sel, or  actually  delivered  for  transportation  ;  and,  if  he  does 
so,  his  act  does  not  bind  the  ower  of  the  ship,  or  the  railroad 
company,  as  the  case  may  be,  even  in  favor  of  a  hontxfide  pur- 
chaser of  the  goods.  The  Freeman,  18  How.  182 ;  The  Lady 
Franklin,  8  Wall.  325;  Pollard  v.  Vinton,  105  U.  S.  7;  Bail- 
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way  Co.  u  Knight,  122  U.  S.  79,  87,  30  Am.  &  Eng.  K.  Gas.  88. 
Tlie  same  doctrine  was  held  by  other  courts  of  last  resort, 
while  by  a  few  it  was  repudiated*  In  this  state  the  law,  in 
this  respect,  was  unsettled  until  the  act  of  March  15th  was 
■enacted. 

In  order  to  protect  the  holders  of  bills  of  lading  given  by 
carriers  for  goods,  this  act,  among  other  things,  provides 
*'  that  no  master,  owner,  or  agent  of  any  boat  or  vessel  of  any 
description,  forwarder,  or  officer  or  agent  of  any  railroad, 
transfer  or  transportation  company,  or  other  person,  shall 
sign  or  give  away  any  bill  of  lading,  receipt,  or  other 
voucher  or  document  for  any  merchandise  or  property  by 
which  it  shall  appear  that  such  merchandise  or  property  has 
been  shipped  on  board  of  any  boat,  vessel,  railroad  car,  or 
other  vehicle,  unless  the  same  shall  have  been  actually 
shipped  and  put  on  board,  and  shall  be  at  the  same  time  act- 
ually on  board  or  delivered  to  such  boat,  vessel,  or  car,  or 
other  vehicle,  or  to  the  owner  or  owners  thereof,  or  his  or 
their  agent  or  agents,  to  be  carried  and  conveyed  as  expressed 
in  such  bill  of  lading,  receipt^  or  other  voucher  or  docu- 
ment." 

It  further  provides  that  such  bills  of  lading  and  receipts 
shall  be  negotiable  by  written  indorsement  thereon,  and  the 
delivery  thereof  so  indorsed,  and  that  any  and  all  persons  to 
whom  the  same  may  be  transferred  shall  be  deemed  and  held 
to  be  the  owner  of  the  property  for  which  the  same  were 
^ven,  "  so  far  as  to  give  validity  to  any  pledge,  lien,  or  trans- 
fer given,  made»  or  created  thereby,  as  on  the  faith  thereof ; 
and  that  no  property  so  stored  or  deposited,  as  specified  in 
such  bills  of  lading  or  receipt,  shall  be  delivered,  except  on 
the  surrender  and  cancellation  of  such  receipts  and  bills  of 
lading ; ''  and  that  every  person  aggrieved  by  any  violation  of 
the  act  may  maintain  an  action  against  the  person  or  corpo- 
ration violating  it,  to  recover  all  the  damages  he  may  sustain 
bv  reason  of  the  violation. 

The  main  object  of  the  act  is  to  fix  the  liability  of  ware- 
housemen, common  carriers,  and  other  persons  named  in  the 
act  to  the  holders  of  their  receipts  or  bills  of  lading.  To  do 
this  it  prohibits  them  from  issuing  the  same,  except  for  prop- 
erty in  their  actual  possession,  and  from  selling  or  incumber- 
ing, shipping  or  transferring,  or  permitting  to  be  shipped^ 
transferred,  or  removed  beyond  their  control,  the  property  for 
which  a  receipt  or  bill  of  lading  has  been  given,  without  the 
written  assent  of  the  person  or  persons  holding  such  receipt 
or  bill  of  lading.  Their  liabilitv  for  a  violation  of  the  act  is 
limited  to  the  persons  aggrieved,  who  are  the  persons  inter- 
ested in  the  property  described  in  the  receipt  or  bill  of  lading. 
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It  does  not  undertake  to  define  the  duties  and  liabilities  of  the 
warehousemen,  carriers,  and  other  persons  named  therein  to 
third  persons,  and  does  not  change  their  rights,  relations, 
duties,  or  liabilities  to  such  persons,  but  leaves  them  as  they 
were  before  its  enactment.  Hence  there  is  nothing  in  the  act, 
or  policy  of  the  act,  to  estop  them  from  showing,  in  actions 
like  this,  that  the  property  for  which  their  receipts  or  bills  of 
lading  were  given  was  not  in  their  actual  possession. 

If  the  Union  Compress  Company  exercised  a  distinct  and 
independent  employment,  and  the  cotton  was  in  its  custody, 
control,  and  possession,  and  the  defendant  had  no  right  to 
control  or  direct  it  in  the  management  and  storage  of  the 
cotton  in  question,  it  was  not  responsible  for  its  (compress 
company's]  acts  or  negligence  as  principal  or  master.  There 
was  no  evidence  of  such  a  right ;  neither  was  it  claimed  or 
alleged ;  nor  was  there  any  evidence  to  show  that  the  storage 
of  the  cotton  with  the  compress  company  was  a  nuisance  per- 
se, but,  on  the  contrary,  it  was  alleged  by  the  plaintiffs  in 
their  complaint  that  it  was  "  negligently  destroyed  by  fire, 
which  was  caused  by  the  defendant  by  reason  of  its  careless- 
ness and  negligence  in  storing  and  keeping  said  cotton,  and 
operating  its  said  road,  which  fire  the  aefendant,  by  the  use 
of  due  care,  could  have  prevented  and  stayed ; "  clearly  ad- 
mitting that  the  fire  resulted  from  the  manner  in  which  the 
cotton  was  stored  and  kept,  and  that  it  could  have  been  pre* 
vented  by  due  care.  Moreover,  there  was  no  evidence  that 
any  of  the  cotton  for  which  defendant  executed  bills  of  lading 
was  placed  and  kept  in  the  street. 

The  instructions  asked  for  by  the  plaintiffs  were  properly 
refused.  Si  Louis,  I.  M.  &  8.  tly.  Co.  v.  Commercial  Union 
Ins.  Co.,  139  U.  S.  223,  49  Am.  &  Eng.  K.  Cas.  137. 

The  refusal  of  the  court  to  admit  the  testimony  of  Dorsey 
Allen,  if  it  was  competent  for  any  purpose,  was  not  prejudi- 
cial to  any  one.  The  uncontradicted  evidence  ad- 
'■■*^'*'  duced  at  the  trial  showed  that  no  locomotive  had 
passed  the  cotton  at  the  foot  of  Main  street  later 
than  2.40  in  the  afternoon  of  the  day  on  which  the  fire  oc- 
curred, and  that,  this  being  true,  the  fire  could  not  have  been 
caused  by  a  locomotive. 

Judgment  affirmed. 

Aotion  for  Fire— Pleading  in  Justice's  Court — Under  a  statute  providing 
that  no  formal  pleadings  shall  be  required  in  a  justice's  court,  but  only  a 
''statement  of  trie  facts  constituting  the  cause  of  action  upon  which  the 
suit  is  founded,*'  a  statement  in  an  action  for  damages  caused  by  fire  set 
by  a  locomotive,  which  does  not  allege  negligence,  is  sufficient  on 
objection  raised  after  verdict.  Polhaus  e.  Atchison,  T.  A  S.  F.  R  Ck>. 
(Mo.,  May  8,  1893.),  22  8.  W.  Rep.  478. 
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(South  DiMta  SupretM  Ckmrt,  June  26,  1898.) 

Fires— Dofectivo  Locomotive — Speciai  Finding— Aliogations  In  Complaint. 
— ^A  special  findiog  of  a  jury  that  the  Degligence  of  the  defendant  which 
causea  the  damage  to  the  plaintiff  was  the  condition  of  its  locomotive  en- 
gine la  within  the  allegations  of  the  complaint,  alleging  that  *'  the  defend- 
ant carelessly  and  negligently  ran  an  engine  along  its  line  of  railway, 
which  engine  then  and  there  was  so  negligently  and  insufficiently  con- 
structed and  equipped,  and  then  and  there  was  so  negligently  and  care- 
lessly operated  hy  the  defendant,  that  it  emitted  and  threw  out  large 
sparks  of  fire." 

Defective  Spartcarretter— Allegations  in  Complaint. — An  allegation  in 
plaintiff's  complaint  that  the  defendant's  engine  '*  was  so  negligently, 
carelesslyy  and  insufficiently  constructed  and  equipped "  as  to  emit  and 
throw  out  large  sparks  of  fire  properly  included  the  condition  of  such  en- 
gine  for  arresting  sparks,  whether  its  defects  in  that  respect  resulted  from 
its  original  construction,  or  from  defects  caused  by  use,  wear,  or  injury  ta 
its  parts. 

Evidence  of  Other  Rres—Rebuttal. — ^Evidence  tending  to  prove  that  a 
locomotive  engine  which  caused  a  fire  destroying  plaintiff's  property  also 
set  two  other  fires  about  the  same  time  is  not  necessarily  overcome  by  eyi- 
dence  that  the  engine  was  properly  equipped  with  the  best  known  appli- 
ances  for  arresting  sparks,  was  in  good  condition,  and  managed  by  a 
competent  and  trustworthy  engineer,  as  a  matter  of  law.  Such  evidence 
tends  to  raise  a  confiict  in  the  evidence  as  to  the  negligence  of  the  defend- 
ant, which  must  be  determined  by  the  jury;  and  this  court  cannot  say  that 
the  jury,  from  such  evidence,  were  not  justified  in  finding  that  the  engine 
was  not  in  good  condition. 

Same — instrucrtions  to  Jury. — Whether  or  not  evidence  tending  to  prove 
the  setting  of  two  other  fires  about  the  same  time  by  the  engine  that 
caused  the  destruction  of  plaintiff's  property  is  admissible  as  tending  to 
prove  negligence  on  the  part  of  the  defendant  is  a  question  of  law  for  the 
court ;  and  an  instruction  by  the  court  to  the  jury  that  such  evidence  was 
admissible  for  the  purpose  stated  is  proper,  and  the  fact  that  this  instruc- 
tion is  repeated  in  an  instruction  given  upon  the  request  of  plaintiff's  coun- 
sel does  not  constitute  error. 

The  Burden  of  Proving  Contributory  Negligence  on  the  part  of  the  plain- 
tiff rests  upon  the  defendant,  unless  the  plaintiff,  in  making  out  his  case, 
prove,  or  give  evidence  tending  to  prove,  that  he  was  guilty  of  such  con- 
tributory negligence  ;  and  when  there  is  no  evidence  upon  the  sutijectj  it 
is  the  duty  of  the  court  to  assume  that  the  plaintiff  was  not  guilty  of  su<^ 
contributory  negligence,  and  so  instruct  the  jury. 

Appeal  from  Bon  Homme  circuit  court. 

R.  B.  Trim  {H.  H.  Field,  of  counBel),  for  appellA&i 

French  dt  urvis^  for  reepondent 
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CioesoNy  J. — This  was  an  action  to  recover  damages  alleged 
to  have  been  sustained  bj  the  plaintiff  through  the  negli- 
:gence  of  the  defendant,  in  permitting  sparks  to  escape  from 
its  engine  used  on  the  line  of  its  railway,  whereby  a  quantity 
of  hay  belonging  to  the  plaintiff  was  destroyed.  Verdict  and 
judgment  for  plaintiff     Defendant  appeals. 

1.  The  first  question  presented  is  as  to  the  effect  of  certain 

special  findings  of  the  jury,  made  in  connection  with 
?J**^^***"  their  general  verdict,  which  are  as  follows :  "  Spe- 
.iT6  6MgUe.^      cial :  (1)  Did  the  fire  that  destroyed  plaintiff's  hay 

start  from  sparks  emitted  by  defendant's  engine  ? 
Answer.  Yes.  (2)  If  ^our  answer  to  the  last  Question  be  '  Yes,' 
were  tlie  sparks  emitted  through  the  negligence  of  the  de- 
fendant? A.  Yes.  (3)  Was  the  plaintiff's  loss  due  to  the 
negligence  of  the  defendant  ?  A.  Yes.  (4)  If  your  answer  to 
the  last  two  questions  be  '  Yes,'  in  what  did  the  negligence 
consist?  First  Was  it  in  the  construction  of  the  engine? 
Second.  In  its  condition  or  equipment  ?  Third.  Its  opera- 
tion? A.  In  its  condition."  The  learned  counsel  for  the  ap- 
pellant contends  that ''  the  defendant  is  charged  with  being 
negligent  in  respect  to  the  construction,  equipment,  and  oper- 
^ation  of  the  engine.  The  jury  specially  find  that  the  defend- 
ant was  not  negligent  in  any  one  of  these  respects,  but  timt  it 
was  negligent  in  regard  to  the  condition  of  the  engine.  *  *  * 
They  were  directed  by  the  court,  upon  the  enumeration  of 
all  of  the  kinds  of  negligence  alleged,  together  with  another  not 
alleged,  to  state  in  what  the  negligence  consisted,  and  they 
say  it  was  in  one  of  the  particulars  of  this  enumeration  only. 
This  necessarily  excludes  the  others,  and  is  a  special  finding 
by  them  that  the  defendant  was  not  negligent  m  any  of  the 
•others  enumerated.  This  being  so,  on  reference  to  the  com- 
plaint and  findings  it  will  be  seen  the  defendant  was  acquitted 
of  all  negligence  charged  in  the  complaint."  The  allegation 
of  the  complaint  upon  the  subject  of  the  negligence  com- 
plained of  is  *'  that  on  said  date  the  defendant  carelessly  and 
negligently  ran  a  locomotive  engine  along  said  line  of  rail- 
way, whicn  engine  was  then  and  there  so  negligently  and  iu- 
Hufficiently  constructed  and  equipped,  and  then  and  there 
was  so  carelessly  and  negligently  operated  by  the  defendant, 
that  it  emitted  and  threw  out  large  sparks  of  fire,"  etc.  The 
learned  court  below  evidently  construed  the  term  "condi- 
tion," in  the  findings,  as  applied  to  the  engine,  as  embraced 
in  the  allegations  of  the  complaint.  While,  strictly  speaking, 
^'  equipped  "  has  reference  to  the  appliances  to  make  the  en- 
^ne  effective  for  the  purposes  for  which  it  is  intended,  and 
*'  condition  "  has  reference  to  the  state  these  appliances  are 
in  for  accomplishing  the  purposes  intended,  yet  in  common 
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language  this  distinction  is  not'nsually  observed,  in  speaking 
of  a  locomotive  engine.  It  would  doubtless  be  diiBScult  for 
ordinary  minds  to  comprehend  the  distinction  between  an 
engine  not  properly  equipped  for  arresting  sparks  and  one 
not  in  condition  to  arrest  them.  If  properly  equipped, — 
that  is,  supplied  with  whatever  may  be  necessary  to  efficient 
action, — it  would  be,  under  ordinary  circumstances,  in  condi- 
tion to  arrest  sparks.  If  not  in  such  condition,  it  would  not 
be  properly  equipped  to  accomplish  the  purposes  designed. 

We  are  of  the  opinion,  therefore,  that  the  court  committed 
no  error  in  holding  that  the  finding  substantially  corre- 
sponded with  the  complaint.  More  especially  is  this  so  in 
tnis  case,  as  the  defendant  tried  the  cause  in  the  court  below 
upon  the  theory  that  the  condition  of  the  engine  was  in  issue, 
as  fully  appears  from  an  examination  of  the  testimony  on 
the  part  of  the  defendant.  Mr.  Whitney,  the  engineer  who 
ran  tiie  engine  at  the  time  of  the  fire,  after  testifying  as  to 
the  manner  of  the  construction  of  the  engine  and  its  appli- 
ances for  arresting  sparks,  etc.,  was  asked :  '^  You  observed 
the  condition  of  the  engine  at  that  time,  did  you  ?  Tes,  sir. 
What  was  its  condition  at  that  time  ?  It  was  O.  E.  What 
do  you  mean  by  that?  It  was  in  good  condition."  The  fire- 
man and  other  witnesses  were  asked  similar  questions  by 
counsel  for  defendant.  We  think  it  is  too  late,  therefore,  to 
make  the  point  that  the  findings  did  not  substantially  con- 
form to  the  pleadings,  and  we  are  of  the  opinion  that  by  a 
fair  construction  of  the  complaint  the  allegation  that  the  de- 
fendant's engine  "  was  so  negligently,  carelesslv,  and  insuffi- 
ciently constructed  and  equipped"  did  necessarily  include  its 
condition  for  arresting  sparks,  whether  its  defects  in  that  re- 
spect resulted  from  its  original  construction,  or  from  defects 
caused  by  use,  wear,  or  injury  to  its  parts.  In  either  case  it 
would  not  be  properly  equipped  for  the  purpose  for  which 
it  was  intended.  This  finding  then  established  the  fact  that 
defendant's  engine  was  not  in  proper  condition  for  arresting 
sparks. 

2.  It  is  further  contended,  however,  by  counsel  for  the  ap- 
pellant, that  this  finding  of  the  jury  is  not  supported 
by  the  evidence,  and  ought  to  have  been  set  aside  KfMeMceto 
by  the  trial  court,  as  the  evidence  on  the  part  of  ^^x^^^^^!^ 
'  the  defendant  established  the  fact  that  the  engine  other  iirM. 
was  properly  equipped,  in  good  condition  at  the 
time   of  the  fire,  and  managed  by  a  competent  and  trust- 
worthy engineer,  and    therefore    completely    overcame    the 
presumption  of  negligence  from  the  fact  that  defendant's  en- 
gine caused  the  fire,  as  held  by  this  court  in  Kelsey  v.  Bail- 
way  Co.  (S.  D.),  43  Am.   A  Eng.  E.  Cas..  43.     But  in  this^ 
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contention  we  think  the  counsel  for  appellant  have  not  gireu 
sufficient  consideration  to  the  evidence  on  the  part  of  the 
plaintiff  in  addition  to  the  presumption  of  negligence  caused 
by  the  tire.  If  the  plaintiff  had  given  no  evidence  of  negli- 
gence, but  relied  solely  on  presumption,  the  coonsers  con- 
tention would  have  undoubtedly  been  correct,  as  this  court 
«o  held  in  the  case  of  Cronk  v.  Bailway  Co.  (S.  D.),  64  Am. 
.&  Eng.  B.  Gas.  625,  following  the  case  of  Yolkman  v.  Bail- 
way  Co.,  6  Dak.  69,  35  Am.  &  Eng.  B.  Cas.  204 ;  Pattee  v. 
Bailway  Co.,  6  Dak.  267,  34  Am.  &  Eng.  R  Cas.  399; 
Huber  v.  Same,  6  Dak.  392,  40  Am.  &  Eng.  B.  Cas.  188.  The 
evidence  on  the  part  of  the  plaintiff  that  the  same  engine  set 
two  other  fires  at  about  the  same  time,  and  within  about 
one  half  mile  of  the  first  fire,  was  important  as  showing  that 
the  engine  was  not  in  a  proper  condition  to  prevent  the 
amission  of  sparks.  This  evidence  on  the  part  of  the  plain- 
tiff was  not  controverted,  but  it  was  sought,  not  only  to  rebut 
the  presumption  we  have  alluded  to,  but  the  evidence  on  the 
part  of  the  plaintiff  that  the  same  engine  set  two  other  fires 
about  the  same  time,  by  proof  that  the  engine  was  properly 
equipped,  in  good  condition,  and  operated  by  a  competent 
and  careful  engineer.  There  was  therefore  conflicting  evi- 
dence on  the  question  of  negligence,  to  be  determined  by  a 
jury  as  a  question  of  fact,  and  not  one  of  law  for  the  court. 

The  case  of  Bailroad  Co.  v,  Hotham,  22  Kan.  41,  was  a 
very  similar  case  as  to  the  one  at  bar.  In  that  case  the  plain- 
tiff was  not  aided  by  the  presumption  of  negligence  on  the 
part  of  the  defendant  upon  proof  that  the  engine  caused  the 
fire,  but  the  burden  was  upon  the  plaintiff  in  that  state  to 
prove  the  negligence  of  the  defendant  This  the  plaintiff 
sought  to  do  by  proving  that  the  engine  that  caused  the  fire 
also  caused  two  other  fires  the  same  day.  "The  evidence 
showed,  and  the  jury  found,  that  the  engine  from  which  the 
sparks  escaped  which  caused  the  fire  was  a  first-class  engine, 
in  good  order  and  good  condition,  and  supplied  with  all  the 
most  approved  appliances  for  preventing  the  escape  of  sparks 
of  fire.  The  engineer  who  had  charge  of  the  engine  at  the 
time  the  fire  was  produced  was  also  a  careful,  competent, 
and  trustworthy  engineer.*'  (Opinion  of  the  Court,  p.  48). 
But  the  jury  found,  notwithstanding  this  proof,  that  tne  en- 
gine was  mismanaged,  and  found  for  the  plaintiff.  In  de- 
livering the  opinion  of  the  court,  Mr.  Justice  Valentine  says : 
'^  The  law  does  not  attempt  to  define  what  particular  facts  or 
conduct  shall  constitute  negligence  or  prove  negligence.  It, 
at  most,  can  only  say  that  ne^igence  is  the  absence  of  care, 
and  weaves  the  question  for  the  jury  to  determine  whether, 
under  all  the  circumstances,  due  care  has  been  exercised  or 
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not  Of  course,  it  is  the  proyince  of  the  court  to  determine 
whether  the  evidence  offered  or  introduced  tends  to  prove  or 
disprove  negligence.  And  if  no  evidence  is  offered  or  intro- 
duced, tending  to  prove  negligence,  the  court  ma^  itself  de- 
cide that  no  negligence  is  proved,  and  direct  the  jury  to  find 
^accordingly.  And  where  evidence  is  introduced,  proving 
negligence  beyond  all  controversy,  and  no  countervaihng  evi- 
dence is  introduced,  the  court  may  generally  say  that  the  negli- 
gence is  proved-  *  *  *  And,  when,  all  the  evidence  offered 
is  introduced,  then,  unless  there  is  no  evidence  introduced 
to  prove  negligence,  or  unless  the  evidence  introduced  is 
all  one  way,  and  proves  negligence  beyond  all  controversy, 
the  question  whether  negligence  is  proved  or  not  is  a  ques- 
tion for  the  jury,  and  not  a  question  of  law  for  the  court. 
In  all  cases  where  the  facts  constituting  or  tending  to  prove 
or  disprove  the  negligence  are  disputed,  the  question  whether 
such  supposed  negligence  has  any  existence  or  not  is  a  ques- 
tion of  fact  for  the  jury.  And  even  where  there  is  no  dis- 
pute about  the  facts  in  their  details,  still,  if  they  are  stated 
or  proved  in  such  limitless,  cumbrous,  or  diffusive  detail  that 
different  minds  of  reasonable  capacity  might  honestly  differ 
with  respect  to  whether  they  in  fact  constitute  or  prove  negli- 
gence or  not^  the  question  as  to  whether  they  do  m  fact  con- 
stitute or  prove  negligence  or  not  must  be  submitted  to  the 
jury  as  a  question  of  faci*' 

The  case  of  Bailroad  Co.  v.  McCahill,  66  111.  28,  is  also  in- 
structive upon  this  question.  In  Illinois  the  statute  made  the 
fact  that  the  fire  was  occasioned  by  the  engine  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  company,  and  of  its 
agents  and  servants  in  charge  at  the  time.  In  that  case  the 
plaintiff  proved,  in  addition  to  the  prirmifacve  case  made  by 
the  statute,  that  the  engine  on  the  day  of  the  fire  threw  out 
an  unusual  amount  of  sparks.  This  evidence  was  held  to  be 
sufficient  to  warrant  a  jury  in  finding  that  the  engine  was  not 
in  a  suitable  condition  to  run  at  the  time.  In  that  case  the 
court  says :  "  In  opposition  to  all  the  evidence  offered  by  the 
company,  there  is  the  unimpeached  testimony  of  witnesses 
that  the  engine,  as  it  passed  through  the  village  on  the  day 
the  fire  occurred,  threw  out  unusual  quantities  of  fire,  and 
that  it  did  actually  occasion  the  fire  that  consumed  the  prop- 
erty of  appellee.  Intelligent  witnesses,  and  men  of  large  ex- 
perience, sworn  on  behalf  of  the  company,  concede  the  fact 
that,  if  it  be  true  that  the  engine  did  emit  such  an  unusual 
volume  of  fire  as  stated  by  the  witnesses,  it  must  necessarily 
have  been  out  of  repair  at  the  time.  Whether  this  engine 
was  ever  equipped  with  the  best  mechauicaj.  contrivances  to 
prevent  the  emission  of  fire -sparks  does  not  very  clearly  ap- 
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pear ;  but,  if  it  be  admitted  that  it  was  originally  so  con- 
stracted,  the  actual  results  of  what  the  engine  did,  in  throw- 
ing  out  and  emitting  fire>sparks  as  it  passed  along  through 
the  village  on  the  day  the  fire  occurred,  are  sufficient  to  over- 
come any  direct  evidence  appearing  in  this  record  that  it  was- 
in  good  order,  or,  if  in  good  order,  it  must  have  been  most 
unskilfully  managed  by  the  engineer.  We  are  of  opinion  that 
the  verdict  is  not  against  the  weight  of  the  evidence,  and  the 

Sry  were  fully  authorized  to  find  as  they  did."  See,  also,, 
uber  V.  Railway  Co.,  6  Dak.  392,  40  Am.  &  Eng.  R  Gas.  188. 
So,  in  the  case  at  bar,  this  court  cannot  say,  as  a  matter  of 
law,  that  the  jury  was  not  fully  justified  in  finding  that  tha 
defendant  was  guilty  of  negligence  in  using  an  engine  in  such 
a  condition  or  so  equipped  as  to  throw  out  sparks  of  fire  of 
sufficient  size  to  set  three  fires  within  the  limits  of  about  one 
half  mile  upon  the  Kne  of  defendant's  railway,  notwithstand- 
ing the  positive  testimony  of  defendant's  witnesses  as  to  the 
good  condition  of  the  engine ;  that  it  was  equipped  with  the 
best  known  appliances  for  arresting  sparks,  and  was  at  the 
time  managed  oy  a  competent  and  trustworthy  engineer.  It 
was  a  question  of  fact  for  the  jurv. 

3.  It  is  further  contended  by  the  counsel  for  the  appellant 

"ae  jur 
;.     W< 

caiiinir  atUB-  any  erfror  in  this,  as  the  question  of  whether  or  not 
tioB  to  other  the  fact  that  the  engine  set  two  other  fires  about 
*'^'  the  same  time  constituted  competent  evidence  tend-> 

ing  to  prove  that  the  engine  was  in  a  bad  condition,  or  was 
improperly  equipped,  was  a  question  of  law,  and  it  was  the 
duty  of  the  court  to  charge  the  jury  upon  the  subject.  It 
may  be  that  the  court  would  have  been  justified  in  refusing 
to  give  the  plaintiff's  instructions  upon  the  ground  that  it  had 
instructed  the  jury  upon  the  subject  in  his  general  charge,, 
but  that  was  a  matter  in  the  discretion  of  the  court ;  and  the 
fact  that  the  court  speaks  of  it  in  its  general  charge,  and  also- 
gives  a  special  instruction  on  the  same  subject,  not  incon- 
sistent with  his  general  charge,  constitutes  no  ground  of 
error. 

4.  The  counsel  for  the  appellant  further  contends  the  court 
erred  in  refusing  to  give  tne  following  instruction  which  the 
ooDtribntorr  defendant  requested  the  court  to  give :  "  If  you 
■egiigenee.  should  bclicve  from  the  evidence  in  this  case  that 
the  plaintiff's  hay  was  destroyed  by  a  fire  negligently  set  out 
from,  or  started  by,  one  of  the  defendant's  engines,  you 
would  not  be  justified  in  returning  a  verdict  for  him,  if  you 
should  find  he  had  not  properly  guarded  or  cared  for  his 
hajr,  as  against  fire,  and  that  by  reason  thereof  the  fire  so  set 


that  the  court  erred  in  calling  the  jury's  attention  to  the  fact 
iBitrnetioB       ^^  *^^®  other  two  fires.     We  are  unable  to  discover 
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or  started  destroyed  the  hay.  Befused.*'  It  is  contended 
hj  counsel  for  the  appellant  that  as  the  plaintiff  alleged  in 
his  complaint  that  he  "  was  not  guilty  of  any  negligence 
which  in  any  way  contributed  to  tne  loss  of  the  hay,  and 
this  allegation  was  denied  by  the  general  denial  in  the  answer, 
it  was  therefore  an  issue  in  the  case,  and  that  the  court  erred, 
not  only  in  omitting  to  call  the  jury's  attention  to  this  issue, 
bnt  also  in  refusing  to  give  the  instruction  asked  for  by  the 
defendant,  above  set  out.  This  presents  the  important  ques- 
tion as  to  the  party  upon  whom  is  imposed  the  burden  of 
proof  as  to  the  contributory  negligence,  or  absence  of  contrib- 
utory negligence.  Must  the  plaintiff  prove  that  he  was  not 
chargeable  with  negligence  contributory  to  the  injury  ?  Or 
must  the  defendant  prove  such  contributory  negligence  on  the 
part  of  the  plaintiff  as  a  defence  to  the  action  ? 

The  courts  of  the  several  states  are  divided  upon  this  ques- 
tion, some  of  the  state  courts  holding  that  the  burden  of 
proving  affirmatively  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence  is  upon  the  plaintiff,  and  others  holding 
that  the  burden  is  upon  the  defendant  to  prove  such  con- 
tributory negligence.  a?he  Supreme  Court  of  the  United  States 
holds  with  the  latter  courts.  Bailroad  Co.  v.  Gladmon,  15 
WalL  401 ;  Hough  v.  Railroad  Co.,  100  U.  S.  213.  We  are  of 
the  opinion  that  the  rule  requiring  the  defendant  to  prove 
contrioutory  negligence  on  the  part  of  the  plaintiff,  unless 
the  evidence  of  the  plaintiff  discloses  such  contributory  neg- 
ligence on  his  part  is  the  better  rule,  and  is  supported  by 
the  greater  weight  of  authority.  The  reasons  advanced  in 
support  of  the  respective  positions  are  clearly  stated  by  the 
Supreme  Court  01  Wisconsin,  in  Hoyt  v.  City  of  Hudson,  41 
Wis.  105,  and  the  conclusions  reached  by  that  court  are  thus 
stated  :  "  It  seems  to  us  that  the  reasons  in  favor  of  the  rule 
which  casts  the  burden  of  proof  in  such  cases  upon  the  de- 
fendant are  the  stronger  and  better  reasons,  and  that  such 
rule  rests  upon  sound  legal  principles,  and  ought  to  prevail 
in  this  state.  We  therefore  nold  that,  in  the  absence  of  any 
evidence  tending  to  show  that  the  plaintiff  was  chargeable 
with  negligence  contributing  to  the  injury  of  which  he  com- 
plains, the  presumption  of  law  is  that  he  was  free  from  such 
negligence,  and  the  burden  was  upon  the  defendant  to  prove 
such  contributory  fault,  if  the  same  was  relied  upon  as  a  de- 
fence. The  rule  here  adopted  does  not  apply  to  a  case  in 
which  the  proofs  on  behalf  of  the  plaintiff  show,  or  tend  to 
show,  his  contributory  negligence.  If  such  negligence  con- 
clusively appears,  the  court  will  nonsuit  the  plaintiff,  or 
direct  the  jury  to  find  for  the  defendant.  If  the  evidence 
only  tends  to  show  such  contributory  negligence,  the  question 
56  A.  &  E.  R.  Cas.— 9 
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must  go  to  the  jury,  to  be  determined,  like  any  other  ques* 
tion  of  fact,  upon  a  preponderance  of  evidence."  This  de- 
cision is  important,  as,  to  reach  the  conclusions  announced 
by  the  court,  it  was  necessary  to  overrule  two  prior  decisions 
of  that  court.  See,  also,  the  able  opinion  of  Judge  Dueb,  in 
Johnson  v.  Bailroad  Co.,  5  Duer,  21. 

We  have  not  deemed  it  necessary  to  cite  the  large  number 
of  cases  reported  on  this  question,  as  they  are  either  cited  by 
counsel  for  respondent,  or  are  collected  in  Shear.  &  B.  Neg. 
(4:th  ed.)  in  notes  to  sections  107-109.  The  late  territorial 
court,  in  the  early  case  of  Sanders  v.  Beister,  1  Dak.  161,  46 
N.  W.  Bep.  680,  took  a  similar  view  of  the  law,  following  the 
rule  laid  down  in  Bailroad  Go.  v.  Gladmon.  In  delivering 
the  opinion,  Mr.  Justice  Bennett  says :  ''  The  decisions  in  the 
different  states  are  very  conflicting  on  this  point,  but  so  far 
as  this  court  is  concerned  it  is  effectually  set  at  rest  by  the 
case  of  BaUroad  Co.  t;.  Gladmon,  15  Wall.  401.  In  that  case 
Mr.  Justice  Hunt,  in  delivering  the  unanimous  opinion  of  the 
court,  says :  "  The  plaintiff  may  establish  the  negligence  of 
the  defendant,  his  own  injury  in  consequence  thereof,  and  his 
case  is  made  out  If  there  are  circumfstances  which  convict 
him  of  concurring  negligence,  the  defendant  must  prove  them, 
and  thus  defeat  the  action.  Irrespective  of  statute  law  on 
the  subject,  the  burden  of  proof  on  that  point  does  not  rest 
upon  the  plaintiff."  After  a  careful  examination  of  all  the 
authorities,  the  same  rule  is  laid  down  as  the  better  law  by 
Shearman  &  Bedfield  (section  44),  and  by  Wharton  (section 
423),  and  I  deem  it  unnecessary  to  elaborate  the  point 
further."  See,  also.  Mares  v,  Bailroad  Co.,  3  Dak.  336,  17 
Am.  &  Eng.  B.  Cas.  620. 

The  allegation  in  plaintiff's  complaint  that  the  plaintiff 
**  was  not  guilty  of  any  neglect  which  in  any  way  contributed 
to  the  loss  '*  was  surplusage,  and  its  denial  raised  no  material 
issue  that  plaintiff  was  required  to  prove.  Unless,  there- 
fore, the  evidence  of  the  plaintiff  tended  to  establish  contrib- 
utory negligence,  or  the  defendant  gave  evidence  tending  to 
establish  it,  there  was  no  issue  upon  that  question  to  be  sub- 
mitted to  the  jury.  jLn  examination  of  the  evidence  discloses 
no  such  testimony.  The  evidence  of  the  plaintiff  tended  to 
prove  that  his  hay  was  stacked  60  rods  or  more  away  from 
the  line  of  the  railway,  and  that  within  a  few  minutes  after 
the  fire  started  near  the  right  of  way  of  the  railway  com- 
pany, it  reached  his  stacks  oi  hay,  and  consumed  them.  The 
only  proof  on  the  subject  by  defendant  was  that  there  were 
no  fire-guards  around  the  hay.  But  there  was  no  evidence 
to  prove  that  fire-guards  were  usual  or  necessary,  or  that  the 
hay  was  not  protected  in  the  usual  manner  in  that  section  of 
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country.  In  the  absence,  therefore,  of  any  evidence  upon  the 
subject,  it  would  be  the  duty  of  the  court  to  assume  that  the 
plaintiff  was  not  guilty  of  contributory  negligence.  In  the 
case  in  22  Kan.,  aupray  "  the  court  charged  the  jury,  among 
other  things,  that  the  plaintiff  could  not  recover  for  any  in- 
jury to  his  hay  unless  the  jur^  were  satisfied,  by  affirmative 
evidence,  that  the  said  plaintiff  was  in  the  exercise  of  ordi- 
nary care  and  caution  on  his  part  to  prevent  such  injury." 
Mr.  Justice  Valentine,  in  delivering  the  opinion  of  the  court, 
say^  :  "  Now,  this  instruction  was  entirely  too  favorable  to  the 
defendant,  and  was  erroneous  as  against  the  plaintiff.  In  the 
absence  of  evidence  tending  to  show  either  that  the  plaintiff 
was  negligent  or  not  negligent,  the  court  should  have  in- 
structed the  jury  to  find,  and  the  jury  should  have  found,  that 
he  was  not  n^ligent ; "  citing  Bailroad  Go.  v.  Pointer,  14 
Kan.  38.  In  the  case  at  bar  the  court  instructed  the  jury  that 
if  they  found  a  certain  state  of  facts  to  exist  they  should  find 
for  the  plaintiff,  provided  the  plaintiff  was  not  guilty  of  negli- 
gence in  relation  to  said  fire,  and  made  reasonable  efforts  to 
put  out  the  same,  and  save  his  property."  We  think  this  in- 
struction was  as  favorable  to  the  defendant  as  the  facts  in  the 
case  would  justify,  as  there  were  apparently  no  facts  requir- 
ing the  question  of  contributory  negligence  to  be  submitted  to 
the  jurv  in  the  case. 

We  find  no  error  in  the  record,  and  we  are  of  the  opinion 
the  judgment  of  the  court  below  should  be  affirmed,  and  it  is 
so  ordered  ;  all  the  judges  concurring. 

Evidence  to  Rebut  Presumpticfn  of  Negligenoe  in  Causing  Fire* — la 
Ifockstedler  «.  Dubuque  &  8.  C.  R.  Co.  (Iowa,  May  18,  1893.),  55  N.  W. 
Rep.  74,  it  was  held  that  ia  an  action  for  fire  it  is  for  the  jury  to  weigh 
the  presumption  of  negligence  in  the  balance  against  the  evidence  rebut- 
ting the  presumption,  and  determine  the  case  as  they  may  think  it  should 
be  determined.  Babcock  v.  Railway  Co.,  63  Iowa,  593,  11  Am.  &  ESng. 
R  Cas.  63,  and  13  Am.  &  Eng.  R.  Cas.  477  ;  Id.y  72  Iowa,  197.  In  this 
case  there  was  evidence  that  the  fire  was  set  out  about  75  feet  from  the 
railroad  track,  and  outside  the  right  of  way.  There  was  a  strong  wind 
blowing,  and  the  train  was  made  up  of  so  many  cars  that  it  required  the 
full  capacity  of  the  engine  to  draw  it  over  the  grades.  The  fire  was  set  out 
just  over  the  summit  of  a  heavy  grade,  and  when  the  engine  was  expending 
all  its  power.  It  further  appeared  that  when  an  engine  is  working  at  its 
full  capacity  it  is  liable  to  set  out  fires.  In  view  of  all  the  evidence,  the 
jury  was  authorized  in  finding  that  the  engine  was  either  defective,  or  that 
there  was  negligence  in  the  manner  in  which  it  was  operated. 

Inference  tliat  Fire  was  Caused  by  Sparlcs. — In  Cincinnati,  L.  St.  L.  & 
C.  R.  Co.  V,  Smock  (Ind.),  33  N.  £.  Rep.  108,  there  was  much  evidence  in- 
troduced on  the  trial  tending  to  prove  that  on  the  occasion  in  question  the 
engine  threw  an  unusual  quantity  of  sparks  and  coals  of  fire,  and  that  such 
coals  were  of  an  unusual  size.  It  was  held  that  from  this  evidence  the  jury 
could  rightfully  infer  that  the  fire  occurred  by  reason  of  the  negligence  of 
the  appellant.  Citing  Railroad  Co.  v.  Ostrander,  116  Ind.  259,  82  Am.  <& 
£ng.  R.  Cas.  361. 
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V. 

SOTTTHEBN  PaGEFIO  B.  Oo. 

(94  California,  568.) 

Killing  Live-stock — Landowner  Opening  Fence — Rightt  of  Licensee. — 
Where  the  lessees  of  land  along  a  railroad  track  have  made  an  opening  in 
the  railroad  fence,  which  has  been  constructed  by  the  railroad  company  as 
required  by  the  statute,  one  who  has  a  license  to  pasture  sheep  upon  such 
land  cannot  recover  the  value  of  the  sheep  from  the  railroad  company  on 
whose  track  they  have  been  killed  after  passing  through  the  opening. 

Same — Fences  Open  with  Consent  of  Railroad  Company. — If  the  opening 
in  the  said  fence  was  made  with  the  consent  of  the  railroad  company,  under  an 
understanding  that  the  said  company  would  substitute  a  gate  for  the  panel 
removed,  it  would  be  the  duty  of  the  company  to  put  up  the  gate  within  a 
reasonable  time,  and  failure  to  do  so  would  make  it  liable  for  the  loss  of  the 
stock ;  but  where  such  agreement  was  made  with  an  agent  of  the  company, 
it  was  the  duty  of  the  plaintiff  to  show  that  the  person  assuming  the  act  for 
the  company  had  authority  to  do  so. 

In  bank.    Appeal  from  Tehama  superior  court. 
Vhipman  dt  Oarter  (S.  O,  Denson^  of  counsel),  for  appel- 
lant. 
John  F.  Ellison  and  A.  M.  McCkfy,  for  respondent. 

• 

De  Hayen,  J.  —The  complaint  alleges  that  plaintiff's  sheep 

were  lawfully  grazing  in  a  certain  field  through  which  the 

road  of  defendant  runs,  and  that,  by  reason  of  the 

CMeitat«d.      fj^iim-^  qI  defendant  to  construct  and  maintain  a 

good  and  sufficient  fence  along  the  line  of  its  road  at  that 
point,  the  sheep  strayed  upon  defendant's  road  and  were 
killed  by  the  passing  cars.  This  action  is  to  recover  damages 
for  the  loss  of  such  sheep.  The  plaintiff  recovered  judgmeiit 
in  the  superior  court,  and  the  defendant  appeals.  The  evi. 
dence  upon  the  trial  tended  to  show  that  the  land  from  which 
the  sheep  strayed  was  at  the  time  in  the  possession  of  Boyd 
Bros.,  as  lessees  for  a  term  of  years,  and  tnat  plaintiff's  sheep 
were  being  pastured  there  under  an  agreement  with  the  Boyd 
Bros,  by  which  the  plaintiff  bought  the  stubble  and  feed 
standing  in  the  field,  with  the  privilege  of  herding  or  keeping 
his  sheep  on  the  stubble  until  it  should  be  *^fed  off"  by  the 
sheep.  In  substance,  the  contract  was  for  pasturage,  the 
plaintiff  undertaking  to  herd  and  look  out  for  his  sheep  while 
they  were  on  the  land.     The  defendant  constructed  a  snffi* 
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•dent  fence  along  that  portion  of  its  road  passing  through  the 
field  in  question,  bat  prior  to  the  time  plaintiff  obtained  the 
right  to  thus  pasture  nis  sheep  in  the  held,  the  Boyd  Bros., 
for  their  own  convenience  in  driving  in  and  out  of  the  field, 
made  and  left  an  opening  in  the  fence  by  removing  a  panel 
therefrom,  and  the  fence  was  in  this  condition  when  plaintiff's 
sheep  were  put  in  the  field,  and  the  Boyd  Bros,  continued 
..  thereafter  to  drive  through  this  open  gap  with  their  teams  as 
they  had  done  before,  and  it  was  through  the  breach  thus 
made  in  the  fence  by  the  Boyd  Bros,  that  plaintiff's  sheep 
strayed  upon  the  track  of  defendant.  Upon  the  trial  it  was 
claimed  by  plaintiff  that  the  Boyd  Bros,  took  the  panel  out 
with  the  consent  of  defendant,  and  that  the  defendant  f^eed 
to  replace  the  same  with  a  gate,  while,  upon  the  other  hand, 
the  defendant  insists  that  it  gave  no  such  consent,  and  made 
no  such  agreement 

L  Section  485  of  the  Civil  Code  provides :  "  Bailroad  cor- 
pprations  must  make  and  maintain  a  good  and  sufficient  fence 
oh  either  or  both  sides  of  their  track  and  property. 
In  case  they  do  not  make  and  maintain  such  fence,  i''**"**^  ©^ 
if  their  engine  or  cars  shall  kill  or  maim  any  cattle  JJll^J*  opLit" 
or  other  domestic  animals  upon  their  line  of  road  fe^ee. 
which  passes  through  or  along  the  property  of  the 
owner  thereof,  they  must  pay  the  owner  of  such  cattle  or  other 
domestic  animals  a  fair  market  price  for  the  same,  unless  it 
occurred  through  the  neglect  or  fault  of  the  owners  of  the 
animals  so  killed  or  maimed."  The  defendant  complied  with 
this  statutory  duty,  so  far  as  concerns  the  Boyd  Bros.,  when 
it  constructed  the  fence  along  the  line  of  the  road  passing 
through  the  land  occupied  by  them,  and  if,  thereafter,  they 
removed  a  panel  from  such  fence  for  their  own  convenience, 
they  would  not  be  heard  to  complain  if  their  own  stock  had 
strayed  through  the  opening  thus  made  onto  the  track  of 
defendant  and  been  injured.  In  such  a  case  the  loss  would 
be  attributed  to  their  own  fault,  and  the  defendant  would  be 
exonerated  from  liability  therefor  by  the  very  terms  of  the 
statute  just  quoted.  We  do  not  think  that  plaintiff  occupies 
any  more  favorable  position.  The  right  which  he  had  to 
pasture  his  sheep  in  the  field  from  which  they  strayed  was 
nothing  more  than  a  license,  and  its  license  did  not  confer 
upon  him  any  rights  as  against  the  defendant  which  his 
licensors  themselves  did  not  possess.  The  question  whether 
a  subsequent  grantee  or  lessee  of  this  land  could  recover  from 
defendant,  if  by  reason  of  its  failure  to  repair  this  fence  the 
stock  of  such  grantee  or  lessee  should  be  injured  by  the  cars 
of  defendant,  does  not  arise  in  this  case.  The  Boyd  Bros, 
were  at  all  times  in  the  possession,  occupation,  and  rightful 
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control  of  the  field  from  which  plaintiff's  sheep  escaped,  as 
lessees,  and  as  such  continued  to  use  the  opening  which  they 
had  made  in  this  fence,  and  thej  could  not,  by  giving  plaintiff 

Permission  to  turn  his  sheep  into  such  field,  impose  upon 
efendant  any  new  duty  with  respect  to  this  fence,  or  expose 
it  to  liability  for  damages,  such  as  here  claimed,  by  one  who 
is  in  privity  with  them.  As  the  plaintiff  here  was  there  with 
his  sheep  only  by  their  license,  he  must  be  deemed  to  stand 
in  the  place  of  the  Boyds,  and  possessed  only  of  such  rights 
as  the^  could  have  enforced  against  defendant  if  they,  instead 
of  plaintiff,  had  owned  the  sheep  killed  on  defendants  track. 

2.  The  court  did  not  err  in  refusing  the  instructions  re- 
quested by  defendant  The  sixth  instruoiion,  as  requested 
was  indefinite,  and,  if  given,  would  have  laid  down  no  rule  for 
Feaee  opened  '^®  J^^  *^  observe,  and  the  third  does  not  cor- 
with  eoBMBt  rectly  state  the  law  which  would  be  applicable  to 
ofniiroad  the  case  if  it  were  shown  that  the  Boyd  Bros,  re- 
companr.  moved  the  |)anel  with  the  consent  of  the  defendant, 
and  upon  its  agreement  to  replace  it  with  a  gate.  In  such'  a 
case  it  would  be  the  duty  of  the  defend .uit  to  put  up  the  gate 
within  a  reasonable  time,  and  if  it  failed  to  do  so  it  would  be 
liable  for  any  loss  of  stock  occasioned  by  such  neglect,  pre- 
cisely as  if  it  had  left  the  opening  without  the  consent  of  the 
adjoining  owner  when  it  constructed  the  fence.  As  the  case 
is  to  be  remanded  for  a  new  trial,  it  is  proper  to  say  that,  in 
order  to  prove  that  defendant  agreed  to  put  in  a  gate,  it  must 
be  shown  that  the  person  assuming  to  act  for  it  had  authority, 
either  actual  or  ostensible,  to  act  for  it  in  the  matter,  or  that 
his  agreement  was  subsequently  ratified  by  defendant.  The 
third  instruction  given  by  the  court,  at  the  request  of  plaintiff, 
when  read,  as  it  must  be,  with  reference  to  the  evidence  in 
the  case,  is  in  conflict  with  the  law  as  declared  in  this  opinion, 
and  in  giving  it  the  court  committed  error.  The  other  pointa 
made  do  not  reauire  special  mention. 
Judgment  ana  order  reversed. 
We  concur :  Paterson,  J. ;  Shabpstein,  J. 

McFaeIiAND,  J. — I  concur  in  the  iudgment  of  reversal  and 
in  the  opinion  of  De  Haven,  J.,  with  this  exception :  I  think 
that  the  sixth  instruction  asked  by  defendant  should  hiave 
been  given.  It  told  the  jury,  substantially,  that  plaintiff  had 
no  greater  rights  than  the  Boyds  would  have  had  if  their 
sheep  had  escaped  through  the  opening  in  the  fence  and  been 
killed.  Of  course,  the  jury  should  have  been  further  in> 
structed  what,  in  the  event  supposed,  the  Boyds  rights'  would 
have  been ;  but  the  instruction,  as  far  as  it  went»  was,  in  my 
opinion,  correct    .Whether  or  not  the  statute  was  intended 
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for  the  protection  of  the  pnblic  generally  is  a  question  which 
does  not  arise  in  this  case.  If  a  passenger  were  sning  for 
damages  from  an  accident  caused  bj  animals  on  the  track, 
then  such  question  would  be  presented.  '*  Through  or  along 
the  property  of  the  owner  thereof  "  certainly  does  not  include 
a  person  who  has  a  mere  temporary  license  to  have  his  stock 
eat  stubble  when  his  licensor  maintains  the  opening.  If  so, 
then,  it  would  include  the  horses  of  a  guest  turned  out  for  a 
day  or  two  to  graze.  The  Boyds  were  the  owners  of  the 
property  within  the  meaning  of  the  statute.  If  the  doctrine 
of  tne  judgment  of  the  lower  court  were  to  prevail,  then  a 
railroad  company  could  never  witl^  safety  give  to  any  adjoin- 
ing landowner  the  accommodation  that  was  given  to  the 
Boyds. 

6£ATT¥,  C.J. — I  concur  in  the  judgment  and  in  the  opinion 
of  De  Haven,  J.  The  superior  court  did  not  err  in  refusing 
to  ^ve  the  instructions  asked  by  the  defendant  in  the  form  in 
which  they  were  put^  for  they  did  not  state  clearly  or  accu- 
rately the  proposition  of  law  upon  which  the  defence  rests, 
but  certainly  it  was  error  to  give  the  third  instruction  re- 
quested by  plaintiff  un(jualified  by  any  statement  of  the  prop- 
osition that  the  plaintiff,  if  a  mere  licensee  of  Boyd  Bros., 
could  not  recover  for  his  loss  if  they  made  and  maintained 
the  opening  in  the  fence  for  their  own  convenience.  The 
evidence  in  the  case  very  clearly  shows  that  the  defendant 
had  fully  performed  its  duty  by  the  erection  of  a  sufficient 
fence,  and  that  Boyd  Bros  subsequently  removed  a  panel  for 
their  own  convenience.  To  counteract  the  effect  of  this  proof 
an  attempt  was  made  to  show  that  defendant  had  agreed  to 
close  the  gap  by  putting  in  a  gate.  But,  in  my  opinion,  there' 
was  no  evidence  to  justify  a  finding  that  the  defendant  ever 
made  any  such  agreement.  There  was  evidence  that  Daly,  a 
section-boss,  promised  to  put  in  a  gate,  but  no  evidence  that 
he  had  any  authority  to  make  sucn  agreement  in  behalf  of 
the  defendant.  No  actual  authority  was  shown,  nor  any  cir- 
cumstance from  which  an  actual  authority  can  be  inferred, 
and  his  ostensible  authority  to  bind  the  defendant  did  not 
extend  to  a  matter  as  to  which  the  obligation  rested  exclu- 
sively upon  Boyd  Bros.,  and  in  no  degree  upon  the  defendant. 

Kitling  Live-Stock— Contributory  Negligence  of  Owner — Animal  Escaping 
from  OwnerU  Premise$, — In  Nelson  v.  Great  Northern  R.  Co.  (Minn.,  Jan. 
16,  1893.),  63  N.  W.  Rep.  1129,  it  was  held,  in  an  action  against  a  railroad 
eompany  for  the  value  of  a  horse  killed  by  the  defendant's  train,  that  a 
horse  accidentally  escaping  from  the  owner's  premises  without  his  fault  is 
not  to  be  deemed  to  be  unlawfully  running  at  large  while  proper  efforts  are 
being  made  to  retake  it ;  and  the  plaintiff  was  not  chargeable  with  contrib- 
utory negligence  by  reason  of  the  escaping  of  the  horse. 
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lo  Ohio  &  M.  R.  Co.  v.  Craycraft  (Ind.,  Oct.  25,  1892.),  32  N.  E.  Rep. 
297,  it  was  held,  in  an  action  against  a  railroad  company  for  injury  to  stock, 
that  the  plaintiff  could  not,  as  a  matter  of  law,  be  held  guilty  of  contribu- 
tory negligence  for  the  reason  that  he  permitted  his  animal  to  run  at  large 
in  the  immediate  vicinity  of  the  place  where  it  was  killed,  the  evidence 
showinff  that  the  animal  was  not  there  with  the  plaintiff^s  consent,  but  had 
escaped  from  the  stable  ;  and  the  plaintiff  could  recover  in  such  a  case 
where  his  animal,  while  wandering  at  large,  was  killed  through  the  negli- 
gence of  the  railroad  company. 

Cattle  in  Otoner^s  Pasture. — In  Birmingham  Mineral  R.  Co.  v.  Harris, 
(Ala.  June  17,  1893.),  13  So.  Rep.  377,  it  was  held  that  it  was  not  negli- 
gence to  allow  cattle  to  run  into  the  owner^s  pasture,  although  the  defend- 
ant's road  ran  through  it. 

Driving  Cattle  over  Htgheay  Groeeing, — ^In  Tuthill  v.  Northern  Pacific  R. 
Co.  (Minn.,  June  1,  1892.),  52  N.  W.  Rep.  884,  it  was  held  that  the  mere 
fact  that  a  person  on  horseback,  engaged  in  driving  cattle  along  a  highway 
toward  a  railway  crossing,  did  not  ride  forward  as  the  cattle  approached 
the  same  and  look  for  coming  trains,  is  not  conclusive  evidence  of  negli- 
gence on  the  part  of  such  person. 

Negligently  Turning  AnvmaU  Loose, — In  Peterson  «.  Wisconsin  Central  R. 
Co.  (Wis.,  Oct.  17,  1898.),  56  N.  W.  Rep.  689,  it  was  held,  that  the  plain- 
tiff was  guilty  of  contributory  negligence  such  as  to  prevent  recovery, 
where,  in  an  action  for  the  killing  of  horses  which  haa  strayed  upon  a 
railroad  track,  it  appeared  that  he  allowed  his  horses  to  be  turned  loose  in 
a  yard,  knowing  that  the  fence  between  the  yard  and  the  railroad  track 
was  ^own  for  several  rods,  although  he  had  ordered  his  men  to  watch  them, 
which  they  failed  to  do. 

Horse  following  Owner  on  Highway, — In  Toledo,  8t.  L.  &  K.  C.  R.  Co.  «. 
Jackson  (Ind.,  Dec.  15,  1892.),  32  N.  E.  Rep.  793,  it  was  held  that,  where 
the  plaintiff  had  permitted  his  horse  to  follow  him  across  the  defendant's 
right  of  way,  and  a  safe  distance  beyond  the  track,  whence  it  had  returned 
to  the  railroad  track,  because  frightened  by  the  approach  of  the  train,  at  a 
point  which  the  defendant  had  failed  to  fence,  that  such  act  of  the  plaintiff 
was  not  an  abandonment  of  the  horse  which  would  prevent  a  recovery. 

Complaint  Based  on  Failure  to  Fence — OoTiMbiUory  Negligence  net  in  Issue. 
—In  Chicago  &  E.  R.  Co.  «.  Brannegan  (Ind.,  Dec.  13.  1892.),  32  N.  E. 
Rep.  790,  it  was  held,  under  a  statute  making  companies  absolutely  liable 
for  stock  killed  or  injured  by  their  trains,  unless  the  railroads  were  securely 
fenced,  that  a  complaint  which  alleged  that  the  right  of  way  was  not 
securely  fenced  at  the  point  where  the  animal  entered  on  the  track  and  was 
killed  was  sufficient,  without  any  allegation  as  to  the  duty  of  the  company 
to  fence  the  road  ;  and  the  action  being  based  on  defendant's  failure  to 
fence  its  track,  the  question  of  contributory  negligence  could  not  arise. 

Presumption  agaimt  Railroad  Company  Overcome  hy  Proving  Contributory 
Negligence. — In  Ckorgia  Railroad  &  Banking  Co.  v.  Park  ((^a.,  Nov.  4, 
1892.),  16  S.  E.  Rep.  266,  it  was  held  that  the  presumption  of  negligence 
which  the  law  casts  upon  a  railroad  company,  when  the  injury  to  person  or 
property  has  been  proved,  was  fully  met  and  overcome  by  the  evidence  for 
the  railroad  company  in  this  case,  which  showed  that  its  servants  exercised 
all  reasonable  care  and  diligence  at  the  time  of  the  injury ;  that  there  was 
ample  time  for  plaintiff's  servant  in  charge  of  the  mule  to  have  found  the 
bridge  watchman  and  given  him  notice  that  the  mule  was  fast  in  the 
trestle.  HM^  that  the  failure  to  do  this  was  the  real  cause  of  the  subse- 
quent disaster,  and  that  the  court  erred  in  not  granting  a  new  trial 
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Nagligenoe  in  Killing  Stocks  Presumption  of  Negligence— Rebuttal  by 
^Oefiendanta — Wbere  an  action  is  brought  against  a  railroad  company  for  the 
negligent  killing  of  a  domestic  animal,  the  plaintiff  can,  if  he  sees  fit  to  do 
BO,  make  out  a  prima  fade  case  without  showing  actual  nesligence,  by 
proviog  the  value  of  the  animal  and  the  fact  that  it  was  killed  by  defend- 
ant's train  of  cars  ;  but  in  such  case,  if  the  defendant,  to  overcome  the 
statatory  presumption  of  negligence  arising  from  the  killing,  shows  con- 
cluaiyely  by  undisputed  evidence  that  the  train  in  question  was  at  the  time 
>of  the  accident  in  good  repair  and  condition,  and  was  equipped  with  the 
best  modern  appliances  and  improvements  in  use,  and  was  operated  skil- 
fully and  with  aue  care,  then  and  in  such  case,  the  statutory  presumption 
of  negligence  arising  from  the  killing  is  rebutted  and  entirely  overcome  ; 
and  where,  in  such  case,  at  the  close  of  the  testimony,  defendant  requested 
the  triid  court  to  direct  a  verdict  for  the  defendant,  and  the  court  refused 
4o  do  so,  such  refusal  was  reversible  error. 

Appeal  from  Dickey  district  court. 

X.  W.  Oammons  {Ay^red  H.  Bright,  of  connsel),  for  appellant 
W,  H.  Hotoe  and  James  M.  Austin  for  respondent. 

WALLiNy  J. — This  action  is  brought  to  recover  damages  for 
the  killing  of  plaintiff's  horse.  The  horse  was  killed  in  the 
evening,  at  about  8.45  o'clock,  on  May  24, 1890,  bj 
being  run  over  by  defendant's  locomotive.  The  ^'•*"**'^- 
accident  occurred  on  a  bridge  at  a  crossing  of  the  Maple 
River,  a  short  distance  east  of  Boynton  station,  in  Dickey 
counfy.  When  struck  by  the  locomotive,  the  hind  legs  of  the 
horse  had  slipped  through  the  ties  of  the  bridge,  so  that  the 
animal  could  not  extricate  them,  and  the  horse  was  partly  on 
the  railroad  track  and  partly  off  the  track  and  on  the  bridge. 
The  animal's  head  was  facing  the  west,  and  the  locomotive 
and  train  were  going  east  The  train,  besides  the  locomotive 
and  tender,  consisted  of  two  coaches,  viz.,  a  passenger  car  and 
a  sleeper.  Plaintiff,  without  proving  actual  negligence,  made 
out  a,  prima  fade  case,  under  the  statute,  by  showing  the  kill- 
ing of  the  horse  by  being  run  over  by  the  defendant's  loco- 
motive and  the  value  of  the  animal.  To  rebut  thd  presump- 
tion of  negligence  raised  by  the  statute  from  the  mere  fact  of 
killing,  the  defendant  introduced  as  witnesses  the  men  who 
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had  charge  of  the  train  in  qnestion,  viz.,  the  engineer,  fireman, 
and  conductor. 

The  engineer  testified,  in  substance,  that  he  had  been  an 
engineer  nine  years,  and  in  defendant's  employ  six  years,  and 
that  there  were  no  dismerit  marks  against  him  as  an  engineer ; 
that  the  train  in  question  was  a  special  train  drawn  by  a  loco- 
motive then  newly- repaired,  and  in  good  condition,  and  was 
equipped  with  all  the  appliances  in  use  at  the  time  and  all  the 
modern  improvements,  and  that  there  were  air-brakes  on  the 
engine,  tender,  and  coaches.  After  leaving  the  station,  at 
8.35  P.M.,  the  train  ran  for  some  miles  at  the  rate  of  about 
twenty  miles  an  hour  until  it  came  upon  a  rough  piece  of  road, 
and,  while  running  over  that,  the  rate  was  about  fifteen  miles 
an  hour,  to  a  point  on  the  road  distant  about  one  half  mile 
from  the  bridge  in  question,  and  from  there  the  speed  was 
quickened  to  about  twenig^  miles  an  hour,  until  the  horse  was 
seen  by  the  engineer  and  fireman.  "  Question.  How  about 
the  lookout  ?  Answer.  I  had  my  lookout  all  the  time.  Just 
before  I  got  to  the  rough  place,  I  got  to  the  window,  and  was 
looking  out  of  the  window.  Q.  Go  on  now,  and  state  further. 
A.  When  we  got  down  very  near  the  bridge,  I  saw  an  object, 
right  side,  as  I  supposed  was  the  number-board.  As  I  got 
very  near  to  it,  it  moved.  By  the  court :  You  supposed  it  was 
what  ?  A.  I  supposed  it  was  the  number^late  of  the  bridge. 
It  was  a  white  plate  with  figures  on  it  White  board,  about 
that  wide.  *  *  *  A.  As  I  got  very  near  the  bridge,  I  saw 
the  object  move,  and  I  discovered  it  was  a  horse ;  raised  his 
head  up,  and  threw  one  leg  over  the  rail.  Q.  Where  was  he 
lying  ?  A.  He  was  lying  between  the  guard-rail  of  the  bridge 
and  the  rail  on  which  the  engine  runs,  outside  of  the  track. 
Just  as  he  made  a  lunge,  he  threw  one  leg  over  the  rail, 
which  cut  off  one  hoot  He  threw  his  head  out,  and  the 
engine  trucks  and  pilot  pushed  him  along.  Q.  When  you  saw 
this  motion,  what  did  you  do  ?    A.  Did  all  possible  to  stop. 

Q.  What  was  that  ?    A.  Put  the  air  on,  and  made  a to 

stop.  I  reversed  my  engine  on  sand,  putting  her  on  the  back 
motion;  made  what  is  called  an  'emergency  stop.'  Q.  What 
effect  would  that  have  on  the  brakes  and  wheels  ?     A.  It 

would  have  a  great .     Q.  Would  it  stop  the  wheels  ?    A. 

It  would  stop  the  wheels.  It  would  help  to  stop  the  train 
speed.  The  motion  of  the  wheels  going  ahead,  the  reverse  of 
the  engine  would  have  the  effect  to  drive  the  wheels  opposite 
to  the  head-motion.  Q.  And  it  would  have  a  tendency  to 
shove  the  train  back  ?  A.  Yes,  sir.  Q.  After  you  saw  this 
horse,  was  there  anything  else  you  could  have  aone  to  have 
stopped  this  train  ?  A.  No,  sir.  Q.  You  made  what  you  call 
an  '  emergency  stop '  ?    A.  Yes,  sir.     Q.  I  will  ask  you,  until 
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yon  saw  the  horse  raise  his  head,  and  throw  its  leg  over  the 
rail,  was  the  track  clear?  A.  The  track  was  clear?  Q.  Clear 
across  the  bridge  ?  A.  Yes,  sir.  Q.  Now,  if  I  understaud 
you,  yon  mean  that  no  part  of  the  horse's  body — that  no  part 
of  the  horse  was  lying  between  the  rails.  A.  No,  sir.  Q. 
How  far  is  the  onter-rail  from  the  guard-rail,  as  you  call  it  ? 
A.  The  guard-rail  is  put  on  the  outside  of  the  bridge-tie,  so 
as  to  hold  them  from  slipping  endways.  It  is  a  wooden  guard 
rail.  Q.  How  far  from  the  rail  ?  A.  I  think  it  is  calculated 
to  be  three  feet  Q.  When  you  saw  this  horse,  what  did  you 
see  in  the  way  of  danger  to  yourself  that  it  amounted  to  ?  A. 
I  knew  right  off  that  there  was  great  danger  there.  If  the 
horse  had  been  between  the  rails,  I  should  have  been  almost 
tempted  to  jump  off.  Q.  And  you  say  that  the  train  and  the 
people  on  it  were  in  danger  of  their  lives?  A.  Yes,  sir.  Q. 
What  was  the  color  of  the  horse  ?  A.  White.  Q.  What  was 
the  color  of  the  number-board  ?  A.  White.  Q.  What  was 
the  fireman  doing  ?  A.  Keeping  a  lookout.  Q.  Do  you  know 
when  he  recognized  this  object?  A.  At  the  same  that  I  did. 
He  had  just  about  half  the  words  out  of  his  mouth,  saying 
'  Ho,'  when  I  saw  it.  Q.  How  many  feet  were  you  from  the 
horse  when  you  applied  the  brakes?  A.  I  should  judge 
between  six  and  seven  hundred  feet.  I  would  say  between  six 
and  seven  rods.  Q.  Or  how  many  feet?  A.  About  114-15 
feet.  Q.  State  whether  or  not  this  is  a  long  or  short  distance 
to  stop  a  train  in  of  that  kind  ?  A.  A  short  distance  to  stop  a 
train  of  that  kind.  Q.  About  what  rate  were  you  running  at 
the  time  you  saw  the  horse  ?  A.  Twenty  miles  an  hour.  Q. 
About  what  rate  when  you  struck  ?  A.  About  five.  Q.  You 
stopped,  did  you  ?  A.  Yes,  sir.  Q.  Was  there  any  one  there 
when  you  stopped  ?  A.  No  one  there  when  I  stopped."  The 
witness  further  testified  that  the  train  reached  the  bridge 
about  8.45  p.m.,  and  that  it  was  dusk,  but  not  dark,  at  the 
time ;  that  the  lights  on  the  train  were  lighted  at  the  last 
station,  Boynlon,  some  three  miles  distant ;  and  that  the  head- 
light is  not  much  of  a  light  until  darkness  comes.  "  Q.  At 
that  time  of  day,  how  far  could  you  see  along  the  track  ?  A. 
Not  over  one  nundred  and  fifty  feet  Q.  Gould  you  stop  a 
train  of  three  coaches  with  the  latest  improved  air-brakes  in 
going  the  length  of  the  train  ?    A.  Yes,  sir. 

The  testimony  of  the  conductor,  so  far  as  it  bears  on  the 
points  made  in  the  assignments  of  error,  corroborates  that  of 
the  engineer,  but  the  appellant  claims  that  there  is  a  material 
oonfiict  in  the  testimony  of  the  fireman  and  engineer  as  to 
"riiere  the  train  was  with  reference  to  the  position  of  the^ 
horse  wsben  the  horse  was  discovered  by  the  engineer  and 
fireman.     It  will  be  necessary  to  consider  this  feature  of  ihe 
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fireman's  testimony,  which  is  as  follows  :  *'  Question.  Where 
were  you,  and  what  were  you  doing,  on  the  evening  of  May 
24  or  25,   1890,  the  time  of  this  accident  ?    Answer.  I  was 
firing  with  Mr.  Furtny  [the  engineer]  on  a  special.''     Speak- 
ing of  a  point  about  a  half-mile  from  the  bridge,  the  witness 
was  asked :  "  Q.  From  this  time  on  until  the  engine  struck 
the    horse,    what    were    you    doing?      A.    Sitting    on    the 
seat.    Q.  Where  was  that?    A.  Left-hand  side  of  the  engine. 
Q.  What  were  you  doing  ?    A.  Looking  out  of  the    window. 
Q.  Were  you  constantly  looking  along  the  track  ?    A.  Yes, 
sir.  Q.  How  far  was  this  from  the  bridge  ?     A.  About  a  half- 
mile.  Q.  During  that  time,  did  you  have  to  put  any  fire  in  the 
fire-box  ?      A.  No,  sir.     Q.  When  did  you  first  discover  the 
horse  ?    A.  When  he  raised  his  head.     Q.  Up  to  that  time 
was  the  track  itself  clear  ?    A.  Yes,  sir.     Q.  Well,  what  was 
•done  by  the  engineer  ?    A.  He  blew  the  brake-alarm,  and  re- 
versed his  engine,  and  gave  her  sand.'*     The  witness  fully 
corroborated  the  engineer  as  to  the  appliances  on  the  train 
•and  the  good  condition  of  the  engine.     He  then  testified  as 
follows  :  "  Q.  About  how  far  do  you  think  you  were  from  the 
horse  when  these  brakes  were  put  on?    A.  I  should  judge 
Aabout  five  or  six  hundred  feet — somewhere  along  there.     Q. 
Now,  in  stating  the  distance  the  train  was  from  the  horse, 
when  I  asked  this  question,  I  have  reference  to  the  distance 
that  your  locomotive  was  west  of  the  horse  when  the  brakes 
were  applied.     How  far  was  that  ?    A.  I  couldn't  just  tell. 
'Q.  How  far  do  you  think?    A.  Somewhere  along  oetween 
five  and  four  hundred  feet.    That  is  what  I  thought  it  was. 
Q.  How  many  times  the  length  of  the  train  do  you  think  it 
was  ?    A.  It  was  not  over  the  length  of  the  train.     Q.  Is  that 
train  nearly  four  hundred  and  fifty  feet  long  ?    A.  I  do  not 
think  I  understand  the  question.     Q.  I  want  to  know  how  far 
it  was  from  where  the  engine  was,  when  the  brakes  were  put 
-on  the  engine,  to  the  horse  at  the  time.     I  asked  you  how 
many  lengths  of  the  train.    A.  It  was  not  the  length  of  the 
train.     About  the  length  of  two  coaches  is  what  it  was.     By 
the  court :    Q.  How  long  is  a  coach  ?     How  many  feet  is  a 
<»oach  ?    Is  it  200  feet  long  ?    A.  I  do  not  believe  they  are. 
Q.  How  many  feet  do  you  think  the  engine  was  from  the 
horse  when  the  brakes  were  applied  ?    I  couldn't  say.     Q. 
Of  course,   you  didn't  measure  it      Give  an  estimate.     A. 
Well,  I  did.     Q.  About  four  hundred  feet  ?    A.  About  four 
hundred  feet.     Q.  Daylight  or  dusk  ?    A.  Dusk — quite  dusk. 
Q,  Which  one  saw  the  horse  first  ?    A.  That  I  couldn't  say. 
Both  saw  it  about  the  same  time.    I  hadn't  the  words  out 
of  my  mouth  when  he  put  the  brakes  on."     The  testimony 
.showed  that  the  grade  approaching  the  bridge  was  30  or  35 
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feet  to  the  mile  ;  also  that  a  passenger  coach  is  sixty  feet  in^ 
length.  As  to  the  stop,  the  conductor  testified  :  "  It  was  a. 
very  quick  stop ;  almost  threw  me  off  my  feet.  When  they 
applied  the  brakes  first,  I  fell  forward,  and  it  almost  threw, 
me  off  my  balance." 

A  motion  was  made  at  the  close  of  the  case  to  direct  a  ver- 
dict for  the  defendant,  which  was  denied,  and  in  this  court 
the  ruling  is  assigned  as  error.     We  think  the  rul- 
ing was  error.     There  was  but  a  single  point  aris-  J?'!??*'^  "^ 
ing  on  the  evidence.     The  court  charged  the  jury  ,ai*pijitatrff. 
as  follows :   "  Now,  gentlemen  there   is  just  one 
question  to   determine  in  this  case :  Did  those  in  charge  of 
that  train  use  ordinary  care  to  prevent  the  injury  after  they  had 
discovered  the  horse  ?    They  had  no  right  to  anticipate,  or,, 
rather,  there  was  no  obligation  upon  them  to  anticipate,  that, 
a  horse  or  a  person  or  anything  else  was  upon  tne  track. 
But,  when  they  observe  that  a  person  or  an  animal  is  upon, 
the  track,  it  is  their  duty  to  exercise  reasonable  care  to  pre- 
vent injury  to  the  horse  or  person,  as  the  case  may  be."    The 
charge  was  entirely  correct,  and  laid  down  the  well-estab- 
lished rule  and  the  rule  applied  by  this  court  in  Bostwick  v.. 
Railroad  Co.,  2  N.  Dak.  440, 49  Am.  &  Eng.  R.  Cas.  527.     But 
we  think  the  case,  as  presented  by  the  testimony,  is  one  in 
which  there  was  a  complete  failure  of  proof  upon  the  vital 
point  of  negligence,  and  consequently  a  case  where  the  re- 
sponsibility  oi    making  a  decisive  ruling  belonged   to   the- 
court,  and  should  not  have  been  devolved  upon  the  jury.     In 
making  out  a  prima  fade  case,  no  testimony  tending  to  show 
negligence  was  introduced  by  the  plaintiff.     The  fact  of  the 
killing,  however,  made  out  a  case  of  legal  or  constructive 
negligence  under  the  statue,  which  declares  :  "  The  killing  or 
damaging  of  any  horse,  cattle,  or  other  stock  by  the  cars  or 
locomotive  along  said  railroad  or  branches,  shall  be  prima 
fade  evidence  of  carelessness  and  negligence  of  said  corpora- 
tion."    Comp.  Laws,  §  5501.     But  this  court  held  in  the  case 
of  Smith  v»  Railroad  Co.,  53  N.  W.  Rep.  173,  that  negligence 
which  is  constructive  and  legal,  as  contradistinguished  from 
actual  negligence,  may  be  overcome  by  proof  of  the  exercise 
of  due  care  on  the  part  of  the  railway  company,  and  that 
whether  or  not  such  constructive  negligence  has  been  over- 
come by  testimony  is  always  a  question  of  law  for  the  court, 
and  not  a  question  to  submit  to  a  jury.     The  defendant  of- 
fered testimony  to  rebut  and  overcome  the  technical  case  of 
presumptive  or  legal  negligence  which  the  statute  creates  for 

!)laintin  s  benefit.     In  our  opinion,  the  testimony  was  ample 
or  this  purpose,  and  went  further,  and  demonstrated  that 
the  defendant  was  guilty  of  no  negligeuce  whatever  in  the 
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premises.  The  testimony  of  the  engineer,  conductor,  and 
fireman  is  not  contradicted  as  to  any  material  fact  having  ref- 
>erence  to  the  degree  of  care  used  by  the  engineer  and  fireman 
in  keeping  a  lookout,  or  in  their  strenuous  efforts  to  aroid  a 
•collision  after  the  peril  to  the  horse  and  the  train  were  dis- 
covered. Counsel  for  the  respondent  points  to  the  discrep- 
ancy in  the  testimony  of  the  fireman  as  to  the  distance  of  the 
horse  from  the  engine  at  the  time  the  air-brakes  were  applied 
to  stop  the  train.  *  True,  the  fireman's  ideas  of  distance  be- 
tween the  engine  and  horse  at  that  time,  when  expressed  in 
feet,  were  confusing,  and  apparently  conflicting  with  the  en- 
gineer's testimony  upon  the  point  But  it  is  clear  that  the 
-conflict  was  apparent  and  not  real.  The  fireman  said  and 
reiterated,  in  substance,  that  the  horse  was  not  the  lengtli  of 
the  train  away  from  the  engine  when  the  brakes  were  applied, 
and  that  the  distance  was  about  the  length  of  two  coaches.  In 
this  he  agreed  substantially  with  the  engineer,  and,  as  we 
have  said,  there  is  no  evidence  in  the  case  tending  to  show 
that  the  distance  was  either  greater  or  less  than  that  testified 
to  by  both  the  trainmen.  Negligence  is  a  fact ;  and  where, 
as  in  this  case,  it  constitutes  the  fpst  of  the  action,  it  must  be 
made  out  affirmatively  by  the  plainti£ 

In  the  case  at  bar  we  find  no  proof  whatever  of  actual  neg- 
ligence, and  hence  we  are  of  the  opinion  that  the  court  erred 
in  refusing,  to  direct  a  verdict  for  tne  defendant  A  new  trial 
will  be  directed.     All  concur. 

Burden  of  Proving  that  Railroad  Train  Killed  Animalt— Sufficiency  of 
Evidence.— Id  St.  Louis  &  S.  F.  R.  Co.  e.  Sageley,  56  Ark.  549,  it  was  held 
that  the  mere  fact  that  a  horse  was  found  dead  near  the  defeudant^s  railroad 
track  raised  no  legal  presumption  that  the  killing  was  done  by  the  defendant's 
train,  no  matter  what  probabilities  might  arise,  it  being  incumbent  on  the 
plaintiff  to  prove  by  a  preponderance  of  the  eridence  that  the  horse  was 
killed  on  the  track;  and  it  was  not  proper  for  the  court  to  tell  the 
jury  what  weight  should  be  attached  to  a  probability  arising  from  any  cir- 
cumstance or  set  of  circumstances,  unless  it  was  satisfied  upon  all  the 
evidence  that  such  probability  fairly  preponderated  against  counter-proba- 
bilities. In  this  case  the  court  said:  **It  was  incumbent  on  the  plaintiff 
to  prove  by  a  preponderance  of  the  evidence  that  the  horse  was  killed  on 
I  he  track,  and  he  could  not  satisfy  this  requirement  by  proof  of  a  fact 
irom  which  it  seemed  probable,  and  then  appeal  to  a  legal  presumption  to 
overcome  other  or  stronger  probabilities,  if,  upon  all  the  evidence,  the 
jury  believed  that  the  horse  was  killed  on  the  track,  then,  under  the  rule 
fixed  by  statute,  the  presumption  would  arise  that  it  was  killed  by  a  train, 
and  that  it  was  due  to  the  defendant's  negligence ;  but  in  a  case  where  a 
dead  animal  is  found  near  a  railroad  track  there  is  no  statute  that  raises 
the  presumption  that  it  was  killed  at  all,  or,  if  killed,  that  it  was  killed  on 
the  track,  or  by  the  train.  On  the  contrary,  it  has  been  ruled  by  this 
<;ourt  that  there  must  be  evidence  to  connect  the  injury  with  the  running 
of  the  train.  Railway  Ck>.  «.  Hagan,  4d  Ark.  126,  19  Am.  A  Bng.  R.  Ote. 
446." 
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In  EiDg[  o.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa,  Jan.  3,  1898.),  54  N.  W. 
Rep.  204,  it  was  held,  in  an  action  against  a  railroad  company  for  the 
killing  of  a  cow,  that  the  evidence  justified  a  finding  that  the  cow  was 
killed  on  the  right  of  way,  where  it  appeared  that  the  cow's  body  was 
foujd  apoQ  the  compiioy's  right  of  way  from  four  to  eight  Icet  lieyuuii  a 
fence  along  a  highway  which  crossed  the  track,  the  bottom  part  of  which 
fence  had  been  freshly  broken,  though  the  engineer  testified  that  his 
engine  struck  the  cow  while  she  was  on  the  highway  and  knocked  her 
through  the  fence,  where  there  were  no  signs  of  hair  or  blood  on  the  fence 
and  no  marks  of  injury  on  the  cow,  and  there  were  cow-tracks  near  the 
spot  where  the  body  of  the  cow  was  found ;  the  evidence  showing  also  that 
the  fence  along  the  railroad's  right  of  way  had  been  defective  for  some 
time. 

In  Jacksonville,  T.  &  E.  W.  R.  Co.  «.  Garrison,  80  Fla.  557,  it  was  held 
that  testimony  showing  that  plaintiff's  cow  was  killed,  and  found,  with 
her  back  broken,  on  the  side  of  a  railroad  track,  at  a  point  where  there 
was  a  ditch  filled  with  water  on  either  side,  and  a  measurement  of  the 
cow's  tracks  indicated  that  she  had  run  ahead  of  the  train,  and  also  there 
were  indications  where  she  had  been  struck  by  the  train,  was  sufiicient  to 
sustain  the  finding  of  a  referee  that  the  train  killed  the  cow. 

In  Richmond  &  D.  R  Co.  v.  Chandler  (Miss.,  April  8,  1898.),  18  8.  Rep. 
267,  it  was  held  that  it  was  error  to  instruct  the  jury  that,  if  the  evidence 
showed  that  a  bull  which  was  killed  by  the  defendant's  train  was  worth 
$300,  they  must  find  for  the  plaintiff,  because  such  an  instruction  would 
require  the  defendant  to  pay  for  the  animal  without  regard  to  its  agency 
in  cnusing  its  death. 

Proof  that  Animal  was  Killed  on  Right  of  Way. — In  Dau^herty  v.  Chi- 
cago, M.  A  St.  P.  R.  Co.  (Iowa,  Jan.  6,  1898.),  54  N.  W.  Rop.  219,  it  was 
held,  in  an  action  against  a  railroad  company  for  killing  a  colt,  that  the 
evidence  justified  a  finding  that  the  colt  was  killed  on  the  right  of  way 
and  not  on  the  crossing,  where  it  appeared  that  the  body  was  found  on  the 
right  of  way  near  a  highway  crossing;  that  there  was  a  gap  in  the  fence 
through  which  it  could  have  gone  upon  the  right  of  way,  although  there 
were  hoof-prints  on  the  highway  ana  none  on  the  railroad  land,  it  being 
shown  that  the  character  of  the  land  along  the  railroad  track  was  such 
that  hoof- prints  would  not  be  made  in  it,  and  that  those  in  the  road  might 
have  been  made  by  other  animals. 

Prima  Facie  Retpontibility  for  Damage  to  Stock. — In  Jacksonville,  T.  & 
K.  W.  R.  Co.  9.  Garrison,  30  Fla.  557,  it  was  held  that  the  act  of  1887 
(chapter  3740,  Laws  Fla.),  making  the  killing  of  live-stock  by  a  railroad 
company  prijna  facie  evidence  of  negligence,  operates  upon  the  remedy, 
and  does  not  change  the  basis  of  liability  in  such  cases. 

In  Louisville,  N.  O.  &  T.  R.  Co.  o.  Phillips  (Miss.,  April  8,  1898.),  12  So. 
Rep.  825,  it  was  held,  in  an  action  for  the  killing  of  an  animal  which  had 
gone  upon  a  railroad  track  for  salt  which  the  railroad  company  had 
placed  there,  that  the  railroad  company  was  not  prima  faeie  responsible  for 
the  damage,  where  it  was  shown  that  the  salt  was  used  to  melt  away  the 
snow  and  iee  from  the  tracks  and  switches,  and  that  salt  was  the  usual 
solvent  used  for  that  purpose. 

In  Louisville  &  N.  R.  Co.  «.  Posey  (Ala.,  June  27,  1892.),  11  So.  Rep.  428, 
under  the  provisions  of  the  Code,  that  *'  a  railroad  company  is  liable  for  all 
damages  done  to  stock  **  *  resulting  from  a  failure  to  comply  with  the  re- 
-quirements  *'  of  the  Code  that  the  engfineer  of  a  locomotive  must,  npon 
perceiving  eattle  on  the  track,  **  use  all  means  within  his  power,  known  to 
skilful  engineers,  such  as  applying  brakes  and  reversing  engine,  in  order 
to  stop  the  train,"  and,  also,  for  any  negligence  on  the  part  of  such  com- 
pany or  ito  agents;  and  that,  when  any  stock  is  killed  or  injured  by  the 
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trains  of  any  railroad,  the  burden  of  proof  in  any  suit  therefor  is  on  the 
railroad  company  to  show  that  the  requirements  of  the  Code  in  respect  to 
the  duty  of  the  engineer  hare  been  complied  with, — it  was  held  that  the 
statute  should  be  construed  to  mean  that  the  burden  is  on  the  railroad 
company  to  acquit  itself  of  negligence,  and  unless  the  burden  b  lifted 
the  plaintiff  is  entitled  to  a  Yerdict. 

In  Bt.  Louis,  I.  M.  &  8.  R.  Co.  v.  Taylor  (Ark.,  Jau.  7,  1893.),  20  8.  W. 
Rep.  1088,  it  was  held,  under  the  statute  providing  that  railroads  operated 
in  the  state  shall  be  responsible  for  all  damages  done  or  caused  by  the 
running  of  their  trains,  that  the  burden  of  proof  was  ou  the  company  to 
show  that  it  was  exercising  due  care  when  injury  or  damafi^s  were  caused 
to  the  plaintiff;  and  the  fact  that  the  injury  occurred  while  the  plaintiff 
was  using  the  right  of  way  between  the  main  and  side-tracks  of  the  com- 
pany  by  its  invitation  was  prima  /aeie  evidence  of  the  company's  negli- 
gence ;  held,  further,  that,  where  the  testimony  was  conflicting,  a  verdict 
of  the  jury  that  the  plaintiff  was  not  guilty  of  contributory  negligence, 
and  that  the  company  did  not  exercise  due  care,  was  conclusive  as  to  the- 
facts  found. 

In  Little  Rock  &  M.  R.  Co  tJ.  Chriscoe  (Ark.,  Jan.  21,  1893.),  21  8.  W. 
Rep.  431,  under  the  statute  providing  that  **  all  railroads  operated  in  whole 
or  in  part  in  this  state  shall  be  responsible  for  all  damages  to  persons  and 
property  done  or  caused  by  the  running  of  trains  in  this  state  '* ;  it  waa 
hela,  in  an  action  for  the  killing  of  a  cow,  that,  the  burden  being  on  the 
defendant  to  prove  due  care,  and  the  proof  showing  that  negligence  could 
be  charged  against  the  company  by  the  failure  of  the  engineer  or  fireman 
to  see  the  cow  in  time  to  prevent  its  destruction,  the  company  could  not 
lift  the  burden  by  proving  that  the  engineer  had  taken  due  precautions. 

In  Gulf,  C.  i&  8.  F.  R.  Co.  v.  Ellis,  54  Fed.  Rep.  481,  it  was  held  that  a 
verdict  for  the  plaintiff  must  stand,  where,  in  an  action  against  a  railroad 
company  for  killing  a  horse,  the  evidence  showed  that  where  the  accident 
occurred  the  track  was  level  and  straight,  so  that  a  person  at  that  point 
could  see  an  animal  on  or  near  the  track  for  half  a  mile  in  either  airec- 
tion,  and  hoof-prints  showed  that  the  horse  had  run  in  front  of  the  engine 
two  hundred  yards  before  being  struck ;  and  that  under  such  facts  the  bur- 
den wss  on  the  company  to  show  any  special  circumstances  which  would 
have  rendered  it  unsafe  and  impracticable  to  stop  the  train  within  a  dis- 
tance of  two  hundred  yards. 

In  Eddy  v,  Lafayette,  49  Fed.  Rep.  798,  it  was  held  that,  in  the  absence 
of  a  statutory  rule  to  that  effect,  the  law  does  not  presume  negligence  from 
the  fact  alone  that  an  animal  was  injured  or  killed  by  the  railroad  company. 
In  this  case  the  court  said:  **The  general,  but  not  quite  uniform,  doctrine 
of  the  authorities,  in  the  absence  of  a  statute,  is  that  the  plaintiff  must 
show  that  the  railroad  company  was  negligent,  and  that  the  law  will  not 
presume,  and  the  jury  is  not  authorized  to  infer,  negligence  from  the  fact 
of  killing  alone.  Volkman  v.  Railway  Co.  (Dak.),  87  K  W.  Rep.  781 ; 
Eaton  t?.  Navigation  Co.,  19  Oreg.  391,  43  Am.  &  Eng.  R.  Cas.  67;  1  Redf. 
R.  R.,  §  126;  Pierce,  R.  R.  428;  3  Wood,  Ry.  Law,  §  417;  11  Ror.  R.  R. 
1889;  1  Thomp,  Neg.,  p.  512.  §  15;  2  Shear.  &  R.  Neg.,  §419;  Deer.Neg.. 
§  298;  Whart.  Neg.,  §  899;  Railway  Co.  v.  Wendt,  12  Neb.  76,'6  Am.  & 
Eng.  R.  Cas.  684;  Miiburn  v.  Railway  Co.,  86  Mo.  104,  29  Am.  &  Eng.  R. 
Cas.  244;  Railway  Co.  t>.  Geiger,  21  Fla.,  669;  Railway  Co.  v.  Bolson,  36 
Kan.  534,  35  Am.  &  Eng.  R.  Cas.  144;  Walsh  v.  Railroad  Co.,  8  Nev.  Ill; 
Railwi^  Co.  V.  Betts,  10  Colo.  481,  81  Am.  &  Eng.  R.  Cas.  663;  Railway 
Co.  V.  Heiskell,  13  Amer.  &  Eng.  R.  Cas.  555;  Railroad  Co.  e,  McMillan, 
37  Ohio  8t.  554,  7  Am.  &  Eng.  R.  Cas.  588;  Railway  Co.  «." Henderson,  10 
Colo.  1.  31  Am.  &  Eng.  R.  Cas.  659." 

In  Birmingham  Mineral  R.  Co.  v.  Harris  (Ala.,  June  7,  1898.),  18  8o. 
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Rep.  377f  it  was  held  that  the  plidntiff  made  out  a  prima  facie  case  of  neg- 
ligence against  a  railroad  company,  where  he  testified  that  he  turned  sev- 
eral animals  into  his  pasture  traversed  by  the  defendant's  road,  that  the 
next  day  he  found  several  of  them  killed  on  each  side  of  the  track,  and 
two  crippled,  that  the  track  was  straight  where  the  animals  were  killed, 
and  that  a  curve  some  six  hundred  feet  from  such  place  did  not  prevent 
one  from  looking  along  the  track. 

In  Jacksonville  «.  T.  &  E.  W.  R.  R.  Co.,  30  Fla.  567,  it  was  held  that, 
under  the  act  of  1887  (chapter  8740,  Laws  Fla.),  the  killing  of  live-stock 
by  a  railway  engine,  cars,  or  train  is  prima X^d^  evidence  of  negligence  on 
the  part  of  the  company  operating  the  engine  or  train ;  and  where  the  tes- 
timony shows  that  live-stock  was  killed  by  a  train  of  cars  on  a  railroad, 
and  there  is  nothing  in  the  evidence  to  relieve  the  killing  from  the  statu- 
tory presumption  that  it  was  negligently  done,  it  is  sufficient  to  sustain  a 
judgment  against  the  company. 

Cvmrnon-law  Bute  in  Indian  Territory. — In  Eddy  v.  Lafayette,  49  Fed. 
Rep.  798,  it  was  held  that  the  statute  of  Arkansas  which  was  construed  to 
have  changed  the  common-law  rule,  placing  on  the  plaintiff  the  onus  of 
proving  the  railroad  company  negligent,  by  providing  that,  where  the  kill* 
ing  of  stock  has  been  confessed  or  shown,  the  presumption  is  that  it  was 
done  by  the  train,  and  that  it  resulted  from  want  of  care,  was  not  pat  in 
force  in  the  Indian  Territory  by  the  act  of  Congress  of  May  2,  1890. 


Wadbwobth 

V. 

UinoM  Pacifio  B.  Oa 

(18  Colorado,  600.) 

Action  for  Kititng  8tock  —  Dismissal  of  Suit  —  Implied  Agreement  of 
PartieSi — Where  the  court  announced  that  a  new  trial  should  be  allowed, 
and  plaintiff  then  declared  that  he  elected  to  stand  by  his  case  as  made, 
and  thereupon  the  court  dismissed  the  action,  Tield,  that  the  circumstances 
showed  that  all  parties  intended  to  treat  the  case  as  though  the  court  had 
dismissed  the  action  or  granted  a  nonsuit  on  the  ground  that  plaintiff  had 
failed  to  '*  prove  a  sufficient  case  for  the  jury.^* 

Rights  of  Parties — Substance  of  Judicial  Pleadings  Must  be  Regarded.— 
The  Code  of  Civil  Procedure  contemplates  that  the  substance,  and  not  thu 
mere  form,  of  judicial  proceedings  shall  be  regarded  in  determining  the 
rights  of  parties. 

Conflicting  Evidence  —  Province  of  Jury. — Where  the  evidence  is  con- 
flicting,  or  of  such  a  character  that  different  conclusions  may  be  reasonably 
drawn  therefrom,  the  case  presents  a  question  of  fact  for  the  jury  under 
proper  instructions. 

Grounds  for  Dismissal  of  Action. — Though  the  dismissal  of  an  action 
may  not  be  warranted  on  the  ground  stated  in  the  judgment  order,  yet,  if 
the  record  discloses  other  grounds  which,  as  a  matter  of  law,  show  that 
plaintiff  was  not  entitled  in  any  event  to  recover  in  the  action,  a  judgment 
of  dismissal  may  be  upheld. 

56  A.  &E.  R.  Cas.— 10 
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Action  to  Enforce  against  Railroad  Company  Duty  of  Fencing  Track — 
Necessary  Allegations! — Under  the  stock-killing  act,  as  amended  iu  1885, 
before  a  person  could  claim  that  a  railway  company  owed  him  any  duty  in 
respect  to  fencing  its  railway,  it  was  necessary  for  him  to  allege  that  he 
was  the  owner  or  holder  of  land  adjacent  to  such  railway  ;  that  he  had 
requested  the  railway  company  to  fence  its  line,  put  in  cattle-guards  and 
gateways  ;  and,  moreover,  according  to  said  act,  the  railway  company 
could  not,  by  complying  with  such  request,  exempt  itself  fr.om  the  uncon- 
ditional liability  otherwise  imposed,  except  as  against  the  party  making 
the  request. 

"  Judicial  Decision  " — Scope  of  Termi — It  is  not  every  remark  in  a  ju- 
dicial opinion  that  amounts  to  a  judicial  decision.  General  expressions  in 
every  opinion  are  to  be  taken  in  connection  with  the  case  in  which  those 
expressions  are  used.  If  they  go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision. 

What  Legislative  Acts  will  be  Enforced.— A  legislative  act,  within  the 
sphere  of  legislative  power,  and  not  an  encroachment  upon  the  province  of 
some  other  department  of  the  government,  will  be  upheld,  unless  clearly 
in  conflict  with  some  provision  of  the  constitution  oi  the  state  or  nation, 
or  in  violation  of  some  private  right  thereby  secured. 

Constitutionality  of  Stock-killing  Statute.— By  the  stock-killing  statute 
of  1885  (sections  13,  14),  a  railway  company  might  be  denied  *Hhe  equal 
protection  of  the  laws,^^  and  deprived  of  its  property  **  without  due  process 
of  law.'^     Such  a  statute  is  unconstitutional. 

Rules  for  Construing  Statutes.— Where  the  sections  of  a  statute  must  be 
coubtrued  together  as  dependent  and  not  as  independent  provisions,  the 
validity  of  one  part  invalidates  other  parts. 

Ebbob  to  Park  district  court. 

This  action  was  founded  upon  chapter  93,  Gen.  St.  1883,  as 
amended  by  the  act  of  1885.  Section  13  and  amended  sections 
14  and  15  are  as  follows : 

"  Section  13.  That  every  railroad  or  railway  corporation 
or  company  operating  any  line  of  railroad  or  railway  or  any 
branch  thereof  within  the  limits  of  this  state,  which  shall 
damage  or  kill  any  horse,  mare,  gelding,  filly,  jack,  jenny,  or 
mule,  or  any  cow,  neifer,  bull,  ox,  steer,  or  calf,  or  any  other 
domestic  animal,  by  running  any  en^e  or  engines,  car  or 
cars,  over  or  against  any  such  animal,  shall  be  liable  to  the 
owner  of  such  animal  for  the  damages  sustained  by  such 
owner  by  reason  thereof. 

"  Section  14  If  the  owner  of  any  animal  or  animals  so 
killed,  or  his  or  her  authorized  agent,  shall  make  affidavit 
before  some  officer  authorized  to  administer  oaths  that  he  or 
she  was  the  owner  or  authorized  agent  of  the  owner,  of  the 
recorded  brand  found  upon  the  animal  or  animals  so  kiQed  or 
damaged  at  the  time  of  such  killing  or  damaging,  and  such 

Sersons  shall,  within  6  months  after  such  killing  or  damaging, 
eliver  such  affidavit  to  the  agent  or  any  officer  of  such  com- 
pany or  corporation,  together  with  a  certificate  of  his  or  her 
mark  or  brand,  .under  official  seal  of  any  officer  authorized  by 
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law  to  record  snch  mark  or  brands,  or  shall  make  affidavit 
that  the  animal  killed  or  damaged,  as  aforesaid,  had  no 
recorded  mark  or  brand,  and  that  he  or  she  is  the  owner  of 
such  animal,  describing  it,  and  the  corporation  or  companv 
shall  pay  to  snch  person  delivering  snch  affidavit  and  certin- 
cate,  or  snch  affidavit  last  aforesaid,  as  follows :  Schedule. 
For  American  sheep,  each,  two  dollars  and  fifty  cents  ^$2.50) ; 
for  Mexican  sheep  and  goats,  one  dollar  and  fifty  cents  ($1.50) ; 
for  Texas  cattle,  yearlings,  twelve  dollars  ($12.00) ;  for  Texas 
cattle,  two  years  old,  seyenteen  dollars  ($17.00);  for  Texas 
cattle,  three  years  old,  steers  and  cows,  twenty  dollars  ($20.00); 
for  Texas  cattle,  four  years  old  steers  or  over,  twenty-five 
dollars  ($25.00);  for  American  yearlings,  fifteen  dollars 
($15.00)  ;  for  American,  two  years  old,  twenty  dollars  ($20.00) ; 
for  American,  three  years  old,  steers  and  cows  of  all  ages, 
twenty-eight  dollars  ($28.00) ;  for  American,  four  years  old 
steers  and  over,  thirty-four  dollars  ($31.00);  for  calves,  ten 
dollars  ($10.00).  The  above  price,  when  paid,  shall  be  pay- 
ment in  full.  All  Texas  and  Mexican  cattle  shall  be  consid- 
ered as  Texas  cattle,  and  half-bloods  shall  be  classed  as 
American  cattle.  Thoroughbred  cattle,  milch  cows,,  high- 
grade  American  cattle  and  grade  bulls  shall  be  paid  for  at 
their  cash  value.  Thoroughbred  sheep  shall  be  paid  for  at 
their  cash  value  ;  horses,  mules,  and  asses  shall  be  paid  for 
at  their  cash  value ;  provided,  that  no  railroad  company  shall 
at  any  time  be  required  to  pay  more  than  the  market  value  of 
any  animal  killed  or  damaged,  except  as  hereinafter  provided. 
In  all  cases  where  such  railroad  company  or  corporation  shall 
kill  any  of  the  stock  mentioned  in  this  act,  and  for  which  no 
price  or  sum  is  fixed,  the  owner  or  agent  of  such  stock  shall, 
after  the  filing,  as  aforesaid,  of  an  affidavit  and  certificate  of 
brand  or  affidavit  of  ownership,  which  affidavit  shall  contain  a 
statement  of  class,  grade,  and  value  of  such  animal  or  animals, 
select  some  disinterested  freeholder  of  the  county  where  such 
killing  took  place,  and  shall  notify  such  company  or  corpora- 
tion of  said  selection,  and  such  company  or  corporation  shall, 
within  three  days  thereafter,  select  some  suitable  person  to 
act  with  person  so  selected,  and  the  two  so  selected  shall 
select  a  third,  and  the  three  so  selected  shall,  without  delay, 
proceed  to  appraise  the  value  of  the  stock  so  killed  or  dam- 
aged, a  majoniy  of  which  three  appraisers  shall  be  sufficient 
to  determine  the  same ;  and  shall  certify,  under  oath,  sncli 
appraisement  to  an  agent  or  superintendent  of  such  compan}- 
or  corporation.  In  case  such  railroad  or  corporation  shall 
refuse  or  neglect  to  appoint  such  appraiser,  it  shall  be  the 
dniy^  of  the  justice  of  the-  peace  nearest  to  the  place  where 
such  stock  was  so  killed  or  damaged  to  select  three  disinter- 
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ested  persons  as  appraisers,  and  administer  to  them  an  oath 
to  honestly  appraise  the  value  of  such  stock,  which  appraisers 
shall,  without  delay,  appraise  and  forward  to  such  justice  the 
result  of  such  appraisement,  which  justice  shall,  within  ten 
days  thereafter,  forward  to  an  agent  or  superintendent  of 
such  railroad  or  corporation,  a  certificate  of  the  result  of  such 
appraisement  and  the  costs  thereof;  and  such  railroad  or 
corporation  shall,  within  thirty  days  after  the  receipt  of  such 
certificate,  pay  to  the  owner  of  the  stock  so  killed  or  damaged, 
or  to  his  or  her  authorized  agent,  the  amount  of  such  appraise- 
ment, together  with  all  the  costs,  as  aforesaid ;  and  in  all 
cases  where  the  value  of  such  stock  is  established  by  this  act 
such  company  or  corporation  shall  pay  for  such  stock  within 
thirty  days  after  the  delivery  of  the  affidavit  and  certificate  of 
ownership  of  brand,  or  affidavit  of  ownership  of  said  stock, 
and,  if  any  such  company  shall  so  fail  to  pay  for  such  stock 
within  thirty  days  after  the  delivery  of  such  affidavit  and 
certificate,  such  company  shall  be  liable  for  double  the  value 
the  appraised  or  schedule  value  of  any  such  animal  or  animals, 
togetner  with  reasonable  attorneys'  fees,  to  be  allowed  by  the 
court ;  and  all  persons  selected  or  appointed  under  this  sec- 
tion shall  receive  the  sum  of  one  dollar,  to  be  paid  by  said 
railroad  company  or  corporation,  as  hereinbefore  provided : 
provided,  that  any  railroad  company  having  fenced  its  line 
of  road,  or  any  part  thereof,  or  who  may  hereafter  fence  its 
road,  or  any  part  thereof,  with  a  good  and  lawful  fence,  and 
put  in  good  and  sufficdent  cattle-guards,  and  have  put  in  gate- 
ways upon  and  across  their  said  railroad,  at  the  request  of 
persons  holding  or  owning  land  adjacent  to  said  railroad,  for 
the  private  use  and  accommodation  of  said  adjacent  owners 
or  holders  of  land,  said  railroad  company  shall  not  be  held 
liable  for  the  killing  or  injury  of  any  stock  getting  through 
said  gateways,  belonging  to  said  party  at  whose  request  and 
for  whose  accommodation  said  gateway  was  made,  unless 
such  killing  or  injury  was  occasioned  by  the  fault  or  negligence 
of  said  railroad  company  or  its  employes. 

"  Sec.  15.  Every  railroad  company  shall  keep  a  book  at  the 
county-seat  of  each  county  through  which  their  road  runs : 
provided,  that  said  road  runs  or  passes  through  the  county- 
seat.  If  such  railroad  does  not  pass  through  the  county-seat, 
then  such  book  shall  be  kept  at  the  principal  town  in  the 
county  through  which  it  passes ;  and  it  is  hereby  made  the 
duty  of  the  said  company  to  cause  to  be  entered  in  said  book, 
within  fifteen  days  after  the  kifling  of  any  animal,  a  descrip- 
tion, as  nearly  as  may  be,  of  such  animal,  its  color,  age,  marks, 
and  brands,  and  shall  keep  said  book  subject  to  the  inspec- 
tion  of  persons  claiming  to  have  had  animals  killed.     Should 
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any  company  fail  to  keep  said  book,  or  to  file  such  notice,  in 
the  manner  herein  provided,  or  to  enter  therein  such  descrip- 
tion of  any  animal  killed,  for  a  period  of  fifteen  days  there- 
after, such  company  shall  be  liable  to  the  owner  of  such  animal 
to  an  amount  twice  the  full  value  thereof.'*  Gen.  St.  1883,  p. 
814 ;  Sess.  Laws  1885,  pp.  304,  338. 

Wadsworth  was  plaintiff  below.  The  Union  Pacific  Eail- 
way  Company  was  defendant  At  the  October  term,  1887,  the 
cause  was  tried  by  a  jury,  and  verdict  rendered  in  plaintifiTs 
favor.  A  motion  tor  a  new  trial  was  interposed  by  defendant, 
and  at  a  subsequent  term  the  following  proceedings  were  had 
and  entered  of  record :  "  And  afterward,  and  on  the  25th  day 
of  April,  1888,  the  same  being  one  of  the  regular  juridical 
days  of  the  April,  1888,  term  of  the  said  court,  the  motion  for 
new  trial  aforesaid  having  been  continued  for  further  hearing 
to  said  last-named  term,  and  having  been  argued  in  chambers 
meanwhile  in  vacation,  and  now  coming  on  for  final  hearing 
and  determination,  and  the  court,  being  of  the  opinion  that 
said  motion  should  be  allowed,  but  plaintiff  electing  to  stand 
by  his  case  as  made,  doth  order  and  adjudge  that,  there  being 
no  evidence  that  defendant's  engine  or  cars  ran  over  or  against 
ihe  horse  of  plaintiff  herein  in  question,  said  animal,  upon  the 
contrary,  appearing  to  have  run  into  or  against  the  moving 
train  of  defendant's  cars,  this  action  of  plaintiff,  under  the  stat- 
utes counted  upon  therein,  does  not  lie,  and  the  same,  the 
evidence,  and  the  verdict  herein  notwithstanding,  is  dismissed 
at  the  cost  of  the  plaintiff."  The  plaintiff  seeks  a  reversal  of 
this  judgment  by  writ  of  error. 

Bailey  &  TVUkin^  for  plaintiff  in  error. 

Teller  &  Orahood  and  G.  M,  Kendall,  for  defendant  in  error. 

Elliott,  J. — The  dismissal  of  the  action,  as  shown  by  the 
record,  is  assigned  for  error. 

1.  The  dismissal  was  somewhat  irregular,  but  it  is  not  diffi- 
cult to  understand  its  meaning.   The  cause  had  been  tried  by 
jury,  resulting  in  a  verdict  in  plaintiff's  favor,  find- 
ing that  the  value  of  the  horse  killed  was  $200,  and  i."J"*^jf  "•" 
assessing  plaintiff's  damages  at  $400  on  each  of  the  „!„  Mtionl 
two  causes  of  action.     Upon  consideration  of  de- 
fendant's motion  for  a  new  trial,  the  court  was  of  opinion  that 
it  should  be  allowed,  and  so  annouiiced  its  conclusion.   There- 
upon plaintiff  declared  that  he  elected  to  stand  by  his  case  as 
already  made,  and  the  district  court  then  and  there  dismissed 
the  action  at  plaintiff's  costs.   The  declaration  of  plaintiff  was 
equivalent  to  saying  that  he  could  not  prove  any  better  ease, 
and  that  he  desired  to  obviate  the  necessity  for  another  trial. 
The  bringing  of  the  whole  record  to  this  court  for  review,  in- 
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eluding  the  bill  of  exceptions,  containing  "  all  the  testimony 
offered,  given,  or  received  on  the  trial,"  clearly  indicates  that 
the  intention  of  the  parties  was  to  treat  the  action  of  the  court 
as  though  the  court  had  dismissed  the  action  or  granted  a  non- 
suit on  the  ground  that  plaintiff  had  failed  to  **  prove  a  suffi- 
cient case  for  the  jury."  That  such  was  the  understanding 
and  intention  of  plaintiff  as  well  as  the  defendant  is  confirmed 
by  the  fact  that  the  assignments  of  error  and  argument  of 
counsel  in  this  court  extend  to  the  conclusions  of  the  trial 
court  upon  the  evidence,  the  pleadings,  and  the  statutes  upon 
which  the  action  is  founded. 

2.  The  Code  of  Civil  Procedure  contemplates  that  the  sub- 
stance, and  not  the  mere  form,  of  judicial  proceedings  shall 
be  regarded  in  determining  the  rights  of  parties ;  hence  we 
shall  review  this  cause  according  to  tne  intention  of  the  parties, 
as  above  stated,  since  it  is  obvious  that  the  ends  of  justice 
will  be  thereby  accomplished.  Code,  §  78,  also  section  443 ; 
Bailway  Co.  v.  Chandler,  8  Colo.  376 ;  Town  of  Idaho  Springs 
V.  Filteau,  10  Colo.  105,  20  Am.  &  Eng.  Corp.  Cas.  431. 

3.  Upon  a  careful  examination  of  the  evidence  we  are  of 
the  opinion  that  the  court  would  not  have  been  justified  at 
the  close  of  the  evidence  in  dismissing  the  action  or  in  grant- 
ing a  nonsuit  on  the  ground  that  there  was  no  evidence  tend- 
ing to  prove  that  defendant's  engine  or  cars  ran  over  or  against 
the  plaintiff's  horse,  as  stated  in  the  finding  of  the  court.  The 
evidence  on  that  phase  of  the  case  was  somewhat  conflicting^ 
or  of  such  a  character  that  different  conclusions  might  have 
been  reasonably  drawn  therefrom ;  and  so  the  evidence  did 
not  present  a  question  of  law  for  the  court,  but  one  of  fact  for 
the  jury  under  proper  instructions.  2  Thomp.  Trials,  §  2242 
ft  seq.;  Lord  v.  Ketining  Co.,  12  Colo.  394 ;  Denny  v.  Williams, 
5  Allen,  1-5. 

4.  But  it  is  contended  that,  though  the  grounds  for  dismiss- 
ing the  action,  as  stated  in  the  court's  finding,  are  not  suffi- 
cient in  law,  yet  the  judgment  of  dismissal  should  be  upheld, 
since  the  record  discloses  other  facts  which,  as  a  matter  of 
law,  show  that  plaintiff  was  not  entitled,  in  any  event,  to  re- 
cover in  the  action. 

5.  The  complaint  contains  two  causes  of  action.   Each  count 

is  founded  upon  certain  provisions  of  the  statute 
stoek-kuuBff  relating  to  stock  killed  by  the  operation  of  railroads, 
rtra^.'^'  The  killing  occurred  in  June,  1886;  hence  we  must 

consider  the  law  as  it  existed  at  that  time.  See 
Gen.  Si  883,  c.  93,  §  2804  et  seq.  Also  acts  amendatory  there- 
of,— Sess.  Laws  1885,  pp.  304,  338.  Neither  count  of  the 
complaint  alleges  any  negligence  on  the  part  of  the  defendant 
company  in  respect  to  the  killing  of  plaintiff's  horse.   Prior  to 
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the  act  of  1885,  above  cited,  it  was  provided  by  statute  that 
any  railroad  company  operating  its  road  within  this  state  which 
should  damage  or  kill  any  domestic  animal  by  running  any  of 
its  engines  or  cars  over  or  against  such  animal  should  be  liable 
to  the  owner  of  such  animal  for  the  damages  thereby  oc- 
casioned.    The  statute  contained  a  fixed  schedule  of  prices  to 
be  paid  for  certain  kinds  of  animals  so  killed.     It  also  pro- 
vided for  an  appraisement  of  the  value  of  the  animals  for 
which  no  schedule  price  was  fixed,  but  the  appraisement  was 
required  to  be  made  without  any  trial  in  court,  and  no  proof 
of  negligence  on  the  part  of  the  railway  company  was  required 
in  order  to  establish  its  liability.     By  the  act  of  1885  an 
amendment  to  section  14  was  added,  relating  to  fences,  cattle- 
guards,  and  gateways,  by  which  it  was  provided  that  under 
certain  circumstances  a  railroad  company  should  not  be  held 
liable  for  the  killing  or  injury  of  any  stock,  unless  such  kill- 
ing or  injury  was  occasioned  by  the  fault  or  negligence  of  the 
company  or  its  employes.     This  peculiar  proviso  was  again 
amended  in  1891  (Sess.  Laws,  p.  281),  but  the  amendment  was 
too  late  to  affect  this  case.     The  first  count  of  the  complaint 
contains  an  averment  to  the  effect  that  defendant's  railway 
line,  at  the  place  where  plaintiff's  horse  was  killed,  was  not 
then  and  there  fenced  with  a  good  and  lawful  fence,  or  with 
any  fence  whatever ;  also  a  further  averment  that  **  said  rail- 
way line,  at  the  point  thereon  of  said  kilUng,  was  not  fenced 
as  by  said  statute  advised."     These  averments  were  not  suffi- 
cient, under  the  act  of  1885.     According  to  the  terms  of  that 
act,  before  plaintiff  could  claim  that  the  defendant  company 
owed  him  any  duty  in  respect  to  fencing  its  railway,  it  was 
necessary  for  him  to  allege  that  he  was  the  owner  or  holder 
of  land  adjacent  to  such  railway ;  that  he  had  requested  de- 
fendant to  fence  its  railroad,  put  in  cattle-guards  and  gate- 
ways ;  and  that  his  horse  was  killed  by  reason  of  defendant's 
neglect  to  comply  with  such  request.   The  complaint  does  not 
contain  such  allegations.     Moreover,  according  to  the  strict 
terms  of  the  proviso^  the  company  could  not,  even  by  fencing, 
putting  in  cattle-guards  and  gateways,  exempt  itself  from  the 
unconditional  liability  otherwise  imposed  by  the  statute,  ex- 
cept as  against  the  party  requesting  the  gateway  to  be  made. 
From  the  foregoing  it  follows  that,  in  order  to  warrant  a  re- 
covery for  plaintiff  under  the  first  count  of  his  complaint,  as 
the  statute  existed  when  the  first  alleged  cause  of  action  arose, 
it  must  be  held,  unconditionally,  that  if  any  railroad  company 
operating  its  road  in  this  state  should  damage  or  kill  a  domes- 
tic animal  by  running  its  engines  or  cars  over  or  against  such 
animal,  the  railroad  company  would  be  liable  therefore,  irre- 
spective of  any  act  of  negligence  on  the  part  of  such  company. 
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If  suoli  statute  were  valid,  then,  according  to  its  literal  terms, 
plaintift's  right  to  recover  must  be  upheld. 

6.  Counsel  for  plaiutiff  Telj  upon  the  case  of  Bailway  Go. 
V.  De  Busk,  12  Colo.  294,  as  sustaining  the  stock-killing  statute 
as  it  existed  under  the  act  of  1885.  In  that  case  a  statute 
declaring  that  every  railroad  company  shall  be  liable  for  all 
damages  hj  fire  that  is  set  out  or  caused  by  operating  its 
road,  in  this  state,  was  upheld  as  constitutional,  the  court 
holding  that  "  such  statutes  are  not  penal,  but  purely  remedial 
in  their  nature,'*  and  that  the  liability  thus  declared  ''  was  but 
the  re-enactment,  pro  tarUo,  of  the  ancient  common  law,  for 
the  better  protection  of  property  exposed  to  such  unusual 
dangers."  The  conclusion  in  the  De  Busk  Case  was  sus- 
tained by  numerous  decisions  by  courts  of  last  resort  in  other 
states  having  fire  statutes  similar  to  our  own.  As  early  as 
1847  Chief  Justice  Shaw  declared  that  the  design  as  well  as 
the  legal  effect  of  such  a  statute  was  to  afford  indemnity  to 
those  suffering  damage  from  fire  caused  by  the  use  of  a 
dangerous  apparatus.  This  same  view  was  again  expressed  in 
1863  by  Chiei  Justice  Bigelow,  as  follows :  "  It  is  not  a  penal 
statute,  but  purely  remedial  in  its  nature ;  and  it  is  to  be 
interpreted  fairly  and  liberally,  so  as  to  secure  to  parties 
injured  an  indemnity  from  those  who  reap  the  advantages  and 
profits  arising  from  the  use  of  a  dangerous  mode  of  locomo- 
tion, by  means  of  which  buildings  and  other  property  are 
destroyed."  Hart  v.  Railroad  Co.,  13  Mete.  (Mass.)  99; 
Lyman  v.  Railroad  Co.,  4  Cush.  288 ;  Pratt  v.  RaUroad  Co., 
42  Me.  579 ;  Smith  v.  Railroad  Co.,  63  N.  H.  25 ;  Ross  v.  Rail- 
road Co.,  6  Allen,  90;  Rodemacher  v.  Railway  Co.,  41  Iowa, 
297.  It  is  true  that  in  the  De  Busk  Case  various  decisions 
relating  to  stock-killing  statutes  were  referred  to  and  com- 
mented upon  by  way  of  analogy  or  illustration.  Such  refer- 
ences and  comments  are  not  to  be  taken  as  sustaining  the 
validity  of  the  stock-killing  statute.  The  question  of  the  valid- 
ity of  such  statute  was  not  then  before  the  court.  As  was  said 
in  Johnson  v.  Bailey,  17  Colo.  69  :  "  It  is  not  every  remark  in 
a  judiqial  opinion  that  amounts  to  a  judicial  decision."  In 
Cohens  v.  Virginia,  6  Wheat.  264,  Chief  Justice  Marshall  said : 
"  It  is  a  maxim  not  to  be  disregarded  that  general  expressions 
in  every  opinion  are  to  be  taken  in  connection  with  the  case 
in  which  those  expressions  are  used.  If  they  go  beyond  the 
case  they  may  be  respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit  when  the  very  point  is  pre- 
sented for  decision.  The  reason  of  this  maxim  is  obvious. 
The  question  actually  before  the  court  is  investigated  with 
care,  and  considered  in  its  full  extent  Other  principles, 
which  may  serve  to  illustrate  it,  are  considered  in  their  rela- 
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tion  to  the  case  decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investigated." 

The  decision  in  Bailwaj  Oo.  v.  Henderson,  10  Colo.  1,  31 
Am.  &  Eng.  B.  Cas.  559,  cannot  be  considered  as  upholding 
the  constitutionality  of  the  stock-killing  statute.  True,  it  was 
remarked  in  the  opinion  in  that  case  that  the  statute  was  a 
-cumulative  remedy ;  but  the  real  question  decided  was  that 
the  statute  did  not  repeal  or  suspend  the  common-law  action 
for  damages  occasioned  by  negligence,  and  the  judgment  of 
the  lower  court  was  affirmed  upon  the  ground  that  the  evi- 
dence fairly  tended  to  establish  negligence.  The  first  point 
of  the  syllabus  in  the  Henderson  Case  was,  therefore,  unwar- 
ranted by  the  decision.  In  Bailroad  Co.  v.  Lujan,  6  Colo.  338, 
the  decision  turned  upon  a  question  of  pleading.  It  does  not 
appear  that  the  constitutionality  of  the  stock-killing  statute 
was  challenged,  either  in  the  Luian  Case  or  the  Henderson 
Case.  The  maxim  **  stare  deems,  therefore,  cannot  be  fairly 
invoked  as  sustaining  the  constitutionality  of  such  statute. 

The  statute  making  every  railroad  company  unconditionally 
liable  in  case  it  shall  kill  or  damage  a  domestic  animal  by 
running  its  trains  over  or  against  such  animal  stands  on  a 
footing  quite  different  from  the  fire  statute.  Fire  is  a  dan- 
gerous element,  and  according  to  the  ancient  common-law 
rule  was,  as  stated  in  the  De  Busk  Case,  that  "  a  person  who 
makes  a  fire  must  see  that  it  does  no  harm,  and  must  answer 
for  the  damage,  if  it  does  any.  '*  In  the  case  of  domestic  ani- 
mals, the  general  rule  at  common  law  was  that,  if  such  animals 
trespassed  upon  the  lands  of  others,  the  owner  was  liable  in 
damages,  unless  he  could  show  that  the  lands  should  have 
been  fenced.     Besides,  the  rule  at  common  law  was  that  a 

{)arty  running  coaches  or  other  vehicles  could  be  held  liable 
or  damages  caused  by  such  vehicles  on  the  ground  of  negli- 
gence or  wilful  misconduct,  but  not  when  the  damage  was  the 
result  of  pure  accident.  Since  by  the  progress  of  invention 
vehicles  propelled  by  steam  and  electncity  have  come  into 
use  as  a  means  of  transporting  ^  persons  and  property,  the 
common-law  rule  of  liability  on  the  ground  of  negligence  has 
been  applied  to  the  operation  of  such  vehicles,  though  a  higher 
degree  of  diligence  has  been  required  on  account  of  the 
greater  liability  to  injury  arising  from  the  use  of  a  more  dan- 
gerous motive  power.  But  we  are  not  aware  that  it  has  ever 
been  held  as  a  common-law  rule  that  steam  or  electric  railway 
companies,  lawfully  operating  their  trains,  are  liable  for  dam- 
ages thereby  occasioned  in  the  absence  of  negligence. 

By  virtue  of  statutes,  however,  railway  companies^  have  fre- 
quently been  required  to  provide  additional  saieguardti  against 
accidents  and  injuries  to  persons  and  property  from  the  op- 
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eration  of  their  trains.  These  requirements  have  been  upheld 
as  valid  police  regulations,  and  omissions  to  comply  there- 
with have  been  held  to  constitute  sufficient  ground  of  liabil- 
ity. For  example :  It  has  been  held  that  a  statute  requiring 
a  railroad  company  to  fence  its  line  of  railway  is  a  valid  po- 
lice regulation,  and  in  states  where  such  statutes  have  been 
adopted  railway  companies  have  been  h^ld  liable  for  injuries 
done  to  domestic  animals  where  the  injury  is  shown  to  have 
been  occasioned  by  the  neglect  of  the  company  to  fence  its 
railway.  The  element  of  neglect  is  the  basis  of  liability  in 
such  cases.  Perhaps  the  same  rule  may  apply  where  the  stat- 
ute gives  railway  companies  the  option  of  fencing  their  roads 
on  pain  of  being  held  liable  for  injuries  caused  to  animals 
through  neglect  to  avail  themselves  of  the  opportunity  of 
fencing.  Hayes  v,  Bailroad  Co.,  Ill  U.  S.  228,  15  Am.  & 
Eng.  R  Cas.  394;  Railway  Co.  v.  Humes,  115  U.  S.  512,  22 
Am.  &  Eng.  R.  Cas.  657 ;  Railroad  Co.  v.  Peoples,  92  111.  97 ; 
Wilder  v.  Railroad  Co.,  65  Me.  332 ;  Barnett  v.  Railroad  Co., 
68  Mo.  56 ;  Thorpe  v.  Railroad  Co.,  27  Vt.  140 ;  Dacres  v. 
Navigation  Co.,  1  Wash.  St.  525. 

7.  It  is  earnestly  contended  that  the  stock-killing  statute  as 
it  existed  under  the  act  of  1885  was  unconstitutional.  The 
power  of  the  courts  to  declare  legislative  acts  unconstitutional 
should  be  exercised  with  that  delicacy  and  consideration 
which  are  always  due  to  a  co-ordinate  department  of  the  gov- 
ernment. So  long  as  a  legislative  act  is  within  the  sphere  of 
legislative  power — that  is,  so  long  as  it  is  not  an  encroach- 
ment upon  the  province  of  some  other  department  of  the  gov- 
ernment— ^it  will  be  upheld,  unless  clearly  in  conflict  with 
some  provision  of  the  constitution  of  the  state  or  nation,  or 
in  violation  of  some  private  right  thereby  secured.  The  con- 
flict  between  the  legislative  act  and  some  specific  provision  of 
the  fundamental  law  must,  in  general,  be  clearly  apparent,  or 
the  act  will  not  be  deemed  unconstitutional.  That  a  statute 
may,  in  the  opinion  of  the  court,  be  against  the  spirit  of  the 
constitution,  or  against  the  policy  of  the  government,  is  not 
sufficient  to  warrant  the  court  in  aeclaring  it  unconstitutional. 
The  courts  cannot  arrest  unwise  or  oppressive  acts  of  legis- 
lation so  long  as  such  acts  are  within  constitutional  bounds* 
Cooley,  Const.  Lim.  (6th  ed.)  c.  7. 

8.  Stock-killing  statutes  similar  to  our  own  have  been  con- 
sidered and  held  unconstitutional  in  several  states.  The  court 
of  appeals  of  this  state  has  also  expressed  a  like  opinion. 
These  decisions  have  been  placed  upon  various  grounds.  The 
statute  in  question  was  obviously  intended  to  be  remedial  as 
well  as  penal.  Suth.  St  Const.  §§  208,  359.  The  statute  can- 
not be  sustained  upon  the  ground  that  it  is  penal.     It  lacks 
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an  essential  element  of  a  penal  statute,  in  that  it  permits 
the  penalty  to  be  visited  upon  a  party  not  guilty  of  doing 
anything  prohibited,  or  of  violating  any  duty  imposed  by  law. 
Potter,  Dwar.  St.  74.  The  statute  cannot  be  classed  as  merely 
remedial,  nor  as  a  statute  of  indemnity,  in  that  it  fixes  the 
amount  to  be  paid  for  certain  kinds  of  animals  by  an  arbi- 
trary schedule  of  prices  without  allowing  proof  of  their  actual 
value.  As  to  other  kinds  of  animals,  also,  it  provides  for  fix- 
ing their  value  by  appraisers,  without  allowing  proof  of  their 
real  value,  and  in  a  certain  contingency  the  value  may  be  fixed 
by  a  proceeding  wholly  ex  parte.  It  is  no  answer  to  these 
objections  that  the  schedule  of  prices  may  be  reasonable,  or 
that  railroad  companies  may  join  in  the  appraisement  pro- 
ceedings. A  statute  cannot  be  considered  merely  remedial  or 
compensatory  which  compels  a  party  to  paj  for  property  de- 
stroyed without  allowing  him  to  produce  evidence  of  its  value. 
It  is  true  the  statute  says  that  "  no  railroad  company  shall  at 
any  time  be  required  to  pay  more  than  the  market  value  of 
any  animal  killed  or  damaged;"  but  nowhere  in  the  statute 
is  there  any  provision  for  an  ascertainment  of  such  value  by 
evidence  or  by  the  usual  mode  of  hearing  and  trial,  or  by  any 
mode  of  actual  triaL  The  statute  not  only  makes  a  railroad 
company  unconditionally  liable  for  any  domestic  animal  it 
may  kill  or  damage,  but  it  deprives  the  company  of  the  mode 
of  trial  afforded  to  other  litigants  in  like  cases.  By  the  terms 
of  the  statute,  when  the  value  of  an  animal  is  fixed  by  the 
schedule,  neither  party  can  vary  the  same ;  in  the  appraise- 
ment of  other  animals  neither  party  can  be  heard  by  witnesses 
or  counsel.  This  would  seem  to  bear  equally  against  both 
parties,  but  it  does  not.  The  remedv  of  the  statute  being 
cumulative,  the  owner  of  animals  killed  or  damaged  may 
resort  to  the  statute,  or  he  may  rely  upon  his  common-law 
action,  as  was  held  in  the  Henderson  Case.  Suth.  St.  Const. 
§  399.  But  when  the  owner  resorts  to  the  statute,  there  is  no 
alternative  for  the  railroad  company  ,  if  the  statute  be  up- 
held. In  these  respects  the  statute  denies  to  railroad  com- 
panies *Hhe  equal  protection  of  the  laws."  It  provides  that 
they  may  be  subjected  to  liability  and  to  a  judgment  without 
opportunity  for  hearing  or  trial  according  to  "  the  law  of  the 
land,"  and  thus  they  may  be  deprived  of  their  property 
'^wiUiout  due  process  of  law."  Such  a  statute  cannot  be  up- 
held as  constitutional.  In  this  connection  the  language  of 
Mr.  Webster  is  most  appropriate :  "  By  the  law  of  the  land 
is  most  clearly  intended  the  general  law ;  a  law  which  hears 
before  it  condemns,  which  proceeds  upon  inquiry,  and  ren- 
ders judgment  only  after  trial."  Const.  IJ.  8.  art.  14 ;  Const. 
Oolo.  art.  2,  §  25 ;   Cooley,  Const.  lim.  (6th  ed.)  431 ;   East 
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Eangston  v.  Towie,  48  N.  H.  65 ;  Coanty  of  San  M&teo  v. 
Southern  Pac.  B.  Co.,  8  Am.  &  Eng.  B.  uas.  1 ;  Bailway  Co. 
V.  Outcalt  (Colo.  App.),  31  Pac.  Eep.  177;  Graves  v.  Bail- 
road  Co.,  5  Mont.  566,  19  Am.  &  Eng.  B.  Cas.  436;  Dacres  v. 
Nayigation  Co.,  1  Wash.  St.  525. 

9.  We  do  not  decide  that  the  le^slatnre  has  not  the  power 
to  enact  a  valid  statute  making  railroad  companies  liable  for 

domestic  animals  killed  or  damaged  by  the  opera- 
uur©  10***'*^  tion  of  their  trains,  irrespective  of  the  question  of 
istT  iraiivwidiu  negligence.    What  we  decide  is  that,  as  the  statute 

did  not  require  the  fencing  of  railways,  either  im- 
peratively or  optionally,  under  such  circumstances  as  are  dis- 
closed in  this  record,  there  was  no  basis  for  a  penalty,  and 
that  the  mode  prescribed  by  the  statute  for  enforcing  liabil- 
ity as  a  matter  of  indemnity  is  in  violation  of  constitutional 
rights. 

10.  By  the  second  count  of  the  complaint  plaintiff  seeks  to 
recover  twice  the  full  value  of  the  animal  killed.  This  recov- 
ery is  claimed  on  account  of  the  alleged  failure  of  the  defend- 
ant company  to  keep  the  book  and  to  file  'notice  therein  of  the 
killing  of  said  animal,  as  recjuired  by  amended  section  15  of 
the  statute.  If  we  were  at  liberty  to  ignore  amended  section 
14,  the  question  of  the  sufficiency  of  the  second  count  might 
be  somewhat  difficult  of  determination.  But  we  are  of  the 
opinion  that  section  15  must  stand  or  fall  with  the  other  sec- 
tions of  the  statute  considered  in  this  opinion.  It  evidently 
was  not  designed  that  there  should  be  a  trial,  as  in  other  civil 
actions,  to  ascertain  the  actual  value  of  the  animal  killed  un- 
der section  15,  while  the  schedule  price  or  statutory  mode  of 
appraisement  as  provided  by  section  14  should  be  resorted  to 
for  other  purposes ;  nor  was  it,  in  our  opinion,  the  design  of 
section  16  to  give  the  owner  of  an  animal  killed  twice  the  full 
value  thereof  in  addition  to  the  schedule  price  or  appraised 
value,  or  double  that  sum,  as  provided  by  section  14  The 
sections  of  the  statute  considered  in  this  opinion  must  be 
construed  together  as  dependent,  and  not  as  independent  pro- 
visions. 

Our  conclusion  is  that,  while  the  reason  given  for  the  dis- 
missal of  the  action  by  the  district  court  was  not  warranted, 
nevertheless,  under  the  law  as  it  then  existed,  no  valid  judg- 
ment could  have  been  rendered  upon  the  pleadings,  and 
therefore  the  judgment  of  dismissal  must  be  affirmed. 

Property  in  Animals  Kiiied  — Wlien  Sufficient  to  Justify  Recovery. —  In 
fit.  Louis,  I.  M.  &  8.  R.  Co.  v,  Taylor  (Ark.,  Jan.  7,  1893.),  20  8.  W.  Rep. 
1083,  it  was  held,  in  an  action  against  a  railroad  company  for  the  value  of 
a  mule  killed  by  the  defendant's  engine,  that  the  plaintifE  had  a  special 
property  in  the  animal  killed  wLich  empowered  him  to  recover  its  full 
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value,  where  he  testified  that  he  had  possession  of  the  mule,  but  had  not 
paid  for  it,  and  that  he  did  pay  for  it  after  it  was  killed. 
Id  Central  Railroad  &  Banking  Co.  v.  Bryant  (Ala.,  June  17,  1892.),  15 

8.  £.  Rep.  537,  it  was  held  that  a  husband  could  not  recover  anything  for 
the  killing  of  an  animal  worth  $160,  belonging  to  his  wife,  although  it 
may  have  been  procured  by  an  exchange  of  a  similar  animal  belonging  to 
her,  with  the  addition  of  $25  paid  by  him  in  cash  out  of  his  own  means. 

In  Kansas  City,  M.  &  B.  R.  Co.  v,  Cantrell  (Miss.,  Jan.  16,  1893,),  12  So. 
Rep.  344,  it  was  held  that  an  action  against  a  railroad  company  for  the 
killing  of  stock  cannot  be  brought  by  one  person  for  the  use  of  another. 
The  court  said  :  *'It  is  settled  that  actions  of  this  character  are  in  their 
nature  ex  deUeto,  Railroad  Co.  «.  Fort,  44  Miss.  423 ;  Railroad  Co.  e. 
Andrews,  61  Miss.  474.  In  actions  of  tort  there  cannot  be  a  usee;  and,  if 
one  is  named,  his  rights  must  be  disregarded,  and  the  plaintiff  will  fail  of 
recovery  unless  the  right  of  the  nominal  plaintiff  be  proved.  This  rule  has 
been  applied  by  this  court  in  various  classes  of  actions, — in  trespass.  Brown 

9.  Thomas,  26  Miss.  385;  Lacoste  v.  Pipkin,  13  Smedes  &  M.  590;  in  deti- 
inie,  Hundley  «.  Buckner,  6  Smedes  &  M.  75 ;  and  in  repleTin^  Pearoe  «• 
Twichell,  41  Miss.  344;  Meyer  «.  Mosler,  64  Miss.  610." 
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V, 

Ckideb. 

(91  TennesBee,  489.) 


Constitutionality  of  Statute— Number  of  Subjects  Embraced.— When  the 
object  of  an  act  is  to  subject  railroad  companies  operating  unfenced  tracks 
to  absolute  liability  for  all  damages  resulting  from  their  unfenced  condi- 
tion, there  can  be  no  constitutional  objection  to  embodying  in  the  same  act 
the  means  by  which  this  liability  may  be  ascertained  and  enforced,  and  if 
the  means  are  in  themselves  valid  their  inclusion  in  the  act  would  not 
subject  it  to  the  inhibition  of  the  constitution  concerning  bills  containing 
more  than  one  subject. 

Failure  to  Fence  Railroads— Conclusive  EYidence--Statute  Construed. — 
The  said  statute  is  not  unconstitutional,  as  being  class  legislation,  on  ac- 
count of  applying  only  to  unfenced  railroads,  since  the  end  sought  by  this 
act  is  the  prevention  of  accidents  on  railroads  by  compelling  the  inclosure 
of  the  track  in  such  manner  as  to  prevent  live-stock  from  going  on  the 
roads,  the  duty  being  imposed  not  so  much  in  the  interest  of  the  owners  of 
the  animals  as  in  the  interest  of  the  general  public,  under  the  police  power 
of  the  state. 

Value  of  Stock  Fixed  by  Appraisers — Prima-facie  Evidence* — Where  the 
failure  to  fence  a  railroad  is  made  conclusive  evidence  of  negligence  when- 
ever live-stock  is  killed  upon  such  unfenced  road,  the  statute  is  not  uncon- 
stitutional by  reason  of  making  the  valuation  fixed  by  a  board  of  appraisers 
prima-faeie  evidence  of  the  value  of  the  stock  killed,  since  the  report  of  tbe- 
appraisers  might  be  contradicted  and  set  aside. 

Punitive  Damages—Imposition  of  Attorney's  Fees  upon  Railroad  Com- 
pany.  A  provision  of  the  said  act  makinp;  a  railroad  company  liable  for 

an  increase  of  damages  to  the  extent  of  all  reasonable  attorney's  fees,  ia 
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the  event  that  it  fihali  UDsuccessfully  litigate  its  liability  for  such  prima- 
facie  value  established  by  the  said  appraisers,  is  not  unconstitatioDal  as 
imposiDg  a  burden  upon  one  class  of  litigants  in  favor  of  another,  sinoe 
this  legislation  is  intended  to  compel  railroad  companies  to  fence  their 
tracks  and  is  within  the  police  power  of  the  state. 

"Court"  Construed  to  Mean  Judge  and  Jury. — ^Where  the  statute  de- 
clares that  the  said  reasonable  attorney's  fees  *^  shall  be  fixed  by  the  court 
trying  the  case,"  the  word  ''court  *'  must  be  construed  to  mean  judge  and 
jury. 

Repeals  and  Amendments  by  Implication — Recital  in  Caption. — The  said 
staiuie  is  not  invalid  because  it  amends  in  part  another  statute  without 
reciting  or  otherwise  mentioning  the  amended  law,  since  the  provision  of 
the  constitution  requiring  such  recital  does  not  apply  to  repeals  or  amend- 
ments resulting  from  necessary  implication. 

Error  from  circuit  court,  Weakley,  Tipton,  and  Lauderdale 
counties. 

Jos.  E.  JoneSj  for  plaintiff  in  error  Illinois  Cent.  B.  Co. 

Chaa.  M,  Eiving,  for  defendant  in  error  R.  A.  Crider. 

Sanford  &  Townd  and  John  G.  MiUer^  for  plaintiff  in  error 
Newport  News  &  M.  V.  R.  Co. 

Baptist  &  Boats,  for  defendant  in  error  N.  W.  Barbour. 

Tho8.  Steele  and  Holmes  Cummings^  for  plaintiff  in  error 
Newport  News  &  M.  V.  B.  Co. 

John  P.  Oause,  for  defendant  in  error  G.  B.  Turner. 

W.  E.  Lyon^  for  defendant  in  error  W.  M.  Claybrook. 

LuRTON,  J. — ^These  four  cases  have  been  beard  together. 
They  present  but  one  question — ^the  constitutionality  of  the 
act  of  1891,  c.  101,  making  unfenced  railroads  liable  for  all 
damages  to  owners  of  live-stock  killed  or  injured  by  moTing 
trains  of  cars  or  engines. 

The  first  objection  which  has  been  urged  is  that  the  act 
embraces  more  than  one  subject  The  title  is  as  follows: 
"  An  act  to  require  the  section-master  of  railroads  to  give  no- 
tice of  the  killing  or  injury  of  live-stock  by  the 
tAi^vTtMi-  ^^^^fl'iiis  or  locomotives  of  railroads  in  Tennessee  ;  to 
Number  of  provide  for  the  appointment  of  appraisers  to  ascer- 
Mobjeetf  tain  and  fix  the  value  of  such  stock,  or  the  amount 

embneed.  ^{  injury  thereto ;  and  to  provide  for  the  collection 
of  such  appraisements ;  to  make  railroad  companies  liable  for 
all  damages  by  reason  of  the  kiUing  or  injuring  of  live-stock  upon 
or  near  their  ur^enoed  tracks  by  their  moving  trains^  cars,  or 
engines.**  The  subject  of  this  act  is  the  liability  of  unfenced 
railroads  for  all  damages  resulting  to  live-stocK  killed  or  in- 
jured by  moving  engines  or  cars.  This  subject  is  clearly  in- 
dicated by  the  last  clause  in  the  title,  which  we  have  indicated 
by  italics.  The  preceding  clauses  of  the  title  were  unneces- 
sary.     They  are  but  statements  as  to  the  subdivisions  of  the 
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act,  and  point  out  the  measure  of  the  damages  and  the  man- 
ner in  which  these  damages  are  to  be  ascertained  and  enforced. 
When  the  object  of  an  act  is  to  subject  railroad  companies 
operating  unfenced  tracks  to  absolute  liability  for  all  damages 
resulting  from  their  unfenced  condition,  we  can  see  no  reason- 
able objection  to  embodying  in  the  same  act  the  means  by 
which  this  liability  may  be  ascertained  and  enforced,  as  well 
as  provision  for  the  increase  of  such  damages  under  condi- 
tions named  in  the  act  If  the  means  are  in  themselves  valid, 
their  inclusion  in  the  act  will  not  subject  it  to  the  inhibitions 
of  the  constitution  concerning  bills  containing  more  than  one 
subject.  So,  if  these  subdivisions  relating  to  details  be  ger- 
mane and  relating  to  the  subject  of  the  act,  their  inclusion  in 
the  title,  while  unnecessary,  will  not  operate  to  make  it  an  act 
having  more  than  one  subject  The  well-settled  rule  is  that 
this  provision  of  the  constitution  should  be  construed  lib- 
erally, otherwise  it  would  operate  to  embarrass  legislation 
without  advancing  the  beneficinl  purpose  intended,  which  was 
to  prevent  combinations  of  iucou^ruous  subjects  in  one  bill, 
with  the  object  of  drawing  to  the  support  of  the  whole  bill 
members  who  might  wish  to  support  but  a  part.  Only  the 
general  object  of  an  act  need  be  stated  in  the  title,  but  under 
such  title  all  the  details  by  which  that  object  is  to  be  attained 
may  be  included.  Luehrman  v.  Taxing  Dist,  2  Lea,  445 ;  ^ 
parf€  Griffin,  88  Tenn.  547. 

2.  It  id  next  objected  that  the  act  is  void,  as  being  class  leg- 
islation, and  obnoxious  to  article  11,  §  8,  of  the  constitution, 
which  prohibits  the  passage  of  any  law  for  the  benefit  of  in- 
dividuals inconsistent  witn  the  general  laws  of  the 
land  ;  and  as  prohibited  by  section  8  of  article  1,  Faiinn  to 
as  not  being  due  "  process  of  law,*'  or  "  the  law  of  '•■**  rmiiro»d 
the  land."     Under  this  head  it  is  urged  (1)  that  it  ^^^^H'lf'' 
is  applicable  only  to  a  limited  class  of  persons —  Begiigenee. 
unfenced  railroads ;  (2)  that  it  operates  in  favor  of 
owners  of  live-stock  only ;  (3)  that  it  provides  for  an  ex  parte 
appraisement  of  values  by  a  tribunal  unknown  to  the  law, 
which  is  to  sit  in  secret,  and  judge  without  a  hearing ;  (4)  that 
it  makes  the  offending  corporation  liable  for  the  fee  of  adver- 
sary counsel  if  it  shall  unsuccessfully  contest  its  liability  for 
the  appraised  value.     Many  of  these  objections  are  predicated 
upon  the  assumption  that  the  statute  is  a  mere  piece  of  ma- 
chinery for  the  more  speedy  collection  of  live-stock  claims 
against  railroads.    If  this  view  of  the  act  be  the  true  one,  then 
it  does  present  many  very  serious  questions  of  constitutional 
law.    In  our  judgment,  the  act  has  a  wider  purpose,  and  rests 
upon  much  higher  and  broader  consideration.  The  end  sought 
by  this  legislation  is  the  prevention  of  accidents  on  railroads, 
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by  compelling  the  inclosure  of  the  track  in  such  manner  as- 
will  prevent  live-stock  from  going  on  the  roads.  Failure  ta 
fence  is  made  conclusive  evidence  of  negligence  whenever  live- 
stock is  killed  or  injured  upon  such  an  unfenced  road  by  mov- 
ing engines  or  cars.  The  liability  of  the  company  for  actual 
damages  is  made  the  consequence  of  the  failure  to  fence ;  and^ 
if  the  offending  company  refuses  to  pay  the  primor/acie  value 
of  such  stock  as  ascertained  in  the  mode  prescribed  by  thv^ 
Mct,  then  it  is  made  liable  for  an  increase  m  the  damages  to> 
the  extent  of  reasonable  attorney's  fee  in  the  event  it  shall 
unsuccessfully  litigate  its  liability  for  such  prima-fcune  value. 
The  duty  of  fencing,  and  the  resulting  liability  for  failure  to 
perform  such  duty,  is  imposed  not  so  much  in  the  interest  of 
the  owner  of  animals  which  may  go  upon  an  unfenced  road,, 
as  in  the  interest  of  the  general  public,  Tvho  are  concerned 
that  accident  shall  be  avoided,  and  public  travel  be  made  as. 
safe  as  the  exigencies  of  that  manner  of  transportation  will 
permit.  The  authority  for  requiring  railroads  to  fence  in  their 
tracks  is  found  in  the  general  police  power  of  the  state.  The 
duty  may  be  imposed  by  an  affirmative  statute,  and  enforced 
by  tines,  forfeitures,  and  penalties ;  or  it  may  be  indirectly- 
imposed,  as  in  the  act  under  consideration,  by  subjecting  un- 
fenced roads  to  liabilities  and  penalties  from  which  roads 
recognizing  the  duty  are  exonerated.  The  enormous  power 
and  great  momentum  of  railway  engines  render  such  protec- 
tion a  reasonable  requirement  against  the  unnecessary  de- 
struction of  private  property  and  accidents  to  persons  travel- 
ling \jy  such  conveyance. 

**  This  police  power  of  the  state,"  says  an  eminent  judge^ 
**  extends  to  the  protection  of  the  lives,  limbs,  health,  comfort,, 
and  quiet  of  all  persons,  and  the  protection  of  all  property 
within  the  state,  according  to  the  maxim,  sic  utere  tuo  ut  altenum 
non  Icedas,  which,  being  of  universal  application,  it  must,  of 
course,  be  within  the  range  of  the  legislative  action  to  define 
the  mode  and  manner  in  which  every  one  mav  so  use  his  own 
as  not  to  injure  others."     By  this  general  police  power  of  the 
state  "  persons  and  property  are  subjected  to  all  Kinds  of  re- 
straints and  burdens  in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state,  of  the  perfect  right  in  the 
legislature  to  do  which  no  question  ever  was,  or,  upon  ac- 
knowledged general  principles,  ever  can  be  made,  so  far  aa 
natural  persons  are  concerned."      Bedeield,  O.J.,  in  Thorpe 
V.  Railroad  Co.,  27  Vt.  140.     The  constitutionality  of  such 
statutes  has  often  been  questioned,  but  they  have  been,  it  is 
believed,  unfairly  sustained  as  a  valid  exercise  of  the  police 
power.     Gorman  v.  Railway  Co.,  26  Mo.  441 ;  Wilder  v.  Rail- 
road Co.,  65  Me.  333 ;  Thorpe  v.  Railroad  Co.,  27  Vt.  140 ; 
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Bailroad  Go.  v.  Humes,  115  U.  S.  522,  22  Am.  &  Eng.  B.  Oas. 
557 ;  Blair  v.  Bailroad  Co.,  20  Wis.  267 ;  Bailroad  Co.  v. 
Damser,  109  111.  402,  19  Am.  &  Eng.  B.  Cas.  645 ;  Bailroad 
Co.  17.  Biblet,  66  Pa.  St.  164 ;  Spealman  v,  Bailroad  Co.,  71  Mo. 
434,  2  Am.  &  Eng.  B.  Cas.  636 ;  Small  v.  Bailroad  Co.,  50  Iowa, 
338,  and  many  other  cases,  7  Amer.  &  Eng.  Encj.  Law,  p. 
910,  and  cases  cited. 

The  objection  that  the  act  creates  a  new  judicial  tribunal 
for  the  appraisement  of  values  of  stock  killed  upon  an  uu- 
fenced  road  is  not  well  founded.  -  If  the  valuation  fixed  by  the 
board  of  appraisers  was  made  conclusive  evidence 
against  the  company,  the  act  would  be  subject  to  ji*JJVj  »p-^ 
severe  criticism.  But  by  the  express  terms  of  the  i^raiaert- 
statute  this  appraisement  is  duly  made  **  prima-  ^rimwr^u 
facie  evidence  of  the  value  of  said  stock,  or  damage  •'***■*•• 
as  to  that  crippled."  If  the  company  admits  its  liability,  and 
pays  this  value,  that  is  the  end  of  the  matter.  If  it  choose  to 
contest  either  the  valuation  or  its  liability,  it  may  do  so,  and 
every  opportunity  is  afforded  it  to  present  its  defence.  In  such 
contests  this  appraisement  is  only  prima-fade  evidence  of  the 
single  fact  of  value.  It  is  not  made  evidence  as  to  the  owner- 
ship  of  the  stock,  nor  that  the  stock  was  killed  by  the  moving 
engine  or  cars  of  the  defendant,  nor  that  the  track  of  the  de- 
fendant road  was  unfenced.  As  prima-facie  evidence  of  value 
it  will  stand  in  lieu  of  proof  until  some  evidence  contradicting 
it  is  submitted.  When  this  is  done,  the  question  of  value, 
hke  all  other  questions  of  fact  necessary  to  make  out  the  plain- 
tiff^s  case,  must  be  determined  upon  the  preponderance  of 
proof.  The  fact  that  three  sworn  and  disinterested  appraisers, 
after  examination  of  the  animals,  have  agreed  upon  and  certi- 
fied to  a  certain  valuation,  is  made  by  the  statute  prima-facie 
evidence  of  the  value.  There  can  be  no  serious  doubt  as  to 
the  power  of  the  legislature  to  make  such  an  appraisement, 
although,  without  notice,  prima-facie  evidence  of  the  truth  of 
the  appraisement.  Concerning  the  power  of  the  legislature, 
an  eminent  authority  says :  "  As  to  what  shall  be  evidence, 
and  which  party  shall  assume  the  burden  of  proof  in  civil 
cases,  its  authority  is  practically  unrestricted,  so  long  as  its 
regulations  are  impartial  and  uniform ;  but  it  has  no  poAver 
to  establish  rules,  which,  under  pretence  of  regulating  the 
presentation  of  evidence,  ^o  so  far  as  altogether  to  preclude 
a  party  from  exhibiting  his  rights."  Cooley,  Const.  Lim.,  side- 
page  368. 

With  the  limitations  stated,  such  statutes  as  the  one  in 

question  have  been  uniformly  upheld.     Code,  §  1301,  which 

provides  that  the  burden  of  proof  shall  be  upon  the  railroad 

company  when  sued  for  kilhng  stock  to  show  that  the  acci^ 

56  A.  &  E.  R.  Cas.— 11 
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dent  was  xinavoidabley  is  a  striking  instance  of  an  act  shifting 
the  burden  of  proof  to  the  extent  of  requiring  the  defendant 
to  prove  a  negative.  So  by  another  statute  the  ex-parte  cer- 
tificate of  a  notary  public  that  he  had  made  demand  and  given 
notice  of  the  dishonor  of  negotiable  paper  is  made  prima-fade 
evidence  of  the  fact  of  such  notice.  So  statutes  which  make 
tax  deeds  prima-facie  evidence  that  all  the  proceedings  have 
been  regular  have  been  upheld,  although  such  deed  would 
not  otherwise  have  any  such  force  or  effect,  and  the  party 
claiming  under  one  would,  at  common  law,  have  to  establish 
the  regularity  of  the  successive  steps  leading  to  the  deed. 
Statutes  making  defective  records  evidence  of  valid  convey- 
ances are  of  similar  nature. 

8.  Does  the  imposition  of  an  attorney's  fee,  in  case  the  rail- 
road company  unsuccessfully  litigates,  violate  any  constitu- 
tional right  ?  In  our  view,  plaintiff  can  only  recover  such  fee 
lapotttioB  of  ^^  ^^^^  there  is  a  recovery  of  the  appraised  valua- 
Attorney*!  fee  tiou.  If  he  fails  to  sustaiu  the  appraisement,  the 
upon  railroad  defence  has  been  in  part  made  out,  and  the  defend- 
eoapanr.  j^jj^  jg  jjq^  ^q  \yQ  overrated  with  any  fee.  But  it 
is  said  that  the  effect  of  this  provision  is  to  compel  the  com- 
pany to  pay  the  appraised  value,  or  submit  to  the  imposition 
of  a  penalty,  in  case  it  elects  to  exhibit  its  defence  in  the 
courts  of  the  county,  and  shall  be  unsuccessfuL  It  is  argued 
that  this  is  the  imposition  of  a  burden  upon  one  case  of  liti- 
gants in  favor  of  another,  and  violates  the  constitutional  rule 
which  requires  equality  of  right,  privilege,  and  exemption. 
These  objections  overlook  the  lact  tnat  this  legislation  is  in- 
tended to  compel  railroad  companies  to  fence  in  their  tracks  ; 
and  that  the  liability  imposed  is  a  consequence  of  failure  of 
the  offending  company  to  adopt  so  necessary  a  means  toward 
the  protection  of  the  property  of  others,  and  as  a  precaution 
against  accidents  resulting  from  the  presence  of  animals  on 
the  road,  thus  endangering  the  safety  of  those  controlling,  and 
then  using,  so  dangerous  a  mode  of  conveyance.  If  the  state 
may,  in  the  exercise  of  its  police  power,  compel  all  railroad 
companies  to  fence  in  their  tracks,  it  may  enforce  such  policy 
by  making  the  offending  company  liable  to  all  who  sustain  in- 
jury by  neglecting  such  precaution.  To  this  effect  is  the  weight 
of  decisions  we  have  already  cited.  To  attain  this  end,  it  is 
not  obliged  to  stop  at  mere  compensation,  for  it  may  blend 
public  and  private  interests  by  permitting  a  recovery  in  excess 
of  actual  damages.  This  principle  finds  illustration  in  the 
common  law,  which  permits,  in  cases  where  the  wrong  is  so 
grave  as  to  demand  punishment,  a  recovery  of  a  sum  in  excess 
of  mere  compensation  as  exemplary  or  punitive  damai^es.  In 
many  cases,  where  such  damages  are  admissible,  the  interests 
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of  society  and  of  tlie  person  injured  are  united,  and  this  addi- 
tional damage  inflicted  is  permitted  to  be  taken  by  the  indi- 
vidual injured,  although  it  is  imposed  as  a  punishment  in  the 
interest  of  the  public.  If  at  common  law  the  damages  in- 
flicted upon  a  wrong-doer  may  be  in  excess  of  mere  compensa- 
tion whenever  the  interests  of  society  are  aff'ected  or  are  to  be 
subserved,  it  must  be  obvious  that  the  lawmaking  power  may 
prescribe  the  measure  of  such  additional  damages,  and  deter- 
mine its  disposition.  Upon  this  ground  statutes  imposing 
double  damages  against  unfenced  railroads  have  been  sus- 
tained as  within  the  police  power  of  the  state. 

In  the  case  of  Baifroad  Co.  v.  Humes,  22  Am.  &  En^.  B.  Cas. 
557,  the  constitutionalitv  of  a  statute  of  Missouri  imposing 
double  damages  upon  unfenced  railroads  for  live-stock  killed  or 
injured  was  involved.  The  statute  had  been  sustained  by  the 
court  of  Missouri.  Upon  writs  of  error  to  the  United  States 
Supreme  Court  a  similar  conclusion  was  reached ;  the  pro- 
visions of  the  constitution  of  the  United  States  in  regard  to 
**  due  process  of  law,"  etc.,  being  substantially  identical  with 
that  in  the  constitutions  of  both  Missouri  and  Tennessee. 
"  The  power  of  the  state,"  said  that  court,  "  to  impose  fine 
and  penalties  for  a  violation  of  its  statutory  requirements,  is 
coeyal  with  government ;  and  the  mode  in  which  they  shall 
be  enforced,  whether  at  the  suit  of  a  private  party  or  at  the 
suit  of  the  public,  and  what  disposition  shall  be  made  of  the 
amounts  collected,  are  merely  matters  of  legislative  discretion. 
The  statutes  of  nearly  every  state  in  the  Union  provide  for 
the  increase  of  damages  when  the  injury  complained  of 
results  from  the  neglect  of  duties  imposed  for  the  better 
security  of  life  and  property,  and  make  that  increase  in  many 
cases  double,  in  some  cases  treble,  and  even  quadruple,  the 
actual  damages.  And  experience  favors  this  legislation  as 
the  most  efficient  mode  of  preventing,  with  the  least  incon- 
venience, the  commission  of  injuries.  *  *  *  The  injury  actu- 
ally received  is  often  so  small  that  in  many  cases  no  effort 
would  be  made  by  the  sufferer  to  obtain  redress  if  the  private 
interest  were  not  supported  by  the  imposition  of  punitive 
damages."    Eailway  Co.  v.  Terry,  115  U.  S.  523. 

The  state  has  not  bv  this  act  imposed  double  or  treble 
damages,  as  it  might  have  done,  but  it  has  subjected  the 
offending  company  to  actual  damages  and  to  an  increase  of 
this  damage  to  the  extent  of  the  reasonable  attorneys'  fees 
incurred  by  the  successful  plaintiff  in  the  establishment  of 
his  claim.  This  additional  penalty  is  not  imposed  except 
upon  the  contingency  that  the  company  shall  refuse  settle- 
ment upon  the  basis  of  the  prima-facie  valuation,  and  upon 
the  furtner  condition  that  the  owner  of  the  live-stock  killed 
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or  injured  shall  establish  both  the  liability  of  the  company 
and  that  the  appraised  value  was  not  excessive.  What  the 
state  may  impose  as  a  penalty  without  condition  it  may  im- 
pose subject  to  condition.  The  measure  of  the  damages  for 
failure  to  fence,  as  well  as  the  disposition  of  any  recovery  in 
excess  of  actual  compensation,  was  wholly  within  the  legisla- 
tive discretion.  The  additional  or  increase  of  damages,  in 
case  the  company  unsuccessfully  contests  its  liability  for  the 
full  amount  of  the  appraisement,  is  to  be  measured  by  the 
reasonable  expense  thrown  upon  the  plaintiff  in  what  is 
there  established  to  have  been  an  unnecessary  litigation. 
The  view  here  taken  of  this  act,  its  objects  and  scope,  ex- 
cludes the  assumption  that  the  statute  is  one  merely  imposing 
a  burden  upon  one  class  of  litigants  not  borne  by  all  others. 
The  subject  of  the  legislation  being  within  the  police  power 
of  the  state,  it  is  not  objectionable  that  additional  or  increased 
damages  are  imposed  upon  such  terms  and  subject  to  such 
contingencies  as  the  public  interest  shall  demand.  Our  Code 
furnishes  manv  illustrations  of  the  imposition  of  penalties  and 
forfeitures  under  the  police  power  of  tne  state.  In  some  cases 
such  penalties  are  turned  over  to  the  relator,  though  he  have 
no  special  interest ;  in  others  the  recovery  is  divided  between 
the  state  and  the  party  suing ;  and  in  still  others  the  state 
retains  the  whole. 

We  have  been  cited  to  two  cases  which  are  supposed  tr> 
support  the  contention  of  the  learned  counsel  that  the  im- 
position of  the  reasonable  fee  of  an  attorney  is  invalid,  as 
partial  legislation :  Bailroad  v,  Williams,  49  Ark.  492,  31  Am. 
&  Eng.  R.  Cas.  555,  and  Wilder  v.  Railroad  Co.,  70  Mich.  382, 
35  Am.  <&  Eng.  R.  Cas.  162.  The  first  is  an  Arkansas  case,  and 
arose  under  a  statute  of  that  state  entitled,  "  An  act  to  provide 
for  the  settlement  of  claims  for  stock  killed  or  injured  by  rail- 
roads." The  statute  provides  for  an  arbitration,  and  imposes 
the  fees  of  adversary  counsel  in  case  the  award  was  not  paid. 
The  case  is  to  be  distinguished  from  this  in  many  particulars. 
The  act  was  not  one  intended  to  compel  the  fencing  of  rail- 
roads, and  was  purely  an  effort  to  compel  submission  to  an 
award.  The  other  arose  under  an  act  in  its  general  scope 
verv  much  like  our  own.  The  court  treated  it  also  from  the 
standpoint  that  it  was  the  imposition  of  a  burden  upon  one 
class  of  litigants  not  imposed  upon  all  others.  The  views 
here  taken,  that  such  added  liability  was  but  the  imposition 
of  additional  damages,  and  was  a  valid  exercise  of  the  police 
power,  were  never  considered.  Acts  similar  to  our  own  in 
respect  to  this  feature  have  been  sustained  by  reasoning  more 
satisfactory  to  us.  Railroad  Co.  v,  Duggan,  109  111.  537,  20 
Am.  &  Eng.  R.  Cas.  489 ;  Railroad  Co.  v.  Mower,  16  Kan.  673  ; 
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Eailroad  Co.  v.  Shirley,  20  Kan.  660 ;  Railroad  Co.  v.  Abney, 
30  Kan.  41, 13  Am  &  Eng.  R  Cas.  640. 

4.  In  the  case  of  Bailroad  v.  Crider,  the  learned  circuit 
jadge  construed  this  act  as  requiring  the  judge  trying  the 
case  to  adjudge  what  should  be  reasonable  at-  .•eo«rt"eoB- 
tomeys'  fees,  and  to  add  such  fees  to  the  amount  •tnedtoMeui 
of  plaintiffs  recoyery  as  determined  by  the  jury,  i*^  •■* 
In  the  other  cases  heard  along  with  the  Crider  ^"^* 
Case,  but  coming  from  a  different  circuit,  the  Question  of  the 
amount  of  the  fee  was  submitted  to  the  jury.  The  contention 
now  made  is  that  the  act  requires  the  amount  of  such  ad- 
ditional damages  to  be  fixed  by  the  judge,  and  that  the  de- 
fendant is  therefore  denied  the  right  of  jury  trial.  The  lan- 
guage of  the  act  concerning  this  matter  is  that  **  this  fee  shall 
be  fixed  by  the  court  trying  the  case."  The  meaning  of 
*^  court "  depends  upon  the  connection  in  which  it  is  used.  It 
may  refer  to  the  place  where  justice  is  judicially  administered. 
The  term,  as  defined  by  Mr.  Bouvier  in  his  dictionary,  is  this : 
"  The  presence  of  a  sufficient  number  of  the  members  of  a 
bod^  in  the  government  to  which  the  public  administration  of 
justice  is  delegated,  re^larly  convened  in  an  authorized 
place,  at  an  appointed  time,  engaged  in  the  full  and  regular 
performance  of  its  duties."  To  determine  whether  the  term 
IS  used  as  signifying  the  judge  alone,  or  the  tribunal,  which 
may  consist  of  judge  and  jury,  resort  must  be  had,  if  the  term 
be  used  with  reference  to  the  form  of  trial,  to  the  nature  of 
the  question  submitted,  and  to  the  mode  generally  in  use  in 
the  tribunal  for  the  trial  of  similar  questions.  Clearly,  if  the 
case  is  one  in  which  a  jury  is  permissible,  and  the  other 
matters  involved  have  in  fact  been  submitted  to  a  jury,  then 
this  matter  of  the  amount  of  such  fee  is  to  be  submitted  like- 
wise to  the  jury.  The  "  court  trying  the  cause  "  in  that  event 
would  be  tne  judge  and  the  jury.  To  construe  this  cau^e 
otherwise  would  be  to  suppose  that  the  legislature  intended 
in  a  jury  case  to  withdraw  one  question  of  fact  and  submit  it 
to  the  jurj  alone.  Where  an  act  is  of  doubtful  meaning,  that 
construction  should  be  given  to  it  which  shall  be  found  in 
harmony  with  the  constitution.  Home  v.  Railroad,  1  Cold. 
74 ;  Manufacturing  Co.  v.  Falls,  90  Tenn.  466. 

U  has  been  argued  that  this  statute  is  invalid  because  it 
amends  in  part,  and  repeals  in  part  sections  1298-1300,  Mill  i; 
y.  Code^  without  reciting  or  otherwise  mentioning 
the  amended  or  repealed  laws ;  and  that  this  is  ^"^*!I**** 
prohibited  by  article  2,  §  17,  of  the  constitution.  tiiT*  **" 
The  sections  of  the  Code  referred  to  are  those  re> 
quiring  all  railroad  companies  to  observe  certain  precautions 
against  accident,  and  making  them  responsible  for  all  dam- 
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ages  resalting  from  failure,  and  exonerating  them  from  liabil- 
ity for  damage  to  persons  or  property  when  in  the  observance 
of  the  statute.  The  effect  of  this  legislation  upon  unfenced 
railroads  and  as  to  the  animals  mentioned  in  the  act  greatly 
modifies  the  former  law.  But  this  is  brought  about  by  the 
conflict  between  an  affirmative  statute  laying  down  definitely 
a  new  rule  and  the  old  law.  The  effect  may  necessarily  be 
the  repeal,  modification,  or  amendment  of  the  law  as  it 
formerly  stood.  The  constitutional  provision  requiring  laws 
repealing  or  amending  former  laws  to  recite  in  the  caption  or 
otherwise  the  law  repealed  or  amended,  does  not  apply  to 
repeals  or  amendments  which  result  from  necessary  implica- 
tion. Insurance  Go.  v.  Taxing  District,  4  Lea,  648 ;  Ballentine 
i;.  Morgan,  15  Lea,  633. 

The  judgment  in  the  Crider  Case  must  be  modified  by  ex- 
cluding the  attorney's  fee  added  to  the  verdict  by  action  of 
the  circuit  judge,  xhe  judgment  in  the  other  cases  will  be 
affirmed. 


Attorney's  Fees  in  Stock-killing  Caset.—See  note,  20  Am.  &  Eng.  R. 
Ca8.  491. 

Duty  of  Railroad  Company  to  Fence  Right  of  Way^  —  CattU-guards, — 
In  Eausas  City,  F.  S.  <&  M.  R.  Co.  v,  Qrimes,  52  Kan.  655,  it  was  held  that 
the  law  imposes  the  duty  upon  a  railroad  to  see  that  proper  cattle-guards- 
exist  wherever  they  are  required  to  be  constructed.  Railway  Co.  v.  Mor- 
row, 32  Kan.  217, 19  Am.  &  Eng.  R.  Cas.  630. 

Where  Track  Runs  through  UneuUivated  Lands. — In  Stimpson  v.  Union 
Pacific  R.  Co.  (Utah,  June  23,  1893.),  33  Pac.  Rep.  369,  it  was  held  that 
the  statute  which  makes  railroad  companies  liable  for  injury  to  stock,  un- 
less they  fence  their  tracks  and  construct  proper  cattle-guards  where  the 
right  of  way  crosses  lands  **  owned,  settled,  or  occupied  by  private  owners, 
should  be  construed  to  require  fences  and  cattle-ffuards  where  the  land  in 
the  vicinity  of  a  place  at  which  a  horse  was  killed  was  settled,  owned,  and 
occupied  by  farmers,  and  belonged  to  tracts  under  cultivation  though  not 
itself  cultivated. 

^  Proper  Construction  of  Fence  —  Question  for  Jury,  —  In  Parker  u.  Lake 
Shore  &  M.  S.  R.  Co.,  98  Mich.  607,  it  was  held  that  it  was  proper  to  sub- 
mit to  the  jury  the  question  whether  the  manner  in  which  the  railroad 
company  bad  constructed  its  fences  and  cattle-guards  was  a  substantial 
compliance  with  the  statute,  and  also  whether  the  accident  was  due  to  the 
defendant's  failure  to  properly  construct  its  fences  and  cnttle-guards. 

Only  Highway  Crossing  May  Remain  Unfenced. — In  Parker  «.  Lake  Shore 
&  M.  S.  R.  Co.,  93  Mich.  607,  it  was  held  that  the  statute  which  provides 
that  every  railroad  company  shall  provide  its  right  of  way  with  **  suitable 
connecting  fences  and  cattle-guards  at  all  highways  and  street-crossings, 
which  shall  at  all  times  be  kept  in  effective  repair,  and  sufficient  to  keep* 
stock  of  all  kinds  from  passing  upon  the  track  of  the  railroad  at  such  high- 
way or  street-crossing,"  contemplates  that  railway  tracks  shall  be  exposed 
within  the  limits  of  the  highway  only ;  and  that,  by  exposing  its  right  of 
way  and  tracks  beyond  the  limits  of  the  highway,  the  defendant  had  in- 
creased the  danger,  and  rendered  itself  liable  for  damage  occasioned  there- 
by.    Andre  0.  Railroad  Co.,  30  Iowa,  107;   Railway  Co.  v.  Kewbrander,. 
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40  Ohio  St.  15;  Railroad  Co.  v.  Morgan,  38  Ind.  190;  Railroad  Go.  v.  Her- 
bold,  99  Ind.  91. 

ImpractieabilUy  of  Making  Cattle-guards  no  Defence, — In  Nelson  «.  Qreat 
Koriliern  R.  Co.  (Minn.,  Jan.  16,  1893.),  53  N.  W.  Rep.  1129,  it  was  held 
that  the  neglect  to  fence  a  railroad  right  of  way  is  not  excused  by  the 
fact  that  the  construction  of  cattle-guards  so  as  to  completely  inclose  the 
track  ia  impracticable. 

Def€cUoe  Fences — Duty  to  Bepair, — In  Wines  v,  Rio  Grande  W.  R.  Co. 
(Uuh,  Aug.  30,  1893.),  33  Pac.  Rep.  1042,  it  appeared,  in  an  action  against 
a  railroad  company  for  the  alleged  killing  of  a  mule,  that  the  track  where 
the  mule  was  killed  was  level  and  straight  for  nearly  one  mile ;  that  the 
land  in  that  yicinity  was  owned  and  settled  by  private  parties;  that  the 
railroad  fence  which  defendant  was  required  to  keep  up  along  the  railroad 
where  the  injury  was  done  was  down  in  places;  that  the  cattle-guards 
were  so  filled  up  with  dirt  and  gravel  that  stock  could  pass  over  them  on 
the  track.  Mule-tracks  were  diBcerned  between  the  rails  of  the  track,  indi- 
cating that  the  mule  when  killed  was  running  ahead  of  the  engine  with 
great  speed — ^jumping,  as  one  witness  described  it,  nearly  20  feet  at  a  jump, 
for  a  distance  of  100  yards,  and  was  then  struck  and  carried  along  the 
track  ahead  of  the  engine  for  about  100  feet,  and  thrown  into  the  street. 
High  grass  was  allowed  to  grow  on  the  company^s  right  of  way,  which  was 
calculated  to  tempt  cattle.  The  defendant  offered  testimony  tending  to 
show  that  the  fence  through  which  the  mule  passed  upon  the  railroad  track 
was  in  good  condition  on  the  morning  previous  to  the  day  of  the  injury, 
and  that  it  had  been  broken  down  by  throwing  or  driving  ties  through  it 
during  that  day.  The  court  said:  *^The  railroad  company  was  bound  to 
use  reasonable  care  in  maintaining  its  fences  and  cattle-guards.  It  should 
use  such  reasonable  care  as  prudent,  careful  men  would  use  under  like  cir- 
cumstances. What  was  reasonable  care  in  that  regard  was  a  question  for 
the  jury  to  determine,  under  the  evidence  and  proper  instruction  from  the 
court.  The  court  properly  instructed  the  jury  in  this  regard  that  '  the 
duty  of  the  railroaa  company  is  to  maintain  its  fences,  but  that  duty  is 
limited  by  the  fact  that  it  is  only  to  be  done  with  reasonable  care.  The 
railroad  company  is  not  bound  to  stand  by  the  fence,  the  whole  length  of 
it,  every  hour,  to  see  that  it  is  kept  up.  In  keeping  and  maintaining  the 
fences,  it  is  necessary  to  use  the  reasonable  care  tnat  a  prudent  man  would 
under  like  circumstances;  and  what  is  reasonable  care  in  that  regard  is  for 
the  jury  to  determine,  and  not  for  the  court.  If,  where  this  road  was 
partly  fenced  or  not  fenced  at  all,  stock  got  on  there,  and  were  killed,  for 
the  want  of  properly  erecting  and  maintaining  a  fence  or  cattle-guards, 
then  it  is  your  duty  to  find  for  this  plaintiff,  and  assess  his  damages  at  the 
value  of  the  stock  killed,  with  interest,  as  I  have  told  you.'  Upon  the 
issue  thus  presented,  the  jury  found  the  defendant  negligent.  The  testi- 
mony to  justify  this  recovery  was  somewhat  circumstantial  in  its  character, 
but  sufficient  upon  which  to  justify  the  submission  of  the  question  to  the 
jury,  and  we  do  not  think  their  findings  can  safely  be  disturbed.  The 
plaintiff  was  not  bound  to  prove  more  than  enough  to  establi&h  a  clear 
presumption  of  negligence  on  the  part  of  the  defendant,  and  a  resulting 
injury  to  himself.  Having  done  this,  he  is  entitled  to  recover,  unless  the 
defendant  produces  evidence  that  is  sufficient  to  rebut  such  presumption. 
1  Shear.  &  R.  Neg.  §§  58,  69." 

Duty  to  Fence  Private  Railroad  Crossing, — In  Caldron  «.  Chicago,  St.  P., 
M.  &  O.  R.  Co.  (Wis.,  June  21,  1893.),  55  N.  W.  Rep.  955,  it  was  held, 
under  the  statute  requiring  railroads  to  be  fenced,  that  a  railroad  company 
was  reouired  to  fence  its  track,  where  it  was  crossed  by  a  private  logging 
railroaa,  by  providing  suitable  guards  to  keep  domestic  animals  off  its 
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right  of  way,  and  was  liable  for  damages  caused  by  failure  to  build  tlie 
fence. 

Gates  at  Farm- Orouings. — In  Fremont,  E.  A  M.  Y.  R.  Co.  v.  Pounder 
(Neb.,  Feb.  15,  1898.),  54  N.  W.  Rep.  509,  it  was  held,  under  the  sUtute» 
that  where  a  railway  has  been  in  operation  in  any  county  of  the  state  for 
six  months,  it  is  its  duty  to  erect  and  maintain  on  the  sides  of  its  road,  ex- 
cept at  crossings  of  public  roads  and  within  the  limits  of  cities  and  vil- 
lages, suitable  and  amply  sufficient  fences  to  prevent  cattle,  horses,  etc., 
from  getting  on  the  railroad ;  and  that  gates  at  farm-crossings  are  a  part  of 
the  ioclosure  of  the  railroad,  and  must  be  suitable  and  amply  sufficient  to 
prevent  stock  from  getting  on  the  track. 

Questum  at  to  What  C^mitUutes  a  Highway, — In  McNamara  «.  Minneapo- 
lis, St.  P.  &  S.  Ste.  M.  R.  Co.,  96  Mich.  545,  under  the  statute  providing 
that  all  roads  which  have  been  laid  out  and  not  recorded,  and  have  been 
used  for  eight  years  or  more,  shall  be  deemed  public  highways,  subject  to 
be  altered  or  discontinued,  it  was  held,  in  an  action  for  the  value  of  a  cow 
killed  by  a  railroad  train  at  a  crossing,  that  where  the  road  had  been  laid 
out  by  a  township,  and  actually  used  for  eight  years,  it  becsme  a  public 
highway,  and  the  mere  non-user  for  two  years  did  not  entitle  a  railroad 
company  whose  tracks  crossed  the  road  to  exclude  the  public  by  fencing 
in  its  right  of  way  at  that  point,  and  that,  therefore,  the  cow  was  killed  on 
a  public  highway. 

Defective  Fene&^LiabUity  far  Injury, ^In  Taf t  v.  New  York,  P.  &  B.  R. 
Co.,  157  Mass.  297,  an  sction  against  a  railroad  company  for  the  value  of  a 
horse  killed  by  the  defendant's  train,  where  there  was  evidence  tending  to 
show  that  a  gate  had  for  a  long  time  been  suffered  by  the  defendant  to  be 
out  of  repair  and  unfit  for  use,  and  that  it  had  remained  open  nearly  all 
the  time  for  about  two  years,  and  the  defendant's  section -master  had  re- 
peatedly passed  through  it  without  attempting  to  shut  it,  different  wit- 
nesses testifying  that  it  was  in  such  a  condition  that  it  could  not  be  opened 
or  shut  by  a  reasonable  effort  on  the  part  of  those  having  occasion  to  pasM 
through  it,  it  was  held  that  the  jury  might  find  that  the  defendant  neg- 
lected the  duty  to  keep  the  gate  in  proper  repair  imposed  upon  it  by  the 
statute;  and  the  mere  fact  that  the  plaintiff's  horse  escaped  from  control 
and  passed  through  the  gate  of  the  defendant's  tracks  did  not  make  him  a 
trespasser  or  predude  the  plaintiff  from  recovery.  Towne  v.  Railroad  Co., 
124  Mass.  101;  Amstein  «.  Gardner,  132  Mass.  28;  Browne  v.  Railroad  Co., 
12  Gray,  55. 

In  Karr  v.  Chicago,  R.  L  &  P.  R.  Co.  (Iowa,  Jan.  25,  1898.),  54  N.  W. 
Rep.  144,  it  was  held  that  it  was  not  error  to  charge  the  jury  that,  to  en- 
title a  person  whose  stock  is  killed  or  injured  by  reason  of  a  defective 
fence  along  a  railroad  to  recover  damages  from  the  railroad  company,  *Mt 
is  only  necessary  for  such  owner  to  prove  the  injury  to  or  destruction  of 
his  property,"  where  the  jury  were  also  charged  that  the  burden  was  upon 
the  plaintiff  to  establish  by  a  preponderance  of  evidence  all  the  allegations 
of  his  complaint,  and  that  the  plaintiff  could  recover  in  case  it  appeared 
that  the  animal,  while  running  at  large,  passed  on  the  defendant's  track, 
by  reason  of  its  omission  to  keep  its  fences  in  repair. 
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MiNHBAPOLis  &  St.  Louis  B.  Ck). 

V. 

Emmons. 

(United  8taU$  Suprems  CouHy  May  10,  1898.) 

Defective  Cattle-guards— Compensation  to  Abutting  Ownar  for  Watch- 
ing Cattle — Consequential  Damages. — Where  do  discrimination  is  made 
against  any  particular  railroad  company,  the  legislature  of  a  state  has 
power  to  subject  railroad  companies  to  any  incidental  or  consequential 
•damages,  such  as  the  expenses  of  keeping  watch  to  ^uard  cattle  from 
atraying  upon  its  onfenced  tracks,  such  damages  being  imposed  under  the 
police  regulations  of  the  state  to  insure  safety  to  passengers  and  prevent 
injury  to  property. 

Damages  for  Diminished  Value  of  Land  on  Account  of  Failure  to 
Fence> — The  allowing  of  damages  for  diminution  in  the  value  of  adjoining 
land  caused  by  failure  of  the  company  to  fence  its  railroad  is  within  the 
police  power  of  the  state,  and  is  not  a  taking  of  property  without  due  pro- 
<;e8s  of  law. 

Imposition  of  a  Duty  not  Required  by  Charter. — The  extent  of  the  obli- 
gatiuns  and  duties  required  of  railroad  corporations  by  their  charters  does 
not  create  any  limitation  upon  the  power  to  impose  such  further  duties  as 
may  be  deemed  essential  for  the  safety  of  the  public;  and,  therefore  the  re- 
•quiring  of  railroad  companies  to  fence  their,  roads  through  private  lands  is 
not  a  violation  of  the  right  conferred  by  charter  to  buy  and  hold  lands  for 
apecific  purposes  the  same  as  any  other  land-owner. 

In  error  to  the  Minnesota  Supreme  Court. 

The  cause  was  twice  before  the  supreme  court  of  the  state 
before  the  entry  of  the  judgment  now  sought  to  be  reviewed. 
See  29  N.  W.  Eep.  202,  and  36  N.  W.  Rep.  340. 

Albert  E.  Clarke^  for  plaintiff  in  error. 

Edtoard  J.  HQlj  for  defendant  in  error. 

Field,  J. — The  plaintiff  below  (the  defendant  in  error  here) 
is  a  citizen  of  Minnesota,  and  for  some  years  previously  and 
at  the  commencement  of  this  action  was  the  owner 
of  a  farm  in  that  state  of  160  acres,  which  he  occu-  *"* 
pied  with  his  family  as  a  homestead.  He  inclosed  the  farm  with 
a  suitable  fence,  cultivated  it,  and  kept  stock  upon  it  In  Octo- 
ber, 1879,  he  sold  and  conveyed  to  the  defendant,  a  railway  cor- 
poration organized  under  tne  laws  of  the  state,  a  right  of  way 
lor  a  railroad  across  the  farm,  50  feet  wide  on  each  side  of  the 
road.  Soon  afterward  the  company  constructed  the  road  on  the 
right  of  way  purchased,  but  neglected  to  build  and  maintain 
any  fences  on  either  side  of  it,  or  cattle-guards  where  the 
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road  enters  and  leaves  the  land  purchased,  as  required  by  the 
statute  of  the  state ;  and  to^  recover  damages  for  such  failure 
the  present  action  was  brought. 

The  statute  which  was  passed  b^  the  legislature  in  1876 
provided  that  all  railroad  companies  in  the  state  should, 
within  six  months  after  its  passage,  **  build,  or  cause  to  be 
built,  good  and  sufficient  cattle-guards  at  all  wagon-crossings, 
and  good  and  substantial  fences  on  each  side  "  of  their  roads, 
and  declared  that  they  should  be  liable  for  domestic  animals 
killed  or  injured  by  their  negligence,  and  that  a  failure  to 
build  and  maintain  cattle-guards  and  fences  as  above  pro- 
vided should  be  deemed  an  "  act  of  negligence  on  the  part  of 
such  companies ;"  and,  by  its  fourth  section,  that  any  company 
or  corporation  owning  and  operating  a  line  of  railroad  within 
the  state,  which  had  failed  and  neglected  to  fence  its  roads, 
and  to  erect  crossings  and  maintain  cattle-guards,  as  required 
by  the  terms  of  its  charter  and  the  amendments  thereof, 
should  thereafter  "  be  liable,  in  case  of  litigation,  for  treble 
the  amount  of  damages  suffered  by  any  person  in  consequence 
of  such  neglect,  to  be  recovered  in  a  civil  action,  or  actual 
damages,  if  paid  within  ten  days  after  notice  of  such  dam- 
ages.*'    Gen.  Laws  Minn.  1876,  c.  24. 

In  1877  this  last  section  was  amended  so  as  to  declare  that- 
any  company  or  corporation  guilty  of  the  failure  or  neglect 
mentioned  should  be  "  liable  for  all  damages  sustained  by  any 

?erson  in  consequence  of  such  failure  or  neglect."  Chapte^ 
3,  Gen.  Laws  Minn.  1877 ;  Gen.  St.  Minn.  1878,  c.  34,  §  57. 
On  the  trial  it  appeared  in  evidence  that  the  defendant 
had  operated  its  road  and  run  daily  trains  through  the  farm 
without  building  the  required  fences  on  each  side 
Mttul^saaniB  ^^  ^^^  track,  or  constructing  cattle-guards  at  the 
-CompenM-  wagon-crossiugs,  and  the  plaintiff,  who  kept  cattle 
tiooforwAteh-  upon  liis  land,  was  in  consequence  obliged,  at  much 
iBf  cAttie.  expense,  to  watch  his  cattle,  for  some  years  before 
the  commencement  of  this  action,  to  keep  them  from  being 
killed  by  passing  trains,  which  subjected  him  to  great  incon- 
venience, loss  of  time,  and  expenditure  of  money,  and  deprived 
him  of  the  free  and  beneficial  use  and  enjoyment  of  his  land, 
and  lessened  its  value.  He  recovered  a  verdict  of  $1000  for 
the  damages  sustained,  upon  which,  and  for  costs,  judgment 
was  entered  in  his  favor. 

This  case  had,  on  a  previous  occasion,  been  before  the 
supreme  court  of  the  state  on  appeal.  The  court  below  had 
held  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  dismissed  it,  and  refused  a  mo- 
tion for  a  new  trial.  On  appeal  from  the  order  denying  the 
motion,  the  ruling  below  was  reversed,  and  a  new  trial  granted. 
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In  giving  its  decision  the  supreme  court,  among  other  things, 
held  that  to  regulate  the  carrying  on  of  any  business  liable 
to  be  injurious  to  the  property  of  others,  like  that  of  operat- 
ing a  railroad,  so  that  it  shall  do  the  least  possible  injury  to 
such  property,  was  as  much  within  the  police  power  of  the 
state  as  regulating  it  with  a  view  to  protect  life  from  its  dan- 
gers ;  and  that  the  state  might,  under  that  power,  require  rail- 
roads to  be  so  constructed,  maintaiaed,  and  operated,  and  so 
protected  and  inclosed,  that  they  would  injure  as  little  a»  v 
possible  the  farms  or  lands  through  or  alongside  of  which 
they  run  ;  and  that  the  legislation  of  the  state  having  this 
object  in  view  was  valid. 

It  was  objected  below  that  the  statute,  as  thus  interpreted,, 
denied  to  the  railroad  companies  the  equal  protection  of  the 
laws  of  the  state,  as  required  by  the  first  section  of  the  four- 
teenth amendment  The  point  of  the  objection,  as  indicated 
in  the  opinion  of  the  supreme  court,  so  far  as  we  can  under- 
stand it,  was  this:  That  the  statute,  in  requiring  railway 
companies  to  fence  their  roads,  was  a  police  regulation, 
having  for  its  object  to  prevent  animals  from  getting  on  the 
tracks,  and  the  consecjuent  danger  of  injury  to  the  animals 
themselves  and  to  railway  passengers  and  employes ;  and, 
therefore,  to  impose  penalties  and  authorize  a  recovery  of 
damages  for  non-compliance  with  the  law  for  other  than  the 
resultant  injuries  to  animals  and  railway  passengers  and 
employes  was  in  excess  of  the  police  power  of  the  state,  and 
a  departure  from  its  general  law,  which  imposed  penalties 
and  damages  only  for  tne  direct  injuries  sought  to  be  pre- 
vented, and  did  not  extend  them  so  as  to  cover  consequential 
and  possible  resulting  injuries. 

The  answer  to  this  is  that  there  is  no  inhibition  upon  a 
state  to  impose  such  penalties  ior  disregard  of  its  police 
regulations  as  will  insure  prompt  obedience  to  their  require- 
ments. For  what  injuries  the  party  violating  their  require- 
ments shall  be  liable,  whether  immediate  or  remote,  is  a 
matter  of  legislative  discretion.  The  operating  of  railroads 
without  fences  and  cattle-guards  undoubtedly  increases  the 
danger  which  attends  the  operation  of  all  railroads.  It  is 
only  by  such  fences  and  guards  that  tlie  straying  of  cattle, 
running  at  large,  upon  the  tracks  can  be  prevented,  and 
security  had  against  accidents  from  that  source  ;  and  the 
extent  of  the  penalties  which  should  be  imposed  b^  the  state 
for  any  disregard  of  its  legislation  in  that  respect  is  a  matter 
entirely  within  its  control.  It  was  not  essential  that  the 
penalty  should  be  confined  to  damages  for  the  actual  loss  to 
the  owner  of  cattle  injured  by  the  want  of  fences  and  guards. 
It  was  entirely  competent  for  the  legislature  to  subject  the- 


172     MINNEAPOLIS  Sb  ST.   LOUIS   R.  OO.  V,   EMMONS.  [VOL.  66 

-company  to  any  incidental  or  consequential  damages,  such  as 
the  loss  of  rent,  the  expenses  of  keeping  watch  to  gnard  cattle 
from  straying  upon  the  tracks,  or  any  other  expenditure  to 
which  the  adjoining  owner  was  subjected  in  consequence  of 
failure  of  the  company  to  construct  the  required  fences  and 
cattle-guards.  No  discrimination  is  made  against  any  par- 
ticular railroad  companies  or  corporations.  All  are  treated 
alike,  and  required  to  perform  the  same  duty ;  and  therefore 
no  invasion  was  attempted  of  the  equality  of  protection  or- 
dained by  the  fourteentn  amendment. 

It  was  also  objected  that  the  statutes  of  Minnesota,  in 
requiring  the  defendant  to  build  partition  fences  for  the 
benefit  of  adjoining  land-owners,  or  to  pay  dam- 
inpoiikioBor  ages  for  not  building  them,  imposes  upon  the 
qaired  bT  ^  compauy  a  duty  not  required  by  contract,  common 
ehftrtor.  law,  or  its  charter,  and  is  therefore  a  Tiolation  of 

the  right  conferred  by  the  charter  to  buy  and  hold 
lands  for  specified  purposes,  the  same  as  any  other  land- 
owner's. 

To  this  position  we  answer  that  the  extent  of  the  obliga- 
tions and  duties  required  of  railway  corporations  or  com- 
panies by  their  charters  does  not  create  any  limitation  upon 
the  state  against  imposing  all  such  further  duties  as  may  be 
•deemed  essential  or  important  for  the  safety  of  the  public, 
the  security  of  passengers  and  employes,  or  the  protection  of 
the  property  of  adjoining  owners.  The  imposing  of  proper 
penalties  for  the  enforcement  of  such  additional  duties  is 
unquestionably  within  the  police  powers  of  the  states.  No 
contract  with  any  person,  individual  or  corporate,  can  impose 
restrictions  upon  the  powers  of  the  states  in  this  respect. 

The  objection  that  by  allowing  damages  for  the  diminution 
of  value  in  the  adjoining  farm,  caused  by  the  failure  of  the 
company  to  fence  its  roads  and  to  construct  proper  cattle- 
gaards,  is  taking  property  of  the  defendant  without  due 
process  of  law,  falls  with  the  supposed  invalidity  of  such 
consequential  damages,  which  we  hold  to  be  within  the 
discretion  of  the  legislature  to  impose. 

Judgment  affirmed. 

Constitutionality  of  Fence  Laws«— See  note.  22  Am.  <fe  Eng.  K  Cas.  564. 

Failure  to  Fence— Damages  for  Loss  of  Pasture,  etc. — In  Nelson  v.  St. 
Louis  &  S.  F.  R.  Co.,  49  Kan.  165,  it  was  held  that,  where  a  railway  com- 
pany builds  its  road  through  a  fenced  pasture,  and  fails  and  refuses  to  erect 
and  maintain  cattle-guards  at  the  entrance  and  exit  of  its  road  to  and  from 
the  pasture,  the  owner  is  entitled  to  recover  damages  for  the  loss  of  the 
pasture  ;  or,  if  he  puts  his  animals  therein,  to  reasonable  compensation  for 
his  efforts  in  preventing  them  from  straying  from  the  pasture,  and  injuring 
the  crops  on  hb  own  premises,  or  from  trespassing  on  the  lands  of  other 
persons. 
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Damages  for  Decrease  in  Valu«  of  Land  on  Aocount  of  Failure  to  Fonee.— 
In  Welle8  V.  Northern  Central  R.  Co.,  150  Pa.  St.  620,  it  was  held  that  the 
aUitute  which  required  railroad  companies  in  certain  counties  to  fence  their 
tracks,  and  providing  that,  where  they  failed  to  do  so,  any  person  might 
build  the  fence  at  the  expense  of  the  company,  did  not  make  the  company 
liable  for  fencing,  where  the  land-owner  had  been  awarded  damages,  in- 
cluding the  burden  of  fencing.  In  this  case  the  court  said:  '*The  burden 
of  fencine  created  by  the  location  and  construction  of  a  railroad  is  a  charge 
upon,  and  detracts  from  the  value  of,  the  farm  through  which  it  passes. 
Tliis  burden  may  not  be  limited  to,  but  it  certainly  includes,  the  fencing 
called  for  by  the  act  under  consideration.  When  the  land-owner,  in  a 
proceeding  for  the  assessment  of  his  damages,  has  received  compensation 
for  the  burden  thus  imposed,  his  claim  for  all  fencing  made  necessary  by 
the  construction  of  the  railroad  is  satisfied ;  and  for  such  fencing  thereafter, 
whether  it  is  required  for  his  own  convenience  and  protection  or  for  the  public 
safety,  he  can  have  no  valid  claim  against  the  company.  It  is  work  done 
in  partial  discharge  of  a  burden  on  his  own  land,  for  which  he  has  already 
been  paid.  His  successor  in  the  ownership  of  the  land,  whether  as  grantee, 
heir,  or  devisee,  takes  it  cum  oners,  and  has  the  same  rights  and  duties  in 
relation  to  the  fencing  of  it  as  the  person  from  whom  he  derived  title.  As 
already  intimated,  we  are  of  opinion  that  the  statute  under  consideration 
does  not  undertake  to  settle  the  question  of  the  ultimate  responsibility  for 
fencing  in  a  case  like  the  present.  If  it  assumed  to  do  so,  and  required 
the  appellant  to  finally  bear  this  burden,  it  would  be  fairly  open  to  the  ob- 
jection that  the  legislature  had  not  the  constitutional  power  to  enact  it. 
Legislation  which  demands  that  one  person  shall  assume  and  pay  the 
private  debt  of  another  is  void  for  want  of  such  power,  and  an  act  to 
compel  a  railroad  company  to  bear  a  burden  resting  upon  the  land  of  an- 
other, and  for  which  it  has  once  compensated  him,  would  be  in  the  same 

category." 

Measure  of  Damages  for  Stock  Killed — Evidence — Teitimany  of  Plain- 
tiff,^lxi  St.  Louis  <&  8.  F.  ii.  Co.  v.  Sageley,  56  Ark.  649,  it  was  held  that  it 
was  proper  to  ask  the  plaintiff,  on  cross-examination,  what  he  paid  for  a 
horse  which  was  killed  by  the  defendant's  train,  where,  in  action  to  re- 
cover dam^^es,  he  testified  on  his  own  behalf  as  to  the  value  of  the  horse 
at  the  time  it  was  killed. 

Judgment  in  Bxeeu  of  Market  Value. — In  Jacksonville,  T.  &  E.  W.  R.  Co. 
V.  Garrison,  SOFla.  481, it  was  held  that  where  the  judgment  as  to  the  value 
of  an  animal  alleged  to  have  been  killed  by  a  railroad  company  exceeds  her 
market  value  as  shown  by  the  testimony,  it  is  excessive  and  will  be  set 
aside. 

Qualitp  of  the  Breed. — In  Parker  «.  Lake  Shore  A  M.  S.  R.  Co..  03  Mich. 
607,  it  was  held  that,  in  estimating  the  value  of  a  colt  killed  by  a  railroad 
train,  it  was  proper  to  take  the  testimony  of  horsemen  as  to  the  value  of  the 
get  of  such  stock  as  the  dam  and  sire  of  the  colt. 

In  Richmond  &  D.  R.  Co.  v.  Chandler  (Miss.,  April  8,  1808.),  18  So.  Rep. 
267,  it  was  held,  in  an  action  against  a  railroad  company  for  the  value  of  n 
ball  killed  by  defendant-s  train,  that  evidence  of  the  excellence  of  the  breed 
of  the  sire  and  dam  of  the  animal  was  admissible,  but  could  not  fix  its  mar- 
ket value. 

Preeumptian  in  Faeor  of  Finding  of  Referee, — In  Jacksonville,  T.  &  K,  W.. 
R.Co.  e.  Ghirrison,  SOFla.  567,  in  an  action  against  a  railroad  company  for  loss 
of  stock,  it  was  held  that  the  finding  of  a  referee  as  to  the  value  of  property 
not  in  exce98  of  the  market  value  as  shown  by  clear  and  uncontradicted) 
evidence,  will  not  be  set  aside  on  the  ground  that  it  is  excessive. 

In  Jacksonville,  T.  A  K.  W.  R.  Co.  o.  Garrison,  80  Fla.  557,  it  was  held 
that,  where  the  finding  of  a  referee  as  to  the  value  of  a  cow  killed  does  not 
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exceed  ber  market  value,  as  shown  by  positiTe  testimony,  it  will  not  be  set 
aside  on  the  ground  that  it  is  ezcessive. 

Action  far  Exemplary  Damages — Actual  Damage$  not  RMOHterdbU, — In  Cobb 
V.  Culumbia  &  G.  R.  Co.,  87  8.  Car.  194,  it  was  held  that  no  recoyery  could 
be  had  for  actual  damages  in  an  action  for  exemplary  damages. 

Double  Damages  for  Failure  to  Post  Notices  of  Injury  to  Stock.— In  St. 
Louis,  I.  M.  &  8.  R.  Co.  v,  Wright  (Ark.,  Feb.  18, 1893.),  21  8.  W.  Rep.  476, 
under  the  statute  providing  that,  whenever  any  stock  are  killed,  wounded, 
or  injured  by  railroad  trains  running  in  the  state,  the  conductor  or  engineer 
on  the  train  doing  the  damage  shuU  cause  the  station-master  or  overseer  at 
the  nearest  station-house  to  the  killing  or  wounding  to  post  at  such  house 
within  one  week  thereafter  and  to  so  keep  posted  tot  twenty  days  there- 
after a  true  and  full  description  of  such  stock,  giving  the  time  and  place  of 
the  killing,  in  default  of  which  notice  the  'company  shall  forfeit  double 
damages  for  such  killing, — it  was  held  that  the  posting  of  such  notice  in 
any  public  place  at  the  station-house  was  a  sufficient  compliance  with  the 
statute,  but  that,  where  it  appeared  that  no  such  notice  was  found  posted 
in  the  usual  place  of  posting  nor  in  front  of  the  building,  and  there  was 
no  evidence  that  there  were  other  suitable  posting  places  for  such  notice, 
a  verdict  awarding  double  damages  would  not  be  disturbed. 


MissouBi  Pacifio  R.  Oo. 

V. 

ECEEU 

(49  Kan%<u,  794.) 


Duty  of  Railroad  Company  to  Fence  Track  —  Liability  for  Frightening 
Animal. — A  mare  went  upon  the  right  of  way  of  a  railway  company,  where 
it  uught  to  have  been,  but  was  not,  fenced,  and  was  frightenea  by  a  pass- 
ing train,  and  was  either  thrown  or  ran  off  of  the  railroad  track  into  a  wire 
fence  located  near,  but  not  on,  the  line  of  the  right  of  way,  and  sustained 
such  injuries  that  she  died.  Held^  that  the  railroad  company  was  liable 
under  paragraph  1252,  Gen.  8t.  1889. 

Railroad  Along  Highway  — Duty  of  Company  to  Fence. — Where  there 
is  a  travelled  ruad  running  parallel  with  the  line  of  a  railway,  but  a  suffi- 
cient distance  from  the  railway  track  to  permit  the  construction  of  a  fence, 
such  railway  company  is  not,  by  reason  of  the  existence  of  such  travelled 
road,  excused  from  inclosing  its  road  with  a  good  and  lawful  fence,  to  pre- 
vent animals  from  beinsr  on  its  track. 

Construction  of  Stock-killing  Act  —  Definition  of  Terms-  —  A  statute  of 
the  state  making  railroad  companies  liable  for  injury  to  stock  provides  that 
'*  this  act  shall  not  apply  to  any  railroad  company  or  corporation  *  *  * 
whose  road  is  inclosed  with  a  good  and  lawful  fence  to  prevent  such  animal 
from  being  on  such  road  '*  The  court  charged  the  jury,  after  quoting  the 
statute,  that  *'  the  foregoing  does  not  apply  to  any  railway  or  corporation 
*  *  *  whose  road  is  inclosed  with  a  good  and  lawful  fence  which  prevents 
such  animals  from  being  on  such  road."  HM^  that  the  words  *'  which 
prevents,"  as  used  by  the  court,  instead  of  the  language  <*  to  prevent,'*  did 
not  mislead  the  jury. 
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CoMMiflBiOMEBs'  decisioiL     Error  from  Butler  district  court. 
«/.  //.  Bicharda  and  C,  K  Benton,  for  plaintiff  in  error. 
Bedden  dh  Schumacher,  for  defendant  m  error. 

Gbeen,  C.  —  Charles  B.  Eckel  brought  an  action  against 
the  Missouri  Pacific  Bailwaj  Company  to  recover  damages 
and  attorneys'  fees  for  a  mare  alleged  to  have  been 
killed  by  the  negligence  of  the  railroad  company 
in  the  operation  of  its  railroad,  in  Butler  county.  It  seems 
that  the  right  of  way  was  not  fenced  on  the  north  side  of  the 
railroad.  South  of  the  railroad,  and  near  the  south  line  of 
the  right  of  way,  there  was  a  wire  fence  constructed  and 
owned  by  the  owner  of  the  adioining  land,  running  east  and 
west,  parallel  with  the  track.  !North  of  the  railroad,  and  par- 
tially on  the  right  of  way,  there  was  a  travelled  road,  which 
had  been  used  as  such  for  several  years,  but  was  not  a  regu- 
larly laid-out  highway.  The  mare  in  question  had  been  kept 
in  a  pasture  about  a  mile  and  a  half  from  where  the  accident 
occurred,  but  escaped  from  the  inclosure  on  account  of  a 
storm  which  blew  down  the  fence.  She  passed  over  an  ad- 
joining field,  on  the  railway  track,  ^oing  in  a  southwesterly 
direction.  It  appears  from  the  evidence  that  she  became 
frightened  by  an  approaching  train  from  the  east,  and  she 
either  ran  or  was  thrown  off  of  the  track  .into  the  4)arb-wire 
fence  on  the  south  line  of  the  right  of  way,  where  she  sus- 
tained such  injuries  that  she  died  in  a  short  time.  The  plain- 
tiff obtained  a  judgment  against  the  railroad  company  for 
^96  damages  and  $45  attorney's  fees. 

It  is  contended  by  the  railroad  company  that  the  facts  do 
not  authorize  a  recovery  under  paragraph  1252,  Gen.  St.  1889. 
It  is  urged  that  because  the  mare  was  not  struck 
by  the  engine  or  cars  of  the  railway  company,  and  wibnity  of 
did  not  come  in  contact  with  any  property  owned,  "|"J]^|^J 
<;onstructed,  or  operated  by  the  company,  there  is  AiiiinAi. 
no  liability.     The   proposition,  as  stated  by  the 
plaintiff  in  error,  is  this :  If  a  horse,  while  running  at  large, 
becomes  frightened  at  a  passing  train,  and  in  his  night  from 
the  train  crosses  an  unfenced  railroad,  and  runs  against  a 
wire  fence  located  on  the  land  of  another,  and  which  fence 
was  constructed,  owned,  and  controlled  by  him,  is  the  railway 
company  liable,  under  the  statute,  for  the  injuries  sustained  ? 
It  is  conceded  that  the  question  might  be  answered  in  the 
affirmative,  if  it  can  be  said  that  the  object  of  the  fence  re- 
quired by  the  statute  is  to  exclude  animals  from  the  lands  of 
other  persons,  and  thus  possibly  prevent  an  injury.     We 
assume  it  to  be  one  of  the  objects  of  the  law  to  require  rail- 
road companies  operating  lines  of  railroads  in  this  state  to 
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fence  the  same  so  as  to  prevent  animals  from  being  on  such, 
roads.  This  court  has  said :  "  Animals  straying  upon  a  rail- 
road track  is  one  of  the  recognized  sources  of  danger  to 
travel,  and,  with  the  increased  speed  of  railroad  trains,  ex- 
perience amply  demonstrates  the  necessity  of  inclosing  rail- 
road tracks  through  inclosed  fields,  as  well  as  elsewhere,  with 
good  and  sufficient  fences ;  and,  to  insure  safety  and  protec- 
tion to  the  travelling  public,  all  these  necessary  precautious 
are  demanded.  It  is  not  the  landowner  who  is  benefited. 
The  railroad  company,  in  obeying  the  law,  protects  its  pas- 
sengers and  its  property  interests  as  well.  The  protection  is 
threefold.  *  *  *  in  the  exercise  of  the  ordinary  police 
powers  of  the  state,  it  has  been  held  reasonable  to  require 
railroads  to  fence  their  tracks,  not  alone  for  the  protection  of 
the  live  stock  of  the  abutting  owners.  Indeed,  the  chief 
object  of  the  statute  is  the  protection  of  the  travelling  public 
against  accidents  occurring  through  collision  of  trains  with 
stock."  Bailway  Co.  v.  Harrelson,  44  Kan.  263,  24  Pac.  Bep. 
465.  As  stated  by  Judge  Breweb,  in  the  case  of  Railroad  Co. 
V.  Jones,  20  Kan.  527,  the  language  of  the  statute  is  very 
broad,  and  extends  to  those  cases  where  animals  are  injured 
in  any  other  manner  whatever  in  the  operation  of  such  rail- 
way. In  a  very  recent  case  it  was  held  by  this  court  that 
where  an  animal  was  pasturing  on  the  right  of  way  of  a  rail- 
road, at  a  place  where  it  ought  to  have  been  fenced,  but  waa 
not,  and  was  frightened  by  tne  sounding  of  a  whistle  upon  an 
engine  drawing  a  train  of  cars,  and  ran  along  by  the  side  of 
the  track  on  the  right  of  way  into  a  wire  fence  running  at 
right  angles  with  the  railroad,  and  was  injured,  the  company 
was  liable  under  the  statute.  Railway  Co.  v.  Gill,  49  Kan. 
— ,  30  Pac.  Rep.  414.  In  this  case  the  mare  got  on  the  right 
of  way  and  was  frightened  by  the  cars,  and  was  either  struck 
or  ran  off  of  the  track  into  the  fence  located  near,  but  not  on, 
the  right  of  way,  and  was  killed.  Was  the  animal  injured  by 
reason  of  the  railway  company  to  fence  its  road  ?  It  seems 
from  the  evidence  that  the  mare  was  frightened,  while  on  the 
riglit  of  way,  by  the  passing  train,  and  on  account  of  such 
fright  ran  into  the  fence,  and  was  injured.  Was  not  the 
operation  of  the  train  without  a  fence  inclosing  the  right  of 
way  the  proximate  cause  of  such  injury  ?  The  company  left 
the  road  unfenced.  It  knew  that  animals  were  liable  to  stray 
upon  the  right  of  way,  and  thus  be  in  danger  from  the  opera- 
tion of  its  trains.  We  are  of  the  opinion  that  the  railway 
company  was  liable  under  the  statute. 

It  is  next  urged  that  the  court  erred  in  refusing  to  submit 
certain  interrogatories  to  the  jury  in  regard  to  a  highway  on 
the  north   side  of  the  railroad  track,  and  also  refused  to 
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instruct  the  jury  that  if  there  was  a  road  travelled  by  the 
public  as  a  highway  along  the  north  side  of  the  rail- 
road,  and  a  portion  of  such  road  was  on  its  right  «•»"»*  •!•■« 
of  way,  the  company  would  be  excused  from  fenc-  p^^feace. 
ing  its  road  on*that  side,  and  would  not  be  liable  for 
damages  to  stock  occasioned  by  the  failure  to  construct  a 
fence.     It  was  established  by  the  evidence  that  this  travelled 
road  was  from  20  to  60  feet  from  the  railroad  track ;  it  was 
not  a  regularly  laid-out  road.     We  do  not  think,  under  the 
facts  of  this  case,  the  company  was  excused  from  fencing  its 
road.     There  was  space  sufficient  between  the  travelled  way 
and  the  track  to  have  built  a  fence.     The  fact  that  it  was  a 
travelled  road,  and  not  a  pasture,  makes  the  necessity  for 
a  fence  all  the  greater. 

The  final  objection  urged  is  that  the  instructions  of  the 
court  were   erroneous  and   misleading.     After  quoting  the 
statute,  the  court  said  to  the  jury :  ''  The  foregoing 
does  not  apply  to  any  railway  or  corporation,  or  j«^7*  ** 
the  assignee  or  lessee  thereof,  whose  road  is  in- 

closed  with  a  good  and  lawful  fence,  which  prevents  such 
animals  from  being  on  such  road."  The  criticism  is  made 
that  the  court  gave  the  jury  to  understand  that  the  road  must 
be  inclosed  with  such  a  fence  as  would  actually  prevent  the 
animals  from  going  upon  the  track.  The  language  of  the 
statute  is :  "  This  act  shall  not  applv  to  any  railroad  company 
or  corporation,  or  the  assignee  or  lessee  thereof,  whose  road 
is  inclosed  with  a  good  and  lawful  fence,  to  prevent  such 
animals  from  being  on  such  road.'*  We  do  not  think  the 
words  "which  prevents,"  as  used  in  the  court's  charge,  in- 
stead of  the  language  of  the  statute,  "  to  prevent,'*  misled  the 
jury. 

An  affirmance  of  the  judgment  of  the  district  court  is 
recommended. 

Feb  Gttbiah. — It  is  so  ordered ;  all  the  justices  concurring. 

06  A.  &  £.  R.  Gas.— 19 
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St.  Loxtis,  Ibon  Mouktain  &  Southebn  B.  Co. 

V. 

Ferguson. 

{Arian$a9  Supreme  CouH,  Dee.  8,  1892.) 

Duty  of  Railroad  Company  to  Fence  Track— Liability  for  Frightenin|^ 
Animal* — Wiiere  a  wire  feoce  built  by  a  railroad  compaDy  along  its  track 
was  in  bad  condition,  by  reason  of  seyeral  gaps  in  it,  and  by  reason  of  not 
being  connected  with  the  track  at  the  ends,  and  a  colt  strayed  upon  the 
right  of  way  inside  such  fence,  and  the  engineer  of  an  approaching  train 
seeing  the  colt  upon  the  track,  sounded  the  whistle  and  frightened  the 
colt,  whereupon  it  ran  against  the  wire  fence  and  was  killed,  the  railroad 
company  was  held  not  liable  for  the  value  of  the  colt,  on  the  ground  that 
the  owners  of  animals  in  permitting  them  to  run  at  large  assume  all  the 
risks  to  which  the  animals  are  exposed. 

Appeal  from  Hempstead  circuit  court 
Dodge  dk  Johnson^  for  appellant. 
Ja8.  H,  McGoUum^  for  appellee. 

Battle,  J. — Appellant  inclosed  a  part  of  its  railway  track 
and  right  of  way  with  a  wire  fence.     For  three  years  the  fence 

was    permitted    to    stand   without  repairs.     The 
*^  result  was,  at  the  end  of  that  time,  it  was  in  a 

very  bad  condition.  There  were  several  gaps  in  it,  and  it  was 
not  connected  with  the  track  at  the  ends.  While  it  was  in 
this  condition  the  colt  of  appellee  strayed  on  the  right  of  way 
of  appellant,  and  upon  the  part  of  its  railway  track  so  in- 
closed ;  and  an  engineer  of  an  approaching  tram,  discovering 
it  upon  the  track,  sounded  the  alarm,  frightened  the  colt,  ana 
it  ran  from  the  track  against  the  wire  fence  by  which  its 
throat  was  cut,  and  the  colt  died  from  the  wound. 

Was  the  appellant  liable  to  the  appellee  for  the  loss  occa- 
sioned by  the  failure  to  construct  the  fence  so  as  to  make  it 

harmless  to  stock,  and  keep  the  same  in  good 
Dmtj  to  ftAM  repair  ?  A  well-established  rule  of  law  is  that  the 
railroad  owner  of  private  grounds  is  under  no  obligations 

track.  tQ  teep  them  in  a  safe  condition  for  the  benefit  of 

trespassers  or  those  who  may  go  upon  them  un- 
invitedi  from  motives  of  private  convenience  in  no  way  con- 
nected with  the  owner,  or  from  curiosity.  He  is  under  no 
obligation  to  fence  or  guard  any  wells,  ditches,  stone  quarries, 
or  other  pitfalls,  or  dangerous  places  on  his  unmclosed 
f':rounds,  in  order  to  protect  animals  straying  thereon  against 
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iujuries,  and  is  not  liable  for  the  damages  suffered  because 
be  failed  to  do  so.  Hughes  v.  Bailroad  Co.,  66  Mo.  325 ; 
Clary  v.  Railroad  Co.,  14  Keb.  232, 11  Am.  &  Eng.  E.  Cas.  493 ; 
Leseman  v.  Bailroad  Co.,  4Bich.  Law,  413 ;  Oilman  v,  Bailway 
Co.,  62  Iowa,  299,  13  Am.  &  Eng.  B,  Cas.  538 ;  1  Thomp.  Neg. 
pp.  298,  303;  3  Lawson,  Bights,  Bem.  &  Pr.  §§  1149,  1151, 
and  cases  cited. 

In  Bailway  Co.  v.  Fairbaim,  48  Ark.  493,  Chief  Justice 
CocKBiLL,  speaking  for  the  court,  said:  "The  appellee  was 
injured  by  stepping  into  a  cavity  caused  by  a  rotten  plank, 
in  the  appellant's  platform  at  Bierne  station.  The  jury 
found  the  issues  in  his  favor,  and  the  question  whether  the 
appellee  was  lawfully  on  the  platform  at  the  time  he  was 
injured  is  the  only  one  properly  left  for  our  consideration. 
If  he  was  there  merely  from  curiosity,  or  for  his  own 
convenience  for  the  transaction  of  business  in  no  way 
connected  with  the  railroad  company,  no  relation  existed 
between  him  and  the  company  which  imposed  upon  the  latter 
the  duty  of  exercising  even  ordinary  care  in  maintaining  a 
safe  platform  for  his  own  use,  and  it  is  not  liable  for  his  in- 
jury. ' 

Is  an  owner  of  private  grounds  under  greater  obliga- 
tions to  owners  of  hve  stock  as  to  such  stock  ?  In  Bail- 
way  Co.  V.  Kirksey,  48  Ark.  368,  the  court  said :  "The  rail- 
road's obligation  as  a  carrier,  or  its  duty  to  a  person 
rightfully  upon  its  track,  are  not  coincident  with  the  nega- 
tive duty  not  to  injure,  unnecessarily,  stock  that  wanders 
upon  its  ri^ht  of  way  and  track.  It  is  held  to  a  rigid  ob- 
servance of  its  public  duties,  but,  as  to  stock  straying  upon 
its  right  of  way,  its  obligation  is  not  different  from  that  of 
other  owners  or  occupants  of  real  estate.  *  *  *  The  statute 
has  placed  no  obligation  upon  the  railroad  in  that  respect, 
and  the  rights  and  liabilities  of  the  company  and  stock  owner 
are  governed  by  the  common  law.  The  company  is  not  re- 
quired to  fence  out  the  stock,  and  the  stocK  owner  enjoys 
the  passive  license  of  free  pasturage  upon  its  open  premises 
as  upon  those  of  natural  persons,  without  being  held  to  ac- 
countability as  a  trespasser.  *  *  *  The  technical  wrong  that 
the  landowner  suffers  by  the  entry  of  another's  stock  is  re- 
garded as  too  slight  to  engage  the  attention  of  the  law, — dam- 
num absque  injuria.  But  the  privilege  of  entry  and  free  pas- 
turage is  not  a  right  which  can  be  demanded  and  enforced, — 
it  is  only  an  immunity  from  suit  or  punishment ;  and  the 
company  or  other  landowner  is  under  no  obligation  to 
expend  money  or  labor  in  preparing  the  land  for  a  convenient 
or  a  safe  enjoyment  of  it.'*  And  this  court,  in  that  case,  held 
that "  the  duty  of  raUroad  companies  to  avoid  unnecessary 
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injury  to  stock  upon  their  tracks  does  not  require  them  to 
keep  their  entire  right  of  way  clear  of  obstructions  which 
conceal  stock  from  view  of  the  engineer  of  the  train  until 
they  rush  upon  the  track  unseen,  and  too  late  to  avoid  the 
injury." 

The  law  upon  this  subject,  and  the  reason  for  it,  are  clearly 
and  succinctly  stated  by  Chief  Justice  Gibson  in  Knight  v, 
Abert,  6  Pa.  St.  472.  He  said  :  "In  this,  and  perhaps  every 
American,  state,  an  owner  of  cattle*  is  not  liable  to  an  action 
for  their  browsing  on  their  neighbor's  uninclosed  woodland. 
But  it  follows  not,  because  such  browsing  is  excusable  as  a 
trespass,  it  is  a  matter  of  right  It  is  an  immunity,  not  a 
privilege,  or,  at  most,  a  license  revocable  at  the  will  of  the 
tenant,  who  may  turn  his  neighbor's  cattle  away  from  his 
grounds  at  pleasure.  Their  entry  is,  in  strictness,  a  trespass, 
which,  for  its  insignificance,  is  not  noticed  by  the  law, 
probably  on  the  foot  of  the  maxim  de  minimis,  or  perhaps 
because  it  is  better  that  all  waste  lands  should  be  treated  as 
common  without  stint.  It  certainly  saves  vexatious  litigation. 
The  particular  loss  from  it  is  inappreciable,  even  as  a  subject 
of  nominal  damages,  and  would  probably  be  held  so  even  in 
England,  where  waste  land  is  altogether  worthless.  But, 
even  if  an  owner  of  cattle  had  the  right  claimed  for  him,  the 
tenant  would  not  be  bound  to  expend  his  money  or  his  labor 
in  preparing  his  land  for  the  safe  and  convenient  enjoyment 
of  it.  A  man  must  use  his  property  so  as  not  to  incommode 
his  neighbor,  but  the  maxim  extends  only  to  neighbors  who 
do  not  interfere  with  it  or  enter  upon  it  He  who  suffers  his 
cattle  to  go  at  large  takes  upon  himself  the  risks  incident  to 
it.  If  it  were  not  so,  a  proprietor  could  not  sink  a  well  or  a 
sand-pit,  dig  a  ditch  or  a  millrace,  or  open  a  stone-quarry  or 
a  mine-hole,  on  his  own  land,  except  at  the  risk  of  being 
liable  for  consequential  damages  from  it,  which  would  be  a 
most  unreasonable  restriction  of  liis  enjoyment.  He  might 
as  well  be  required  to  level  a  preci})ice,  put  a  fence  round  a 
swamp,  or  cut  down  reclining  trees.  It  is  enough,  in  all 
reason,  that  his  neighbor's  cattle  have  the  range  of  his  forest, 
without  imposing  on  him  the  duty  of  looking  to  their  safety. 
If  the  owner  <)f  them  does  not  choose  to  enjoy  his  license  on 
that  footing,  let  him  keep  them  at  home,  or  send  a  herdsman 
along  with  them.  The  law  imposes  no  such  duty  on  the 
tenant." 

Upon  the  principle  stated  in  the  cases  we  have  cited,  rail- 
road companies  are  not  required  to  cover  culverts  and  bridges 
in  their  tracks  so  as  to  permit  stock  to  pass  over  them  in 
safety ;  yet  it  is  a  notorious  fact,  as  attested  by  the  records 
of  this  court,  that  cattle  frightened   by  approaching  trains 
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Lave  run  into  uncovered  culverts  and  been  killed ;  and  it 
never  has  been  suggested  by  any  court,  so  far  as  known  to 
us,  that  a  railroad  company  was  liable  for  such  injuries  be- 
cause the  culverts  were  uncovered.  Bailroad  Co.  v.  Newman, 
36  Ark.  607;  Railway  Co.  v.  Trotter,  37  Ark.  593,  11  Am.  & 
Eng.  R  Cas.  475. 

There  is,  however,  a  class  of  authorities  which  holds,  by 
way  of  exception  to  the  general  rule,  that  it  is  the  duty  of  the 
owners  of  private  grounds  to  erect  suitable  guards  around 
the  excavations  made  by  them  thereon,  so  near  a  public  road 
that  persons  and  animals  passing  on  the  road  miglit  accident- 
ally fall  into  the  same,  and  thatthey  are  liable  to  any  one  who 
may  be  injured  by  accidents  resulting  from  their  failure 
to  do  so.  Clary  v.  Bailroad  Co.,  14  Neb.  232,  11  Am.  &  Eng. 
Br.  Cas.  493,  and  cases  cited ;  3  Lawson,  Bights,  Bem.  &  Pr., 
§  1157,  and  cases  cited ;  1  Thomp.  Neg.,  p.  307.  In  Townsend 
V.  Wathen,  9  East,  277,  A.  kept  on  his  open  grounds  near  the 
highway,  without  notice,  certain  traps  baited  with  flesh,  for 
the  purpose  of  catching  his  neighbor's  dogs,  and  B.*s  dog, 
led  by  his  natural  instinct, -ran  into  one  of  these  traps  and 
was  killed,  and  it  was  held  that  A.  was  liable  to  B.  lor  the 
•damages  caused  by  the  killing  of  the  dog.  And  in  a  case  in 
which  the  defendant  had  dug  a  pit  under  &  cotton-gin,  near  a 
highway,  and  kept  it  uninclosed,  with  corn  and  cotton-seed 
Hcattered  about  it,  and  the  plaintiff's  cow,  which  he  had 
turned  out  at  a  place  remote  from  the  gin,  fell  into  it  and  was 
killed,  this  court  held  that  the  defendant  was  guilty  of  negli- 

5ence,  and  liable  to  the  plaintiff  for  the  value  of  the  cow. 
ones  V.  Nichols,  46  Ark.  207. 

In  this  case  the  appellant  was  under  no  obligation  to  con- 
struct and  maintain  a  fence  along  its  track  or  highway,  or 
to  place  guards  around  wells  or  other  pitfalls  or  dangerous 
agencies  on  its  right  of  way,  to  protect  animals,  uninvited, 
wandering  thereon  against  injuries.  It  was  under  no  greater 
obLgations  to  provide  safeguards  against  wire  fences  than  it 
was  to  place  them  around  pits  or  other  dangerous  places. 
The  peculiarity  of  the  danger  does  not  alter  the  duty  or  lia- 
bility. The  owner  of  animals,  in  permitting  them  to  run  at 
large,  assumes  all  the  risks  to  which  the  animals  are  exposed 
by  reason  of  such  dangers. 

In  the  trial  of  this  case  no  evidence  was  adduced  tending 
to  show  that  the  appellant   placed  anything  on 
its  right  of  way  calculated  to  invite   or  induce  Defectire 
horses    and    cattle  to  go   thereon,    between    its  Hj^j^Ttw'^"' 
track  and  the  wire  fence,  and  that  appellee's  colt  puy. 
was  thereby  invited  or  induced  by  appellant  to 
^o  upon  the  same  at  the  time  it  was  kuled,  as  in  the  case  of 
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Sisk  V.  Crump,  112  Ind.  504,  cited  by  appellee.  There  was 
no  eyidence  tending  to  sliow  that  the  wire  fence  was  cons- 
tructed or  maintained  in  such  manner  and  so  near  a  public 
street  or  road  as  to  make  it  dangerous  for  horses  or  cattle 
passing  along  the  street  or  road.  There  was  no  evidence  to 
show  that  this  case  comes  within  any  exception  to  the  general 
rule.  The  evidence  tended  to  prove,  in  short,  the  foUowiug 
facts :  That  the  wire  fence  was  in  bad  condition  by  reason  of 
the  gaps  in  it ;  that  appellee's  colt,  uninvited,  wandered  upon 
the  right  of  way  and  track  of  appellant,  was  frightened  by 
an  alarm  lawfully  given  on  a  passing  train,  and  ran  against 
the  fence,  and  was  thereby  wounded  and  killed.  The  case 
comes  clearly  within  the  general  rule,  as  we  have  stated  it. 

But  appellant  did  owe  to  appellee  the  duty,  when  it  dis- 
covered his  colt  upon  its  track,  to  use  ordinary  or  reasonable 
care  to  avoid  injury  to  it  by  running  its  train  against  it,  or  by 
frightening  and  driving  it  by  unnecessary  alarms  against  the 
wire  fence.  Railway  Co.  v.  Roberts  (Ark.),  19  S.  W.  Rep* 
1055 ;  Railroad  Co.  v.  Hudson,  62  Ga.  679. 

Reversed,  and  remanded  for  a  new  trial. 

Negligence  of  Employes  in  Frightening  AnimaiSi — In  Lynch  e.  Northern 
Pacitic  K.  Co.,  84  Wis.  848,  it  was  held  that  fright  could  not  be  regarded 
as  the  proximate  cause  of  injury,  where  a  horse  jumped  the  cattle-guard  at 
a  railroad  track,  upon  being  frightened  by  a  train,  and  ran  along  the  right 
of  way  untill  it  became  entangled  in  a  bridge  and  was  injured. 

Liability  of  Railroad  Companies  for  Injuries  to  Animals  not  Resulting 
from  Contact  with  Traln^ — See  note,  19  Am.  &  Eog.  R.  Cas.  610;  note, 
15  Am.  &  £ng.  R.  Cas.  526;  note,  49  Am.  <&  Eng.  R.  Cas.  626. 

In  Cobb  V.  Columbia  <&  G.  R.  Co.,  37  S.  Car.  194,  it  was  held  that  a  rail- 
road company  was  liable  for  injury  to  a  horse  which  had  been  made  to  run 
away  by  reason  of  the  conduct  of  the  engineer  in  unnecessarily,  mali- 
ciously, and  recklessly  sounding  the  whistle,  but  not  for  the  conduct  of 
the  trainman  in  shouting  at  the  norse. 


MissouBi  Pacific  B.  Ckx 

v. 

Gill. 

(99  Kansas,  441.) 


Stock-killing  Act^Demand  for  Damages  before  Beginning  Suita — In  an 
action  under  paragraph  1252  of  the  General  Statutes  of  1889,  for  injuries 
to  stock,  where  there  was  evidence  tending  to  show  that  there  was  both  a 
yerbal  and  written  demand,  but  the  trial  court  rejects  the  copy  of  the  no- 
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tice  of  the  written  demand  upon  the  ground  that  it  was  not  the  best  evi- 
dence, and  the  jury  found  that  there  was  both  a  written  and  verbal  de- 
mand, hddj  that  the  finding  that  there  was  a  written  demand  was  immate- 
rial, and  that  a  new  trial  should  not  be  granted  for  that  reason. 

Liability  .of  Railroad  Company  under  the  Statute  for  Frightening  Ani- 
mals.— The  plaintiff's  mare  was  pasturing  on  the  defendant's  ric^ht  ul  way, 
at  a  place  where  it  ought  to  have  been,  but  was  not,  inclosed.  8he  was 
frightened  by  the  sounding  of  a  whistle  upon  an  engine  drawing  a  train  of 
cars,  and  ran  along  by  the  side  of  the  track  on  the  right  of  way  into  a 
barbed-wire  fence  running  at  right  angles  with  the  railroad,  and  was  in- 
jured.    Eeldy  that  the  defendant  was  liable,  under  the  statute. 

Commissioneb's  decision.    Error  to  Osage  district  court. 
Waggener,  Martin  dt  Orr^  for  plaintiff  in  error. 
J.   W.  Lord,  for  defendant  in  error. 

GBEfeN,  C. — Tliis  was  an  action  brought  by  T.  M.  Gill 
against  the  Missouri  Pacific  Bailway  Company  to  recover 
damages  for  injuries  to  a  mare  owned  by  the 
former  on  October  20,  1886,  The  plaintiflF  al-  ^•^•■''^^• 
leged  the  failure  of  the  railway  company  to  fence  its  railroad, 
and  also  negligence  upon  the  part  of  the  company  in  sound- 
ing the  whistle,  by  reason  of  which  the  mare  of  the  plaiutiiS 
became  frightened,  and  ran  against  a  barbed-wire  fence  and 
was  injured.  It  seems  from  the  evidence  that  the  mare,  with 
four  other  horses,  was  grazing  north  of  the  railroad  track,  in 
a  pasture  which  lies  principally  on  the  south  side  of  the  right 
of  way,  but  also  extends  a  short  distance  north  of  it,  leaving 
only  a  narrow  strip  between  the  railroad  and  the  fence  on  the 
north  side  of  the  pasture.  There  was  a  young  hedge  inclos- 
ing the  pasture,  with  a  barbed-wire  fence  on  the  inside  of  it, 
and,  when  the  railroad  was  constructed  through  the  north 
side  of  the  pasture,  the  company  made  a  barbed-wire  fence 
from  the  northeast  comer  of  the  pasture  south  to  the  track. 
The  strip  north  of  the  track  was  in  blue  grass,  and  as  the 
horses  were  grazing  there,  near  the  track,  a  construction 
train  approached  from  the  west,  and  the  engineer  sounded 
the  whistle,  the  first  blast  of  which  scared  the  animals,  and 
they  all  ran  eastwardly,  the  mare  in  the  lead,  broke  through 
the  barbed-wire  fence  forming  the  east  line  of  the  pasture 
north  of  the  track,  and  were  thereby  injured.  The  case  was 
first  tried  before  a  justice  of  the  peace,  and  then  appealed  to 
the  district  court,  and  each  time  resulted  in  a  judgment  for 
the  plaintiff.  In  the  district  court  the  plaintiff  recovered  a 
verdict  for  $100  damages,  and  $35  attorneys'  fees.  The  rail- 
road company  brings  the  case  here,  and  insists  that  there  is 
neither  common-law  nor  statutory  liability. 

The  verdict  and  judgment  of  the  district  court  are  based 
upon  the  theory  that  there  was  a  statutory  liability,  and  it  is 
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unaecessanr  for  us  to  discuss  this  question  of  the  commou- 
DevaBd  Air  "^^^  liability,  if  the  judgment  can  be  upheld  upon 
daMaffMb«-  the  theory  upon  which  the  case  was  tried  and 
fore  briafftog  determined.  The  first  claim  made  is  that  there  was 
*"'^*  no  legal  demand  made  upon  the  railroad  company 

30  days  before  the  suit  was  brought.  The  plaintiff  below 
commenced  his  suit  on  the  22d  day  of  March,  1888.  He  tes- 
tified that  he  seryed  notice  on  the  agent  of  the  company  on 
the  9th  day  of  January,  1888.  It  is  true  that,  when  he  offered 
a  copy  of  the  demand  in  evidence,  it  was  rejected,  because  it 
was  not  the  best  evidence.  He  had  without  objection  testified 
that  he  had  given  the  company  a  written  notice,  and  after* 
wards  testified  that  he  made  an  oral  demand  for  his  damages 
upon  the  ticket  agent.  The  jury,  in  answering  the  special 
questions,  found  that  the  plaintiff  had  made  a  demand  in  writ- 
ing, as  well  as  an  oral  or  verbal  demand.  It  is  now  insisted 
by  the  plaintiff  in  error  that  because  the  court  excluded  the 
copy  of  the  written  demand,  because  it  was  not  the  best  evi- 
dence, the  answers  of  the  jury  to  the  special  questions  in  le- 
gard  to  the  demand  were  contradictory,  and  the  court  should 
for  that  reason  have  granted  a  new  trial.  There  was  evidence 
that  tlie  plaintiff  made  both  a  written  and  verbal  demand 
upon  the  agent  of  the  railroad  company  more  than  30  days 
before  the  commencement  of  the  action.  The  jury  having 
found  that  a  demand  had  been  made,  it  is  immaterial  whether 
it  was  in  writing  or  not.  Either  is  sufficient.  Railroad  Go.  v. 
Butman,  22  Kan.  640. 

It  is  further  argued  that  the  essential  facts  do  not  justify 
a  recovery  in  this  case  ;  that  the  animal  was  not  injured  in 
operating  the  railroad,  and  as  a  direct  result  of  sucn  opera- 
tion. The  jury  found  that  the  mare  was  grazing  in  the  pas- 
ture on  the  railroad  company's  right  of  way,  and  that  she  was 
injured  several  feet  north  of  the  track,  by  running  into  a 
sutatory  barbcd-wire  fence  which  ran  at  right  angles  with 
lUbiiityfor  the  railroad  from  a  culvert  to  the  fence  on  the 
rrUhteiiiBff  north  side  of  the  pasture.  While  the  precise 
aniniAi.  question  has  never   oeen  passed  upon    by  this 

court,  it  has  been  held,  in  the  case  of  Kailroad  Co.  v.  Jones, 
20  Kan.  527,  that  where  an  animal  got  on  to  the  railroad 
track  at  a  place  where  it  should  have  been,  but  was  not, 
fenced,  and  was  frightened  by  an  approaching  train,  and  fled 
along  the  track  until  a  bridge  was  reached,  and  was  either 
thrown  forward  or  jumped  onto  the  bridge,  and  fell  between 
the  ties,  and  was  thus  fatally  injured,  the  railroad  company 
was  liable  under  the  statute.  In  delivering  the  opinion  of 
the  court,  Judge  Bbeweb  said :  "  Again,  the  liability  is  not 
limited  to  cases  where  the  animal  is  killed  or  wounded  by  the 
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*  eBgine  or  cars/ — which  might  perhaps  be  construed  as  re- 
ferring solely  to  actual  collision, — but  extends  to  those  cases 
where  the  animal  is  injured  '  in  any  other  manner  whatever  in 
operating  such  railway.'  This  last  clause  is  very  broad,  and 
clearly  covers  a  case  like  the  present.  Whether  the  engine 
strucK  the  mare  or  not,  the  injury  resulted  directly  from  the 
operating  of  the  raflway.  Of  course,  the  mere  fact  that  she 
was  injured  on  the  track  would  not  be  conclusive.  An  in- 
jury might  happen  from  the  act  of  strangers,  or  the  wanton 
acts  of  employes  of  the  road,  outside  of  the  scope  of  their 
employment.  If  a  brakeman,  seeing  a  mare  on  the  track,  had 
drawn  his  revolver  and  shot  her  in  mere  wantonness,  the  com- 
pany would  not  be  liable.  Such  act  might  foe  done  while  op- 
eranng  the  railway,  but  not  in  operating  it.  It  is  like  any 
other  wanton  and  wilful  act  of  employ^  outside  the  scope  of 
their  employment,  casting  no  liability  on  any  one  but  them- 
selves. !But  when  the  injury  occurs  in  the  actual  operating 
of  the  railway,  and  as  the  airect  result  of  such  operating,  then 
the  statute  applies.  Here  the  company  was  running  one  of 
its  trains.  An  animal  is  on  the  track,  permitted  to  come  on 
through  the  lack  of  a  fence  along  the  track  at  a  place  where 
it  ou^t  to  be  fenced.  The  approaching  train  frightens  it,  it 
flees  along  the  track  to  avoid  the  danger,  and  in  that  flight 
either  falls  or  is  thrown  by  the  engine  into  the  open  spaces 
of  a  tie  bridge,  and  is  injured.  Clearly,  the  train,  acting 
upon  the  animal's  sense  of  fear,  and  the  open  space  of  the 
bridge,  are  the  direct  causes  of  the  injury.  It  results  from 
and  occurs  in  the  operating  of  the  railroad." 

In  this  case,  instead  of  being  on  the  track,  the  mare  was 
on  the  right  of  way,  became  frightened  by  the  sound  of  the 
whistle,  ran  along  the  right  of  wav,  by  the  side  of  the  track, 
into  the  barbed-wire  fence.  We  think,  upon  the  authority  of 
the  above  case,  the  company  is  liable,  and  the  judgment  of 
the  district  court  should  be  affirmed. 

Pbb  Cttbiam. — It  is  so  ordered ;  all  the  justices  concurring. 

Action  for  Damages  after  Demanding  Value  of  Stock  Killedi  —  In  St. 

Louis  &  S.  F.  K.  Co.  v.  Kinman,  49  Kan.  627,  it  was  held  that  an  owner  of 
stock  can  maintain  an  action,  under  the  Act  of  1874  (Geo.  St.  1889,  pars. 
1251-1256),  against  a  railroad  company  for  injuring  his  stock,  only  after  a 
demand  for  payment  for  such  injury  has  been  made  upon  some  ticket- 
agent,  station-agent,  or  upon  some  other  agent  of  the  railroad  company 
having  antbority  to  collect  or  settle  claims  for  such  injuries. 

In  Union  Pacific  R  Co.  «.  Shelley.  49  Kan.  667,  it  was  held  that,  in  a 
statutory  action  to  recover  the  value  of  two  horses  killed  by  a  railway 
company  in  the  operation  of  its  trains,  a  demand  is  sufficient  where  it  is 
established  that  the  plaintiff  goes  to  a  station-agent  of  the  company  30 
days  before  suit  is  brought  and  informs  such  agent  that  he  wants  to  make 
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a  demand  for  the  horses  killed,  givea  a  description  of  them,  and  states 
that  they  were  worth  $300,  and  the  agent  takes  the  denuind  down  and 
says  **  All  right,"  and  it  further  appears  that  such  demand  was  transmit 
ted  to  the  claim-agent  of  the  company  and  a  settlement  attempted. 


Ilunois  Central  R  Oo. 

V. 

Noble. 

(lUinMi  Buprem  OouH,  Nov.  2,  1809.) 

Cattle  on  Right  of  Way — Duty  of  Railroad  Employes  to  Keep  Lookout. — 

A  railroad  company  has  a  right  to  an  unobstructed  use  of  its  track,  and 
where  its  fences  are  in  proper  condition  its  employes  are  not  bound  to  an* 
ticipate  the  presence  of  cattle  trespassing  upon  its  tracks,  nor  maintain  an 
especial  vigilance  in  looking  for  them,  until  in  some  way  notified  that  they 
are  in  fact,  or  are  likely  to  be,  on  the  track. 

Appeal  from  appellat^^  court,  third  district 
WtUiams  dc  Capen^  for  appellant. 
Stevenson  dt  Evnng  and  John  F.  Wight,  for  appellee. 

Bailey,  G.J. — This  was  an  action  on  the  case,  brought  hy 
John  T.  Noble,  against  the  Illinois  Central  Bailroad  Oom- 
flteted.  P*^y»  ^  recover  the  value  of  certain  horses  of  the 
***  '  plaintiff,  killed  on  the  defendant's  railroad  by  one 
of  its  engines.  The  first  count  of  the  declaration,  upon  which 
alone  the  case  seems  to  have  been  tried,  alleges,  in  substance,, 
that  on  and  before  August  1,  1890,  the  defendant  was  a  rail> 
road  corporation,  and  was  possessed  of  and  using  and  oper- 
ating a  certain  railroad  extending  through  the  county  of 
McLean,  and  that  five  horses  of  the  plaintiff  then  and  tnere 
strayed  and  went  upon  the  defendant's  said  railroad,  and,  said 
horses  being  then  and  there  on  said  railroad,  a  certain  engine 
of  the  defendant  was  then  and  there  so  carelessly,  negligently, 
and  improperly  run,  conducted,  and  directed  by  divers  agents^ 
of  the  defendant,  that  said  engine  run  upon  and  struck  said 
horses  with  great  force  and  violence,  and  thereby  theli  and 
there  killed  ^id  horses  of  the  plaintiff,  each  of  the  value  of 
$200.  The  defendant  pleaded  not  guilty,  and  the  trial,  which 
was  had  before  the  court  and  a  jury,  resulted  in  a  verdict 
finding  the  defendant  guilty,  and  assessing  the  plaintiff's  dam- 
ages  at  $550,  and  for  that  sum  and  costs  the  plaintiff  had 
judgment.  On  appeal  to  the  appellate  court  said  judgment 
was  affirmed,  and  the  record  is  now  brought  to  this  court  by 
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appeal  from  said  judgment  of  affirmance,  the  judges  of  that 
court  having  granted  the  necessary  certificate  of  importance. 

It  appears  that  the  plaintiff,  at  the  time  the  horses  were 
killed,  was  the  owner  of  a  tract  of  land  in  McLean  county, 
through  which  the  defendant's  railroad  runs,  and  the  plaintiff 
has  a  private  farm  crossing  over  said  railroad,  with  gates  on 
either  side.  No  claim  is  made  of  any  negligence  on  part  of 
the  defendant  in  the  matter  of  properly  fencing  its  right  of 
way,  or  of  constructing  and  maintaining  the  gates  at  said  farm- 
crossing.  On  the  night  of  August  1,  1890,  five  of  the  plaintifl^s 
horses  got  onto  the  defendant's  ri^ht  of  way,  and  were  struck 
by  one  of  the  defendant's  locomotive  engines,  propelling  one 
of  its  freight  trains,  and  were  all  killed.  The  evidence  renders 
it  probable  that  said  horses  got  onto  the  right  of  way  by  pass- 
ing through  one  of  said  gates,  but  there  is  no  evidence  tend- 
ing to  show  by  whose  fault  the  gate  was  opened,  nor  .what 
care,  if  any,  had  been  taken  by  the  plaintiff  to  prevent  his 
horses  from  getting  upon  the  railroad.  It  seems,  however, 
to  have  been  conceded  at  the  trial  that  the  gate  was  not  left 
open  through  the  fault  of  the  defendant,  as  the  plaintiff's 
counsel  expressly  declared  in  open  court  that  he  was  not  seek- 
ing to  recover  because  the  gate  was  left  open.  The  night 
seems  to  have  been  a  moonlight  night,  and  tne  negligence  on 
the  part  of  the  employes  in  charge  of  the  engine,  upon  which 
the  plaintiff  bases  his  right  to  recover,  consists  of  their  failure 
to  exercise  proper  diligence  in  discovering  that  the  horses  were 
on  the  track  in  time  to  so  check  the  speed  of  the  train  as  to  pre- 
vent a  collision.  The  testimony  of  the  employes  in  charge  of 
the  train  tends  to  show  ^hat  they  did  not  and  could  not  see 
the  horses  until  so  near  them  that  a  collision  could  not  be 
avoided ;  the  testimony  of  the  engineer  being  to  the  effect  that 
the  horses  stepped  onto  the  track  only  a  few  feet  in  front  of 
the  engine,  and  that  he  then  did  everything  in  his  power  to 
avoid  colliding  with  them.  Other  witnesses,  however,  testi- 
fied as  to  the  appearance  of  the  tracks  of  horses  as  seen  on 
the  railroad  track  after  the  collision,  from  which  the  inference 
is  sought  to  be  drawn  that  the  horses  went  upon  the  track  at 
such  a  distance  in  front  of  the  engine  that  the  engineer,  in 
the  exercise  of  ordinary  care,  might  have  discovered  them  in 
time  to  prevent  the  accident. 

The  court  thereupon,  at  the  instance  of  the  plaintiff,  gave 
to  the  jury  the  following  instruction  :    "  The  court 
instructs  the  jury  that,  in  determining  the  ques-  ..ReMoa- 
tion  of  the  liability  of  the  railroad  company  in  this  »bi«*>  ear«— 
case,  you  have  a  right  to  take  into  consideration  the  ^^^  ^^  *•"■' 
character  ai^d  circumstances  of  the  injury,  as  shown 
by  the  evidence,  and  in  weighing  the  testimony  you  should 
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•oonsider  all  the  evidence  together,  and  ^ve  to  the  testimony 
of  every  witness  whatever  weight  in  your  judgment  it  deserves ; 
and  if,  from  all  the  evidence,  and  from  all  the  circumstances 
shown  by  the  evidence,  joxx  believe  that  by  the  exercise  of 
reasonable  care  and  caution  the  horses  coula  have  been  seen 
by  the  employ^  of  the  defendant  in  charge  of  said  train,  after 
said  horses  were  on  the  track  of  defendant's  railroad,  in  time 
to  have  stopped  said  train,  or  to  have  reduced  its  speed  so 
as  not  to  have  injured  said  horses,  by  the  exercise  of  reason- 
able diligence,  then  it  was  the  duty  of  said  employes  to  have 
done  so,  and,  if  they  did  not,  then  the  defendant  is  liable  for 
such  negligence,  and  the  plaintiff  is  entitled  to  recover  whatever 
the  jury  may  believe  from  the  evidence  said  horses  were 
worth.'*  The  following  instruction,  asked  on  behalf  of  the 
defendant,  was  modified  by  the  assertion  of  the  words  in  ital- 
ics, and  was  given  as  modified :  "  Unless  the  plaintiff  has 
E roved,  by  a  preponderance  of  the  evidence,  that  after  the 
orses  were,  or  by  the  exercise  of  reosojiaUe  care  cotdd  have  beeuy 
seen  approaching  the  track,  or  on  the  track,  the  trainmen  might, 
by  the  exercise  of  ordinary  care,  have  prevented  the  train 
from  striking  the  horses,  you  should  fina  the  defendant  not 
guilty." 

A  minor  criticism  of  these  instructions  is  that  they  use  the 
word  *^  reasonable  "  as  indicating  the  degree  of  care  and  cau- 
tion which  the  law  made  it  the  duty  of  the  defendant's  em- 
ployes to  exercise,  for  the  purpose  of  discovering  the  horses 
on  the  railroad  track,  or  approaching  thereto.  Unless  the 
word  "  reasonable  "  is  to  be  understood  as  the  e(juivalent  of 
**  ordinary,"  we  should  be  disposed  to  think  the  objection  well 
taken.  If  not  used  in  that  sense,  the  word  "  reasonable  " 
would  have  had  no  fixed  meaning,  and  would  have  authorized 
the  jury  to  apply  to  the  conduct  of  the  defendant's  employes 
any  rule  as  to  the  care  and  caution  they  might  have  deemed 
reasonable.  In  that  case  the  effect  of  the  instruction  would 
have  been  to  submit  to  the  jury  the  determination  of  a  rule  of 
law.  But  we  think  "reasonable  care  "  is  to  be  understood, 
ixud  must  have  been  understood  by  the  jury,  as  meaning 
**  ordinary  care,"  and  that  said  instructions  are  to  be  treated 
us  though  the  latter  phrase  had  been  employed.  Bead  v. 
Morse,  34  Wis.  315  ;  Kellogg  v,  Bailway  Co.,  26  Wis.  223. 

The  question,  then,  is  whether,  under  the  facts  which  the 
evidence  in  the  case  tends  to  prove,  the  defendant's  servants 
were  bound  to  exercise  ordinary  care  and  caution  to  see  said 
horses,  and  discover  their  presence  on  defendant's  right  of 
way.  The  evidence  undoubtedly  tends  to  prove  that  the  plain- 
tiff*s  horses,  at  the  time  they  were  killed,  were  on  the  defend- 
ant's railroad  track  wholly  without  right,  and  were  in  fact 
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mere  trespassers.  Indeed  there  seems  to  be  no  substantial 
dispute  tnat  such  was  the  case.  The  defendant  is  shown  to 
have  performed  its  entire  statutory  duty  in  respect  to  erect- 
ing and  maintaining  fences  on  the  sides  of  its  road,  with  gates 
at  the  plaintiffs  farm-crossing,  and  no  negligence  on  the  part 
of  the  defendant  in  those  respects  is  insisted  upon.  While  it 
is  probable  that  the  horses  got  onto  the  railroad  through  one 
of  said  gates,  it  is  not  claimed  that  such  gate  was  left  open 
through  the  defendant's  negligence,  and  the  plaintiff's  coun- 
sel, as  we  haye  seen,  expressly  disclaimed  any  right  to  recover 
ou  the  ground  of  any  negligence  in  leaving  said  gate  open. 
The  defendant,  having  performed  its  entire  legal  duty  in  the 
matter  of  fencing  its  road,  was  entitled  to  the  enjoyment  of 
its  right  of  way,  free  from  the  incursion  of  the  domestic  ani- 
mals of  adjoining  proprietors ;  and  such  animals,  in  getting 
through  said  fence  onto  the  right  of  way,  were  wrongfully 
there,  and  were  trespassers. 

The  evidence  also  tends  to  show,  and  on  this  point  there 
seems  in  like  manner  to  be  no  substantial  controversy,  that 
the  defendant's  employes,  in  charge  of  its  train,  had  no  actual 
knowledge  or  notice  of  the  presence  of  the  plain-  ,..-,, 
tiff's  horses  on  the  defendant's  right  of  way  until  roa/wupioyM 
the  engineer  saw  them  as  they  were  on  the  track,  to  keep  lookout 
or  just  stepping  onto  the  track,  the  instant  before  ft»re«tUeoii 
they  were  struck  by  the  engine.  Nor  is  there  any  ^'"**^* 
evidence  tending  to  show  that  said  employes  had  any  notice 
or  intimation  that  the  horses  were  likely  to  be  trespassing 
upon  the  defendant's  right  of  way.  The  controversy,  so  far 
as  the  facts  are  concerned,  is  whether  said  employes,  if  they 
had  been  in  the  exercise  of  ordinary  care  and  caution  to  dis- 
cover possible  trespassers  on  said  right  of  way,  would  have 
discovered  said  horses  in  time  to  avoid  injuring  them.  What 
duty,  then,  as  to  care  and  caution,  so  far  as  it  relates  to  the 
mere  discovery  of  the  fact  that  domestic  animals  are  trespass- 
ing on  a  railroad  track,  does  the  railroad  company  and  its  em- 
ploy6s  owe  to  the  owners  of  such  animals  ?  It  is  scarcely 
necessary  to  observe  that  this  is  entirely  apart  from  any  in- 
quiry as  to  the  duty  as  to  care  and  caution  which  a  railroad 
company  and  its  employes  owe  'to  its  passengers  or  to  the 
owners  of  property  in  course  of  transportation,  nor  does  it  in- 
volve the  same  rules  which  apply  after  the  presence  of  the 
trespassing  animals  has  been  discovered  or  is  known.  The 
railroad  company  has  a  right  to  an  unobstructed  use  of  its. 
track,  and  it  is  justified  in  presuming,  and  in  acting  upon  the 
presumption,  until  the  contrary  is  brought  to  its  attention,, 
that  its  right  in  this  respect  will  not  be  interfered  with. 

We  are  not  prepared  to  hold  that  thp   t^vAy  of  a  railrond 
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company  to  mere  trespassers  or  to  the  owners  of  trespassing 
animals  requires  such  company  to  run  its  trains  with  a  view 
to  the  constant  probability  of  trespassers  upon  its  track.  Pre- 
caution is  a  duty  only  so  far  as  there  is  a  reason  for  appre- 
hension, and  no  one  can  complain  of  want  of  care  in  another 
where  such  care  is  rendered  necessary  only  by  his  own  wrong- 
ful act  Bailroad  Co.  v.  Hammell,  44  Pa.  St.  376  ;  1  Thomp. 
Neg.  448.  In  Railway  Co.  v.  Barlow,  71  111.  640,  which  was  a 
suit  against  a  railroad  company  to  recover  the  value  of  a  cow 
killed  by  a  passing  train,  we  said  :  ''  The  rule  of  liability  in 
such  a  case  as  the  present,  where  an  animal  is  unlawfully  upon 
a  railroad  track,  we  conceive  to  be  that  the  company  is  not, 
in  general,  liable,  unless  its  servants,  after  they  discovered 
that  the  animal  was  in  danger,  might,  by  the  exercise  of 
proper  care  and  prudence,  have  prevented  the  injury  ;  that  it 
18  not  sufficient,  in  such  case,  to  charge  the  company,  to  show 
that  they  were  running  at  a  high  rate  of  speed,  or  without 
proper  care  in  other  respects ;  '*  and  there  being  no  evidence 
that  the  employes  in  charge  of  the  engine,  after  discovering 
the  peril  of  tne  animal,  might,  by  the  exercise  of  proper  care 
and  prudence,  have  prevented  the  injury,  a  judgment  in  favor 
of  the  plaintiflF  for  the  value  of  the  coav  was  reversed.  In 
Bailroad  Co.  v.  Godfrey,  71  111.  500,  suit  was  brought  to  re- 
cover damages  for  an  injury  to  the  person  of  the  plaintiff, 
who  at  the  time  he  was  injured  was  a  trespasser  upon  the  de- 
fendant's railroad  track,  and  it  was  held  tihat  only  for  wanton 
or  wilful  injury  could  the  defendant  be  held  chargeable.  We 
there  said  :  "  Notwithstanding  the  plaintiff  was  unlawfully 
upon  defendant's  right  of  way,  or  not  in  the  exercise  of  a  legal 
right,  and  that  his  own  lack  of  ordinary  care  exposed  him  to 
the  risk  of  injury,  yet  the  defendant  might  not,  with  impunity, 
wantonly  or  wilfully  injure  him ;  and  if  defendant's  servants, 
who  were  in  the  management  of  the  engine,  after  becoming 
aware  of  plaintiff's  danger,  failed  to  use  ordinary  care  to  avoid 
injuring  him,  the  defendant  might  be  liable  ;  and  thi^,  as  we 
conceive,  is  the  only  measure  of  liability  to  be  claimed  under 
the  facts  of  this  case.'* 

The  doctrine  announced  in  these  decisions,  that  where  the 
persons  or  animals  exposed  to  injury  are  mere  trespassers, 
the  duty  to  exercise  care  arises  only  upon  discovery  of  their 
presence  on  the  railway,  seems  to  be  stncly  in  accordance  with 
the  general  current  of  authority.  Thus,  Mr.  Bedfield,  in  dis- 
cussing the  liability  of  railway  companies  for  injuries  to  do- 
mestic animals,  says :  ''Where  the  owner  of  the  animals  is  - 
unable  to  show  that,  as  against  the  railway,  they  were  properly 
upon  its  track,  or,  in  other  words,  that  it  is  through  the  fault 
of  the  company  that  they  were  enabled  to  come  upon  the  road. 
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the  company  are  not  in  general  liable,  unless  after  tliej  dis- 
oovered  the  animals,  thej  might,  by  the  exercise  of  proper 
care  and  prudence,  have  prevented  the  injury."  And  again  : 
"  It  has  been  held  not  to  be  sufficient  in  such  cases  to  charge 
the  company  to  show  that  they  were  running  at  an  unreason- 
able speed,  or  without  proper  care  in  other  respects.  The 
only  question  in  such  case  is,  we  apprehend,  whether  the 
company,  after  discovering  the  peril  of  the  animals,  might 
have  so  conducted  as  to  have  prevented  the  injury.'^  1  Bedf. 
E.  E.  (6th  ed.),  §  126.  In  a  note  to  McAllister  v.  Bail  way  Co. 
(Iowa),  19  Am.  &  Eng.  B  Cas.  108,  many  authorities  involv- 
ing a  discussion  of  the  rule  now  under  consideration  are  col- 
lected, in  most  of  which,  however,  said  rule  is  applied  to 
persons  trespassing  on  a  railway  track ;  the  doctrine  sustained 
by  said  autnorities  being  that  *^  a  railroad  company  is  not 
bound  to  keep  a  lookout  for  trespassers  walking  upon  the 
track.  When  such  parties  are  injured  by  a  passing  tram,  they 
have  only  themselves  to  blame,  and  cannot  recover,  unless  the 
servants  of  the  company  have  been  negligent,  after  becoming 
aware  of  the  trespasser  s  perilous  position."  We  see  no  reason 
why  the  duty  of  care  and  vigilance  should  not  be  the  same 
whether  the  trespasser  is  a  human  being  or  a  domestic  ani- 
mal. At  least  the  duty  to  be  on  the  lookout  for  the  latter 
can  be  no  greater  than  for  the  former. 

But  it  is  contended  that  former  decisions  of  this  court  have 
established  a  different  rule.  The  case  involving  this  point  to 
which  our  attention  is  principally  directed  is  that  of  Bailroad 
Co.  V.  Middlesworth,  46  111.  494,  and  it  must  be  admitted  that 
portions  of  the  opinion  in  that  case  lend  countenance  to  such 
contention.  It  is  apparent^  however,  that  the  question  now 
under  consideration  was  not  of  controlling  importance  in  that 
case,  as  the  proof  showed  that  the  engineer  in  charge  of  the 
engine,  as  a  matter  of  fact,  saw  the  mules  which  were  killed 
a  sufficient  time  before  reaching  them  to  have  been  able,  by  * 
the  exercise  of  ordinary  care,  to  stop  his  train,  and  thus  avoid 
colliding  with  them.  So  far  as  the  rule  there  announced  im- 
posed upon  railroads  the  duty  to  anticipate  the  presence  of 
trespassers,  and  to  be  in  constant  exercise  of  vigilance  to  dis- 
cover them,  so  as  to  make  the  breach  of  that  duty  a  ground 
for  recovery  for  the  trespasser,  said  decision  is  not  in  har- 
mony with  the  general  current  of  authority,  nor  with  what 
has  been  said  by  this  court  in  its  more  recent  decisions. 
Doubtless,  where  the  view  is  unobstructed,  so  that  if  the  en- 
.  gineer  is  at  his  post,  and  in  the  proper  discharge  of  his 
duties,  the  trespassing  animals  must  be  within  the  range  of 
his  vision,  the  presumption  will  readily  and  perhaps  neces- 
sarily arise  that  he  does  see  them,  and  his  subsequent  con- 
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duct,  as  to  beiBg  negligent  or  otherwise,  will  be  judged  of 
upon  that  basis.  But  it  cannot  be  said  that  he  is  bound  to 
anticipate  the  presence  of  trespassing  animals  on  the  track, 
or  to  be  under  any  duty  of  special  vigilance  in  relation  to 
them  until  he  is  in  some  way  notified  that  they  are  in  fact,  or 
are  likely  to  be,  on  the  track* 

We  are  referred  to  several  later  decisions  of  this  court  in 
which  the  Middlesworth  Case  is  referred  to  with  approval, 
but  in  none  of  them  does  the  precise  question  here  involved 
seem  to  have  been  presented.  We  are  of  the  opinion  thai 
the  instruction  in  this  case,  so  far  as  it  imposed  upon  the 
servants  of  the  defendant  in  charge  of  its  train  the  duty  of 
care  and  caution  to  discover  the  presence  of  trespassing  ani- 
mals,  of  which  they  knew  nothing,  upon  the  tracK,  was  erro- 
neous, and  for  that  error  the  judgment  will  be  reversed,  and 
the  cause  will  be  remanded  to  the  circuit  court  for  a  new 
trial. 

Judgment  reversed. 

Duty  of  Railroad  Company  to  Keep  Lookout  for  Animals  on  Its  Ri|^t  of 
Wayi — The  weight  of  authority  is  io  favor  of  the  propoBition  that  the  ser- 
vants of  a  railroad  company  are  bound  to  use  orainary  precaution  to  dis- 
cover the  presence  of  cattle  on  the  track,  as  well  as  to  avoid  injuring  them 
when  they  are  discovered;  and  if  they  fail  in  this  duty,  the  company  is- 
liable  for  their  negligence.  Washington  v,  Baltimore,  etc.,  R.  Co.,  17  W. 
Va.  190,  10  Am.  &  Eng.  R.  Cas.  749;  Blaine  v,  Baltimore,  etc.,  R.  Co.,  9- 
W.  Va.  252;  Kerwhacker  v.  Cleveland,  etc.,  R.  Co.,  3  Ohio  St.  172;  Cleve- 
land, etc.,  R.  Co.,  etc.,  v.  Elliott,  4  Ohio  St.  474;  Trowe  «.  Vermont  Cen- 
tral R.  Co.,  21  Vt.  487;  Johnes  «.  North  Carolina,  etc.,  R.  Co.,  70  N.  Car. 
626;  Cincinnati,  etc.,  R.  Co.  v.  Smith,  22  Ohio  St.  244;  Baylor  v,  Balti- 
more, etc.,  R.  Co.,  9  W.  Va.  271;  Louisville,  etc,,  R.  Co. «.  Wainscott,  8- 
Bush  (Ky.),  109;  Eendig  v.  Chicago,  etc.,  R.  Co.,  79  Mo.  207,  19  Am.  & 
Eng.  li.  Cas.  493;  Carlton  v,  Wilmington,  etc.,  R.  Co.,  104  N.  Car.  865;  40 
Am.  &  Eng.  R.  Cas.  178;  Kansas  City,  etc.,  R.  Co.  v.  Watson,  91  Ala.  488; 
East  Tennessee,  etc.,  R.  Co.  v.  Bayliss,  74  Ala.  150,  19  Am.  &Eng.  RCas. 
480;  East  Tennessee,  etc.,  R.  Co.  v,  Watson,  90  Ala.  41 ;  Western  R.  Co.  «. 
Lazarus,  88  Ala.  458;  Alabama,  etc.,  R.  Co.  v.  Jone^,  56  Ala.  507;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Bayliss,  75  Ala.  466,  22  Am.  &  Eng.  R.  Cas.  596;  East 
Tennessee,  etc.,  R.  Co.  v.  Bayliss,  77  Ala.  429;  Toledo,  etc.,  R.  Co.  v.  In- 
graham,  58  111.  120;  note,  40  Am.  <&;Eng.  R.  Cas.  176. 

The  Supreme  Court  of  Kansas,  speaking  through  Horton,  C.J.,  says: 
*'If  the  employes  of  the  railroad  company  could,  by  the  use  of  ordinary 
prudence,  see,  or  seeing  the  stock  on  the  track  could,  without  danger,  stop 
the  train  and  avoid  striking  the  animal,  they  were  required  to  do  so,  be- 
cause the  idea  is  not  tolerable  that  an  injury  may  be  inflicted  which  by  the 
use  of  ordinary  care  and  diligence  may  be  avoided.  ^^  Missouri  Pacific  R. 
Co.  V,  Wilson,  28  Kan.  637,  11  Am.  &  Eng.  R.  Cas.  447.  (Citing  Railroad 
Co.  f>.  CafEman,  38  111.  425;  Railroad  Co.  v.  Lewis,  58  III.  49;  Railroad  Co. 
«.  Phillippi,  20  Kan.  9;  Railroad  Co.  €.  Rice,  10  Kan.  426.)  This  opinion  . 
was  quoted  and  approved  in  Missouri  Pacific  R.  Co.  «.  Qedney,  44  Kan. 
829,  where  it  was  held  that  it  is  not  enough  for  the  engineer  and  fireman 
to  use  diligence  in  driving  away  animals  that  are  discovered  on  the  track, 
bat  that  they  should  keep  a  ^*  vigilant  lookout  and  exercise  ordinary  dili- 
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gence  "  to  discover  and  frighten  away  animals  that  are  dangerously  near 
the  track.  To  the  same  purpose,  see  Carlton  v.  Wilmington,  etc.,  R.  Co.,  104 
N.  Car.  365,  40  Am.  &  Eng.  R  Cas.  178;  Wilson  v.  Norfolk,  etc.,  R.  Co.. 
90  N.  Car.  69,  19  Am.  &EDg.  R.  Cas.  458.  ''A  watchful  lookout  must  be 
steadily  maintained  for  the  discovery  of  obstructions  on  the  track;  and  it 
is  no  excuse  for  th&  railroad  that  the  obstruction  was  not  discovered,  if  by 
prudent  watchfulness  it  could  have  b^en  discovered.  Failure  to  maintain 
a  steady  lookout  is  itself  culpable  negligence,"  but  'Mnfallibility  is  not 
attainable,  and  the  impossible  need  not  be  attempted.''  Mobile,  etc.,  R. 
Co.  f.  Caldwell,  88  Ala.  196.  In  other  cases  it  is  held  that  the  engineer  is 
not  required  to  keep  his  eye  steadily  on  the  track  before  him  to  the  neglect 
of  his  other  equally  imperative  duties.  East  Tennessee,  etc.,  R.  Co.  9. 
Bayliss,  75  Ala.  466,  22  Am.  &  Eng.  R.  Cas.  596;  Howard  v.  Louisville, 
('tc,  R.  Co.,  67  Miss.  247;  Louisville,  etc.,  R.  Co.  v.  Ballard,  2  Mete. 
(Mass.),  177.  A  Tennessee  statute  requires  all  railroad  companies  '^to 
keep  the  engineer,  fireman,  or  some  one  else,  always  on  the  lookout  ahead 
when  the  train  is  in  motion,"  and,  while  the  statute  has  been  construed 
and  enforced  with  great  strictness,  it  has  been  held  that  it  was  sufficient 
for  the  railroad  company  to  prove  that  the  statutory  precaution  was  being 
observed  at  the  time  of  the  accident^  and  that  no  recovery  could  be  had  for 
failure  to  keep  the  lookout  over  the  whole  length  of  the  road.  Louisville, 
etc.,  R.  Co.  V.  Stone,  7  Heisk.  (Tenn.),  468. 

Even  where  animals  are  wrongfully  upon  the  track,  through  the  neglect 
of  the  owner,  the  railroad  company  may  be  liable  for  injury  to  such  ani- 
mala  by  reason  of  the  negligence  of  the  engineer  in  failing  to  keep  a  proper 
lookout.  Bemis  i>,  Connecticut,  etc.,  R.  Co.,  42  Vt.  375.  See,  also,  Illi- 
nois Central  R.  Co.  «.  Middlesworth,  46  111.  494,  overruling  Central  Military 
Tract  R.  Co.  v.  Rockfellow,  17  III.  541,  and  declaring  that  the  company^ 
was  liable  for  injury  on  account  of  failure  to  keep  a  lookout,  although  the 
trespassing  stock  had  broken  through  the  railroad  fence.  See,  contra^ 
Stacy  «.  Winona,  etc.,  R.  Co.,  42  Minn.  158,  40  Am.  &  Eng.  R.  Cas.  217, 
where  it  was  held  that  the  employes  were  not  bound  to  anticipate  the 
presence  of  cattle  on  the  track  where  the  right  of  way  was  properly 
fenced. 

In  Arkansas,  railroad  companies  are  not  required  to  keep  a  lookout  for 
cattle  on  the  track,  on  the  ground  that  the  cattle  are  trespassers.  Memphis, 
etc.,  R.  Co.  V.  Kerr,  52  Ark.  162,  40  Am.  &  Eng.  R.  Cas.  171 ;  Kansas 
City,  etc.,  R.  Co.  d.  Kirksey,  48  Ark.  366;  Kansas  City,  etc.,  R.  Co.  v. 
Shaver  (Ark.),  14  S.  W.  Rep.  864. 

In  Ohio,  etc.,  R.  Co.  v.  Clutter,  82111.  128,  it  is  held  that  it  is  negligence 
for  a  railroad  company  to  permit  weeds  or  grass  to  grow  on  its  grounds, 
80  as  to  obstruct  the  view  of  the  engineer,  and  that  the  company  is  liable 
for  damages  to  stock  resulting  from  such  negligence.  See,  also,  Indian* 
spoils,  etc.,  R.  Co.  V.  Smith,  78  III.  112.  But  the  opposite  doctrioe  is  held 
by  the  Arkansas  courts.  See  Kansas  City,  etc.,  R.  Co.  v.  Kirksey,  48  Ark. 
366. 

In  any  case,  the  question  whether  or  not  the  railroad  employ^  have  been 
guilty  of  negligence  in  not  keeping  a  proper  lookout  is  for  the  jury  to  de- 
termine. Carlton  o.  Wilmington,  etc.,  R.  Co.,  104  N.  Car.  865,  40  Am.  & 
Eng.  R  Cas.  178;  Mobile,  etc.,  R.  Co.  «.  Caldwell,  83  Ala.  196;  Kent  0. 
New  Orleans,  etc.,  R.  Co.,  67  Miss.  608. 

In  Louisville  &  N.  R.  Co.  v,  Posey  (Ala.,  June  27, 1892.),  11  So.  Rep.  423, 
it  was  held,  under  the  code  providing  that  a  railroad  engineer  *'must  *  *  * 
on  perceiving  any  obstruction  on  the  track,  use  all  the  means  within  his 
power,  known  to  skilful  engineers,  such  as  applying  brakes  and  reversing 
engine,  in  order  to  stop  the  train;"  that  the  duty  to  take  precautions 
against  inflicting  injuries  upon  live-stock  arises  not  only  when  the  engineer 
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194  ILLINOIS  CKKTKAL  B,  CO*  V.   NOBLE.         [VOL.  56 

of  a  moTiDg  train  sees  an  animal  on  the  track,  or  in  dangerous  proximity 
thereto,  but  also  when,  by  the  exercise  of  due  diligence,  he  might  have 
seen  it,  and  that  a  failure  in  either  of  these  respects  is  negligence. 

In  Birmingham  Mineral  R.  Co.  e.  Harris,  (Ala.,  June  17,  1893.),  18  8o. 
Rep.  377,  in  ao  action  against  a  railroad  company  fur  injury  to  stock,  it 
was  held  proper  to  charge  the  jury  **  that  after  it  was  shown  the  plaintiff^s 
mules  were  killed  on  defendant's  railroad  by  a  moving  train,  the  burden  of 
proof  was  on  the  defendant  to  show  what  it  was  not  negligent  in  respect 
to  a  lookout." 

In  Birmingham  Mineral  R.  Co.  v,  Harris  (Ala.,  June  17,  1898.),  18  So. 
Rep.  877,  it  was  held  in  an  action  against  a  railroad  company  for  damage 
to  stock  that  it  was  improper  for  counsel  to  ask  the  question  **  Did  you  see 
the  mules  ae  soon  as  the  light  of  the  engine  permitted  you  to  see  them  ?'^ 
because  it  ignored  the  maintenance  of  a  proper  lookout. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  54  Fed.  Rep.  481,  it  was  held  that  it 
was  the  duty  of  an  engineer  of  a  railroad  train  to  keep  a  lookout  for  stock 
upon  the  track.  See  Railway  Co.  v,  Wasliington,  4  U.  S.  App.  121,  1  C. 
C.  A.  286,  49  Fed.  Rep.  347;  Railway  Co.  v,  Johnson,  54  Fed.  Rep.  474. 

In  Lighthouse  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (S.  Dak.,  Feb.  15,  1893.), 
54  N.  W.  Rep.  820,  it  was  held,  in  an  action  for  killing  stock  trespassing 
upon  defendant's  right  of  way,  that  tlie  jury  was  not  obliged  to  accept  as 
conclusive  the  positive  evidence  of  the  engineer  that,  although  he  was  look- 
ing forward  alone  the  track,  he  did  not  see  such  stock  until  within  25  or 
30  feet  of  them,  if  they  believe  from  other  evidence  that  at  the  time  of  the 
accident  it  was  so  light  as  to  render  such  statement  improbable. 

And  see  generally  as  to  the  obligation  of  railroad  employ^  to  keep  a 

lookout  for  animals  upon  the  track,  Memphis  &  L.  R.  Co.  v.  Kerr  (Ark.) 

.40  Am.  &  Eng.  Corp.  Cas.  171,  note,  173,  176;  Missouri  Pac.  R.  Co.«.  Ged- 

ney  (Kan.),  45  Am.  &  Eng.  Corp.  Cas.  492.  note  495;  Note  49  Am.  &  Eng. 

R.  Can.  549;  McMaster  t.  Montana  Union  R.  Co.  (Mont.)  49  Id.  564. 

Care  Required  of  Railroad  Company  to  Avoid  Accident. — In  East  Ten- 
nessee, V.  &  G.  R.  Co.  t?.  Daniel,  (Ga.,  July  10,  1893.),  18  S.  B.  Rep.  22,  it 
was  held  that  a  charge  of  the  court  which  might  be  understood  by  the  jury 
as  requiring  of  a  railroad  company  all  possible  care  to  avoid  killing  live- 
stock by  the  running  of  its  trains,  although  the  charge  be,  in  other  parts 
of  it,  correct,  on  the  measure  of  dili^nce  required  of  such  companies,  is 
cause  for  a  new  trial,  in  a  very  doubtful  case. 

**/fecifcM"  Running  of  Train — Term  Construed. — In  Louisville  &  N.  R. 
Co.  V.  Barker,  (Ala.,  July  27,  1892.),  11  So,  Rep.  453,  it  was  held,  in  an  ac- 
tion against  a  railroad  company  for  the  killing  of  stock,  that  the  word 
^^  reckless,"  as  used  in  the  complaint,  implied  no  more  than  a  want  of  that 
degree  of  care  which  the  law  required  of  the  defendant's  employ^  in  the 
operation  of  a  train  which  killed  the  cattle. 
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MoiiTANA  Union  B.  C!o. 

(12  MarUana^  163.) 

Kilting  LIve-ttoeIc— Negligence  in  Maintaining  Defective  Fences — Vari- 
ance between  Complaint  and  Evidence^ — In  an  action  against  a  railroad 
eompanj  to  recover  damages  for  tUe  alleged  killing  of  animals,  the  com- 
pliant charged  negligent  and  careless  conduct  on  the  part  of  the  railroad 
employ^  and  the  answer  admitted  the  killing,  but  denied  negligence  and 
charged  contributory  negligence.  The  complaint  contained  no  reference 
to  the  railroad  fences.  On  the  trial  evidence  was  introduced  in  reference 
to  the  fences  along  the  track,  and  without  objection  by  either  party. 
There  was  no  law  requiring  ihe  defendant  to  fence  its  right  of  way,  and 
the  plaintiff  did  not  contend  that  it  was  the  duty  of  the  defendant  to  keep 
its  right  of  way  inclosed  so  as  to  prevent  stock  from  going  on  the  track, 
but  the  defendant  had  alleged  in  its  answer  that  *'  such  killing  and  destroy- 
ing was  the  result  of  plaintlfTs  own  carelessness  contributing  thereto,  for 
which  this  defendant  was  in  no  wise  responsible,''  this  allegation  being 
denied  in  the  plaintiff's  reply.  Neither  party  made  any  explanation  of  the 
bearings  of  this  evidence  on  the  pleadings.  The  defendant  relied  to  some 
extent  upon  the  fact  of  having  constructed  the  fence  inclosing  its  right  of 
way  as  evidence  of  due  care  in  the  attempt  to  keep  stock  from  going  on  its 
track.  As  against  this  evidence,  the  plaintiff  introduced  testimony  to  show 
the  condition  of  certain  gateways  in  the  said  fence,  through  which  the  ani- 
mals had  strayed  upon  the  track,  ffeldy  that  it  could  not  reasonably  be 
contended  that  there  was  no  foundation  laid  in  the  pleadings  for  the  intro- 
duction 6{  such  evidence,  since  it  might  have  been  justified  under  the  alle- 
gation and  denial  of  contributory  negligence. 

Same— Special  Findings  of  the  Jury. — The  evidence  introduced  as  above 
stated  tended  to  show  the  jury  that  when  the  animals  came  to  the  gate* 
ways  in  the  said  fence  they  could  freely  pass  in  and  along  the  right  of  way 
where  the  fence  was  close  to  the  track,  so  that  they  could  not  retreat  into 
the  open  field  upon  the  approach  of  a  train.  The  gates  were  subject  to 
the  defendant's  control,  and  after  the  killing  of  the  stock  the  defendant 
made  and  enforced  a  rule  to  the  effect  that,  if  the  said  gates  were  not  kept 
closed  and  locked  by  those  who  used  them,  the  railroad  company  would 
nail  them  up.  The  conditions  were  favorable  for  the  construction  of  cattle- 
guards  which  would  obviate  the  necessity  of  any  gates  at  all.  It  was  shown 
to  the  jury  that  the  fence  with  the  said  gates  mieht  be  less  safe  than  no 
fence  at  all,  and  that  the  defendant's  employes  knew  that  the  gates  were 
open,  Heidy  that  a  special  finding  of  the  jury  that  the  defendant  was  neg- 
ligent in  not  keeping  the  said  gates  closed  and  locked  was  not  unreason- 
able or  groundless  in  its  premise. 

Condition  of  Weather  at  Time  of  Accident — Duty  tff  Engineert — In  this 
case  the  jury  found  that  the  engineer  of  the  appellant's  train  was  negligent 
in  that  he  made  no  effort  to  stop  the  ifadn  before  striking  the  animals. 
The  appellant  claimed  that  the  eviaence  showed  that  at  the  time  and  place 
of  the  killing  the  animals  the  condition  of  the  weather  and  darkness  was 
Boidi  thftt  tdie  employes  could  not,  by  Iflra  exercise  of  ordinary  care,  have 
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seen  the  stock  on  the  right  of  way  in  time  to  avoid  the  accident.  The  te$- 
timony  as  to  the  condition  of  the  weather  at  the  time  of  the  accident  was 
conflicting,  but  it  was  shown  that  if  the  weather  was  clear  the  exercise  of 
ordinary  care  would  have  revealed  the  presence  of  the  animals  in  time  to 
avert  their  destruction.  The  court  charged  the  jury  that  it  was  the  **  duty 
of  the  engineer  to  keep  a  lookout  for  obstructions  on  the  track,  and  to  use 
all  appliances  at  his  command  to  avoid  accident;  and  if  he  failed  to  see  an 
animal  when  he  should,  and  thereby  injures  it,  or  if  seeing  it  he  does  not 
use  the  appliances  at  bis  command  to  avoid  injuring  it,  then  the  company 
is  liable,  unless  it  appears  from  the  circumstances  surrounding  the  case  that 
the  use  of  these  means  to  stop  the  train  would  injure  the  lives  of  the  pas- 
sengers.^* Held,  that  the  verdict  of  the  jury  would  not  be  disturbed,  aud 
tb«t  the  instruction  to  tlie  jury  was  correct. 

Contributory  Negligence —Grazing  on  Public  Domaint — The  fact  that  th« 
owner  of  a  ranch  in  Montana  turns  his  horses  out  to  graze  on  the  public 
domain  in  the  vicinity  of  his  ranch  does  not  make  him  guilty  of  contribu- 
tory negligence,  so  as  to  prevent  recovery  for  the  value  of  the  horses  when 
they  are  killed  by  a  passing  train. 

Db  Witt  J.,  disi&nting. 

Appeal  from  Deer  Lodge  district  court. 

J.  8.  Shropshire,  for  appellant. 

Theodore  Brantley  and  IV.  H.  Trippet,  for  respondent. 

■ 

Harwood,  J. — Action  to  recover  damages,  for  the  alleged 
killing  of  four  Lead  of  horses  by  the  negligent  and  careless 
running  of  an  engine  and  cars  against  and  over 
***  *  '  them  by  defendant's  agents  and  servants,  in  the 
operation  of  its  railroad.  Defendant  answered  plaintiffs  com- 
plaint, not  denying  the  killing  of  said  animals,  as  alleged,  by 
the  running  of  defendant's  engine  and  cars  against  and  upon 
them,  but  denying  that  the  injury  happened  through  the  neg- 
ligent or  careless  conduct  of  defendant  or  its  agents  or  em- 
ployes in  the  operation  of  its  railroad.  And  for  a  further 
defence  defendant  alleged  that  such  injury  happened  through 
plaintiffs  own  carelessness,  which  contributed  thereto.  Upon 
these  two  points  of  issue,  as  we  are  informed  by  appellant's 
brief,  the  cause  was  tried.  The  jury  returned  their  verdict 
in  favor  of  plaintiff,  assessing  damages  in  the  sum  of  $700. 
Defendant  moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  appeal  was  taken. 

The  main  proposition  to  be  considered  Upon  this  appeal  is 
whether  or  not  the  verdict  is  supported  by  sufficient  evidence. 
Appellant  contends  thatjt  appears  from  the  evidence  that 
the  killing  of  said  animals  happened  through  unavoidable 
accident,  without  negligence  on  the  part  of  appellant ;  or,  as 
appellant's  counsel  states  the  proposition,  "  if  defendant  was 
in  the  exercise  of  ordinary  care,  and  the  killing  of  the  ani- 
mals resulted  notwithstanding,  then  there  is  no  liability ;" 
and  appellant  contends  that  the  evidence  shows  the  state  of 
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facfs  involyed  in  this  premise.  On  the  other  hand,  respond- 
•ent  insists  that  the  verdict  is  supported  by  the  eyidence, 
which  he  asserts  shows  negligence  and  carelessness  attending 
the  killing  of  the  animals  in  question,  and  that  respondent 
in  no  way  contributed  thereto.  It  appears  that  the  killing 
of  said  animals  happened  near  a  place  called  ''  Eohr's  Sid- 
ing," on  the  line  of  defendant's  railroad,  in  Deer  Lodge  county. 
Plaintiff  resides  about  five  miles  distant  from  that  place.  The 
horses  in  question  were  turned  out  by  plaintiff  to  graze 
upon  the  commons  in  the  vicinity  of  his  ranch ;  and  between 
2  and  4  o'clock  on  the  morning  of  September  24,  1890,  they 
were  killed  at  the  point  aforesaid,  by  being  struck  by  an  engine 
and  train  of  cars  running  over  defendant's  railroad.  It  appears 
to  be  conceded  that  said  stock  went  upon  defendant's  railroad 
track  without  the  fault  or  negligence  of  the  plaintiff  (leaving  out 
of  consideration  now  the  point  made  by  appellant  that  the  turn- 
ing of  said  stock  loose  upon  the  commons  amounted  to  con- 
tributorv  negligence  on  the  part  of  plaintiff).  The  evidence 
shows  that  the  railroad  company  had  inclosed  its  right  of  way 
at  the  place  in  question  by  a  fence ;  but  it  is  also  shown  that 
at  said  place  the  lines  of  said  fence  were  severed  by  gate- 
ways, and  the  evidence  seems  to  be  quite  conclusive  that  such 
gates  were  broken  down,  and  lying  on  the  ground,  or  at  least 
open  so  as  to  admit  of  stock  passing  freely  through  the  fence 
upon  said  railroad  track  at  the  time  in  question.  Appellant 
insists  that  such  gates  were  opened  or  broken  down  by  others 
than  its  agents,  and  without  its  knowledge  or  permission ;  but 
it  is  not  contended  that  plaintiff  was  in  any  way  guilty  of 
opening  said  gates,  or  carelessly  leaving  the  same  open.  The 
testimony  of  plaintiff's  witnesses  tends  to  show  that  said  gate- 
ways were,  and  had  been  for  some  time  prior  to  the  killing 
of  said  animals,  left  open. 

The  testimony  of  defendant's  section  foreman  is  to  the  effect 
that  for  some  time  prior  to  the  killing  of  said  animals  said 
gates  were  found  open  almost  every  morning,  and  were  often 
closed  by  the  section  men  of  defendant ;  and  that  said  gates 
were  found  open  on  the  morning  after  the  killing  of  said 
stock.  Said  section  foreman,  in  giving  his  testimony,  said : 
"I  suppose  the  horses  got  through  onto  the  track  by  means 
of  the  open  gate.  I  found  the  gates  open.  *  *  ^  The 
gate  on  tne  east  side  was  thrown  out  *  *  *  The  right-of- 
way  fence  along  there  was  in  good  shape.  I  saw  no  evidence 
of  the  horses  having  come  through  anywhere  except  at  the 
gate."  He  drew  a  diagram  showing  to  the  jury  the  situation 
of  the  railroad  there,  the  side-track,  the  crossing,  and  the  two 
gates.  Said  gates  appear  from  the  testimony  of  this  witness 
to  have  been  used  principally  by  one  Moreau,  although  it  is 
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also  shown,  by  all  witnesses  questioned  upon  that  point,  that 
said  gates  were  the  only  way  by  which  patrons  of  the  road 
got  access  to  said  station  with  teams,  and  that  said  gates  were 
used  for  that  purpose.  On  being  asked  if  he  ever  said  any- 
thing to  Moreau  about  keeping  said  gates  closed,  the  section 
foreman  of  defendant  testified  as  follows :  "  Yes,  sir  ;  I  spoke 
to  him  after  the  horses  were  killed,  but  not  before  thai  Since 
the  horses  were  killed  the  gates  have  been  in  good  shape. 
After  the  killing  I  went  to  work  and  fixed  the  gate.  I  fixed 
it  permanently,  the  same  as  it  is  to->dav,  and  it  has  never  been 
bothered  since.  It  has  been  locked  for  a  month.  I  suppose 
Mr.  Moreau  put  the  lock  on.  I  told  Mr.  Moreau  if  he  aidn't 
keep  the  gate  locked,  or  keep  it  closed,  that  we  would  have- 
to  nail  it  up,  and  since  then  he  has  locked  it  with  a  chain  and 
padlock.  *  *  *  I  found  the  gate  open  almost  every  morn- 
ing when  I  went  down  there  until  this  killing.  I  would  stop 
and  get  off  and  close  them.  I  did  that  every  morning."  On 
being  asked  whether  persons  "  in  using  the  side-track  there 
did  not  have  to  use  those  gates  in  order  to  get  to  the  side- 
track," the  witness  replied :  "  I  suppose  they  did.  That  was 
the  only  way,  unless  they  pulled  down  the  fence."  He  was 
asked  the  following  question,  "  And  weren't  those  gates  used 
for  the  purpose  of  people  going  in  to  the  side-track  to  load 
and  unload r"  and  answered,  saying:  "That  was  the  only 
way  to  get  in  there.  It  answered  for  both  purposes,  I  sup- 
pose." Again  he  says  in  his  testimony:  "it  was  after  this 
killing  that  I  got  after  Mr.  Moreau  about  the  gates.  I  hadn't 
gotten  after  him  before  that,  that  I  know  of."  The  above 
statements  were  made  by  said  section  foreman  while  testifying 
as  a  witness  on  behalf  of  plaintiff.  He  was  also  called  by  de- 
fendant, and  described  said  right-of-way  fence.  In  this  con- 
nection he  said :  "My  duty  is  to  see  that  the  fences  and  gates 
are  kept  in  good  shape.  The  gates  were  all  right  until  after 
the  accident.  I  never  had  occasion  to  repair  the  gates  before 
that.  It  was  all  in  good  condition.  I  have  had  occasion  to 
close  them  several  times.  Almost  every  morning  I  went  there 
I  closed  them.  It  was  my  duty  to  run  over  the  track,  and  see 
that  everything  was  in  good  shape,  and  then  come  back  and 
go  to  work.  Almost  every  morning  when  I  came  down  1 
found  the  gates  open.  I  found  them  open,  and  closed  them 
very  often."  He  further  said  :  "I  never  called  Mr.  Moreau's 
attention  to  those  gates  before  the  24:th  of  September,  al- 
though I  found  them  open  very  often.  I  suppose  they  go 
through  those  gates  to  get  to  the  siding  to  load  and  unload 
cars.  That  is  the  only  way  they  can  get  there,  unless  they 
pull  down  the  fence.  It  is  a  fact  that,  when  cars  are  left  there 
on  the  siding  to  be  loaded,  they  make  use  of  those  gates  for 
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the  parpose  of  loading  the  cars.  That  is  the  custom."  De- 
fendant introduced  its  superintendent  of  bridges  and  road- 
master  as  witness  on  its  behalf,  who  in  the  course  of  his  tes- 
timony said :  "  It  is  my  business  to  look  after  the  fences, 
gates,  crossings,  etc.,  and  keep  them  in  shape  as  much  as  pos- 
sible. Almost  all  the  main  line  is  fenced  in.**  A  consider- 
able portion  of  the  record  is  occupied  in  the  recitation  of  testi- 
mony of  witnesses  concerning  the  condition  ^of  said  right  of 
way  fence  and  said  gates.  Testimony  on  this  subject  was 
brought  into  the  case  by  plainti£f  and  defendant,  and  not  a 
single  objection  or  exception  appears  by  the  record  to  have 
been  made  thereto  by  either  parfy  during  the  trial. 

The  jury  was  asked  by  defendant  to  return  special  findings, 
and,  among  others,  it  was  asked  to  find  by  what  act  or  de- 
fault defendant  was  negligent  in  killing  said  ani- 
mals, if  such  killing  was  found  by  the  jury  to  be  Special  e>d. 
attributable  to  the  carelessness  or  negligence  of  i»«»o'J«rj. 
defendant.    In  answer   to  this  the  jury   stated, 
among  other  things,  that  defendant  was  negligent  in  not  keep* 
ing  said  gates  closed  and  locked.     This  finding  is  complained 
of  as  aureasonable,  and  not  founded  upon  evidence ;   and, 
farther,  that  there  was  no  foundation  laid  in  the  pleadings 
for  the  introduction  of  evidence  on  that  subject. 

There  being  no  law  requiring  defendant  to  fence  its  right 
of  way  sufficiently  to  keep  stock  from  going  thereon,  defend- 
ant's view  of  the  case  is  no  doubt  correct  in  assuming  that 
plaintiff  could  not  rely  upon  any  such  duty  on  the  part  of 
defendant,  nor  rely  upon  the  fact  that  said  railroad  right  of 
way  was  not  inclosed,  to  involve  defendant  in  liability  for  kill- 
ing the  stock  in  question.  There  was,  however,  much  evi- 
dence introduced  in  reference  to  said  fence,  and  without  ob- 
jection by  either  party.  Plaintiff  does  not  contend  that  it  was 
the  duty  of  defendant  to  keep  its  right  of  way  inclosed  so  as 
to  prevent  stock  from  going  thereon,  nor  that,  by  reason  of 
the  absence  of  such  inclosure,  plaintiff  could  recover  for  the 
injury  alleged.  But  defendant  had  alleged  in  its  answer  that 
"  such  killng  and  destroying  was  the  result  of  plaintiff's  own 
carelessness  contributing  thereto,  for  which  this  defendant 
was  in  nowise  responsible."  This  allegation  was  denied  in 
plaintiff's  reply.  Now,  it  does  not  appear  on  what  theory  so 
much  evidence  was  brought  into  the  case  concerning  said 
fence  and  gates.  How  could  it  appear  on  what  theory  that 
evidence  was  brought  in,  if  both  parties  acquiesced  in  bring- 
ing it  into  the  case,  and  did  not  even  make  an  explanation  of 
its  bea'rings  on  the  pleadings  ?  It  may  have  been  introduced 
under  the  allegation  of  contributory  negligence  to  show  that 
plaintiff's  stock  broke  through  a  lawful  fence,  and  thus  came 
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upon  defendant's  railway  track.  It  seems  that  defendant  re- 
lied to  some  extent  npon  the  fact  of  having  constructed  the 
fence  inclosing  its  right  of  way  as  evidence  of  due  care  on 
its  part  in  the  attempt  to  keep  stock  from  going  thereon,  and 
evidence  was  introduced  as  to  the  construction  and  keeping 
in  repair  of  such  fence  by  defendant.  As  against  such  evi- 
dence, plaintiff  introduced  testimony  tending  to  show  the  con- 
dition of  the  gateways  as  above  mentioned.  On  such  theory, 
it  may  have  been  justified  by  the  pleadings,  under  the  alle- 
gation and  denial  of  contributory  negligence.  No  objection 
was  made  to  said  evidence,  and  no  opportunity  was  given  the 
court  to  pass  upon  the  point  as  to  wnether  or  not  it  was  jus- 
tified by  the  pleadings. 

This  evidence  tended  to  present  to  the  minds  of  the  jury  a 
state  of  facts  by  which  it  was  apparent  that  when  animals 
came  along  to  such  gateways  they  could  freely  pass  in  and 
stray  along  the  railroad  track,  and,  having  passed  beyond  the 
gateways,  were  then  fenced  in  close  to  said  track,  so  that  they 
could  not  reti'eat  to  the  open  country  on  the  approach  of  a 
train.  Considering  that  this  circumstance  may  have  increased 
the  danger  to  stock,  as  compared  to  no  fence  at  all,  and  con- 
sidering the  further  fact,  shown  by  the  testimony  of  defend- 
ant's witnesses,  that  said  gates  were  subject  to  defendant's 
control,  and  that  after  killing  the  stock  in  question  defendant 
made  and  enforced  a  rule  to  the  effect  that,  if  said  gates  were 
not  kept  closed  and  locked  by  those  who  had  the  privilege  of 
using  the  same,  the  railroad  company  would  fasten  said  gates 
as  stationary  parts  of  the  fence,  and  that  this  rule  has  had 
the  effect  of  keeping  said  gateways  closed  ever  since  the  kill- 
ing of  said  stock  considering,  further,  that  if  the  conditions 
were  siich  that  said  gates  could  not  be  kept  closed,  then  open 
crossways  over  defendant's  right  of  way,  with  the  usual 
**  cattle  guards,"  to  prevent  stock  from  passing  upon  defend- 
ant's railroad,  within  the  inclosure,  could  be  provided,  if  nec- 
essary ;  and  considering,  in  reference  to  what  would  be  the 
exercise  of  due  care  under  the  circumstances,  whether  the  ar- 
rangement last  mentioned  would  not  be  less  dangerous  than 
that  described  as  existing,  and  that  the  fact  of  said  gates  be- 
ing often  left  open,  was  known  to  defendant's  agents  and  em- 
ployes, who  had  control  of  them — considering  these  circum- 
stances shown  to  the  jury,  we  cannot  say  that  its  special  find- 
ing, above  mentioned  is  unreasonable  or  groundless  in  its 
premise. 

It  has  been  suggested  that,  if  defendant  was  under  a  duty 
to  keep  said  gates  closed,  there  was  but  one  effectual  method 
of  so  doing,  and  that  was  to  keep  a  servant  at  every  gate,  and 
place  a  guard  over  its  entire  property.     In  treating  practical 
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'questions  of  this  nature,  the  difference  between  ordinary  care 
and  diligence,  which  the  law  exacts,  and  unreasonable  extrem- 
it}%  which  the  law  does  not  require,  should  be  kept  in  view ; 
and  it  should  not  be  forgotten,  in  considering  the  case  at  bar, 
that  defendant's  own  witnesses  testitied  that  it  was  the  duty 
of  defendant's  agents  and  employes  "  to  see  that  the  fences 
and  gates  are  kept  in  good  shape,"  which  evidence  we  have 
quoted  above ;  and,  further,  that  candor  must  admit  that  the 
record  shows  that,  by  a  very  simple  and  reasonable  effort  on 
the  part  of  defendant's  agents  "  after  the  killing,"  said  gates 
had  been  kept  securely  closed.  Plaintiff,  was  in  no  way 
responsible  for  the  existence  or  continuance  of  those  condi- 
tions respecting  said  inclosure ;  and  therein  the  case  at  bar  is 
^entirely  unlike  the  case  of  Bailroad  Go.  v.  Hosier  (Ind.  Sup.), 
35  Am.  &  Eng.  B.  Cas.  196,  cited  by  appellant,  in  which  the 
gateways  had  been  put  in  for  the  use  of  the  owner  of  an  ad- 
joining pasture,  and  it  was  held  that  such  owner,  ''  for  whose 
benefit  a  private  crossing  is  maintained,  and  who  is  supposed 
to  be  fullv  cognizant  of  the  condition  of  the  gate,  and  the  use 
to  which  it  is  put,  must,  therefore,  as  between  himself  and  the 
company,  see  to  it  that  the  gate  is  kept  in  proper  condition, 
4Uid  that  it  is  kept  close."  We  should  unhesitatingly  hold  the 
same  view  in  a  proper  case.  The  case  of  Railway  Co.  v,  Etz- 
ler  (Ind.  Sup.),  19  N.  E.  Rep.  615,  cited  also  by  appellant,  was 
determined  under  a  statute,  as  appears  by  the  statement, 
which  provided  that  "  owners  of  land  separated  by  a  railroad 
may  oi  right  maintain  crossings  over  such  railroad,  and  im- 
pose upon  the  owner  the  duty  of  repairing  and  keeping  up 
gates  thereto,  and  that  railway  companies,  in  the  absence  of 
negligence,  shall  not  be  liable  lor  injuring  and  killing  stock  at 
such  farm-crossings ; "  and  it  was  held  that  under  said  statute 
a  railroad  company  was  not  liable  for  injury  to  stock  entering 
upon  the  track  at  such  points,  in  the  absence  of  negligence  on 
the  part  of  the  company  or  its  employes ;  and  there  was  no 
negligence  charged  m  that  case.  Plaintiff,  however,  does  not 
rest  his  case  altogether  upon  the  circumstances  shown  to 
exist  in  reference  to  said  fence  and  gateways,  but  appears  to 
have  brought  the  same  to  view  as  circumstances  bearing  on 
the  case,  as  against  the  proposition  of  defendant  that  it  had 
**  maintained  a  good  and  sufficient  fence  on  both  sides  of  its 
track,  although  it  was  not  required  to  do  so  bv  law.*' 

To  meet  the  effect  of  that  position,  plaintiff*s  counsel  in- 
sisted that  the  undisputed  evidence  showing  the  condition  of 
said  gates,  and  the  failure  of  defendant  to  use  reasonable  care 
in  keeping  them  closed,  destroyed  all  force  of  appellant's 
position  in  respect  to  its  having  maintained  a  good  and 
sufficient  fence  on  both  sides  of  its  track.     This  was  the  posi- 


302  M^MASTEB   V.  MONTANA   UNION   R.   CO.  [A'^OL.  56- 

tion  taken  by  counsel  for  respondent  on  the  argument  in  thi& 
court,  and  to  say  that  respondent's  counsel  abandoned  thai- 
branch  of  the  case  in  this  court  is,  we  think,  a  misconception 
of  the  plain  terms  in  which  he  met  that  point  of  appellant's 
attack  on  the  verdict  It  follows  very  naturally,  after  assert- 
ing that  respondent  in  this  court  abandoned  all  that  branch 
of  the  case,  to  ask  '^  why,  under  such  circumstances,  should 
the  matter  of  the  gates  be  treated  as  in  the  case  ?  "  TJiis 
question  at  once  betrays  the  error  and  unfairness  of  seeking 
to  place  counsel  in  the  position  of  having  abandoned  that 
branch  of  the  case.  Is  not  the  special  finding  of  the  jury  as 
te  negligence  of  defendant  in  carelessly  leaving  said  gates, 
open  the  burden  of  appellant's  brief  and  argument  ?  Why, 
then,  should  we  refuse  a  consideration  of  that  assignment? 
If  respondent's  counsel  did  abandon  it,  we  could  nut  right- 
fully refuse  to  consider  that  assignment  which  was  urged  as 
gi'ound  for  new  trial.  And  would  it  not  be  supreme  folly  for 
respondent's  counsel  to  attempt  te  abandon  a  point  which  was 
urged  as  ground  to  annul  his  verdict,  and  which  he  could  not 
abandon,  but  must  face,  as  the  court  must  consider  whether 
or  not  it  was  ground  for  vacating  the  verdict?  Appellant 
presented  the  finding  of  the  jury  as  te  the  negligence  of  appel- 
lant  is  not  keeping  said  gates  closed,  and  assigned  error  upon 
it,  and  for  that  reason  it  happens  that  respondent  could  not 
abandon  that  part  of  the  case  so  as  to  relieve  this  court  of  the 
duty  to  consider  it.  The  reason  for  these  observations  will 
be  apparent  when  all  the  views  expressed  by  members  of  this 
court  in  the  case  are  considered.  As  before  observed,  the 
evidence  concerning  said  fence,  produced  by  each  party,  was 
introduced  without  objection  from  either.  For  this  reason  we 
cannot  sustain  the  proposition  of  appellant's  counsel  that  no- 
foundation  was  laid  in  the  pleadings  for  the  introduction  of 
such  evidence. 

Passing  to  the  other  branch  of  the  case,  the  jury  found  alsa 
that  there  was  negligence  on  the  part  of  appellant's  engineer 
of  the  passenger  train,  in  that  he  made  no  effort  te  step  said 
ifeffifir»nr«  of  ^^^^^  before  striking  plaintiff's  horses.  Appellant 
•n«iue«r->yi«w  iusists  that  the  evidence  shows  that  at  the  time 
oiMirnetod  by  aud  place  of  killing  said  animals  the  condition  of 
"*"*•  the   weather   and    the   darkness   were   such   that 

defendant's  agents  and  employes  could  not,  by  the  exercise  of 
ordinary  care  and  diligence,  nave  seen  such  stock  on  the  right 
of  way  m  time  to  avoid  striking  the  same.  It  was  shown  that 
two  trains  passed  over  defendant's  road  during  the  night  in 
question — a  passenger  and  a  freight  train,  either  one  or  both 
of  which  may  have  struck  some  of  said  injured  animals.  As 
to  the  freight  train,  it  is  shown  by  the  testimony  of  tho 
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engineer  and  fireman  who  accompanied  that  train  that  as  ii 
passed  along  the  place  in  question  said  train  struck  one 
animaly  and,  to  the  best  of  their  knowledge,  only  one,  which 
animal  was  shown  not  to  have  been  one  of  plaintiffs  horses. 
The  testimony  of  said  witnesses  is  to  the  effect  that  said 
freight  train  was  running  slowly  as  it  passed  said  place  where 
plaintiff's  horses  were  killed,  namely,  at  the  rate  of  about  10 
miles  per  hour;  that  they  observed  an  animal  on  the  track, 
lodged  in  the  cross-ties  over  a  culvert ;  that  the  brakes  were 
applied,  and  the  power  of  the  engine  reversed,  and  said  train 
brought  to  a  stop  just  as  the  engine  reached  and  ran  partly 
upon  said  animal;  that  they  saw  other  horses,  running  away 
from  the  track,  but  they  stated  to  the  best  of  their  knowledge 
said  train  struck  no  other  animal.  This  testimony,  in  view  of 
the  fact  that  said  train  was  proceeding  slowly,  and  came  to  a 
stop  at  said  place,  would  seem  to  come  from  witnesses  who 
had  quite  favorable  opportunity  to  observe  what  happened^ 
and,  it  having  been  shown  that  the  animal  struck  by  that  train 
was  not  one  of  plaintiff's  horses,  his  testimony  tends  to  show 
that  the  killing  of  plaintiff's  horses  happened  by  some  other 
means. 

As  we  proceed  with  this  consideration,  it  will  become  im- 
portant to  find,  if  it  can  be  ascertained  from  the  record,  at 
what  time  said  freight  train  passed  Kohr's  Siding.  Said 
freight  train  is  referred  to  in  the  testimony  of 
defendant's  witnesses  as  No.  9.  Its  engineer.  Smith,  TMttmooy  of 
twice  states  the  time  said  train  passed  Kohr's  empioyM. 
Siding  on  the  night  in  question.  Each  time  he 
states  it  as  "  about  two  o'clock,  or  somewhere  in  that  neighbor- 
hood." The  fireman  who  accompanied  that  train,  McDuffy, 
also  twice  states  the  time  it  passed  said  place ;  once  stating 
said  time  to  have  been  "  between  two  and  three  o'clock,"  and 
at  another  time  saying  it  was  "  about  three  o'clock."  The 
conductor  of  said  train  thrice  states  the  time  it  passed  said 
place ;  in  each  instance  saying  No.  9  passed  Kohr  s  Siding  at 
"2.46  or  2.50  o'clock."  These  were  all  defendant's  witnesses. 
The  conductor  of  said  freight  train  is  the  only  one  who  states 
the  time  exactly ;  and  considering  his  position,  and  that  he  re- 
peatedly stated  it  the  same,  we  think  it  fair  to  assume  that  he 
knew  the  time.  The  passenger  train  in  question  was  run 
from  Butte  northward  to  Garrison,  during  said  night,  and 
passed  by  Kohr's  Siding  at  3.35  o'clock  of  the  morning  in 
question.  The  testimony  of  the  engineer  and  fireman  who  ac- 
companied said  passenger  train  is  to  the  effect  that  when  said 
train  passed  Kohr's  Siding  it  was  running  at  the  rate  of  35  or 
40  miles  per  hour ;  that,  as  this  train  passed  said  place,  two 
horses  were  struck  by  it  and  thrown  off  the  track,  and  that 
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HO  Other  animals  were  atnick  by  said  train  ;  that  the  animals 
struck  were  not  observed  in  time  to  avoid  running  upon  them, 
because  the  darkness  was  increased  bv  fog  or  mist  in  the 
atmosphere  at  the  time  and  place,  and  for  that  reason  the 
engineer  and  fireman  were  unable  to  see  as  far  as  usual  in 
front  of  the  train ;  that,  had  the  weather  been  clear,  the 
en^neer  could  have  seen  seven  or  eight  car-lengths  in  front 
of  his  engine ;  and  with  these  conditions,  and  the  exercise  of 
care,  he  could  have  seen  said  animals,  and  freightened  them 
from  the  track  by  sounding  the  whistle,  and  avoided  striking 
them  ;  but  because  the  night  was  stormy,  and  rain  or  mist  was 
falling,  and  fog  prevailing,  the  animals  were  not  observed  in 
time  to  sound  a  whistle  before  they  were  struck  and  passed, 
and  therefore  no  whistle  was  sounded,  or  other  alarm  at- 
tempted. 

Appellant  insists  that  the  testimony  of  the  engineer  and  fire- 
man of  said  train,  they  being  the  only  persons  present  at  the 
moment  of  said  accident,  and  observing  the  conditions,  and 
being  uncontradicted,  as  appellant  contends,  is  therefore  con- 
•clusive  to  the  effect  that  the  killing  of  said  animals  was  purely 
accidental,  and  could  not  have  been  prevented  by  the  exercise 
of  due  care.  The  testimony  of  the  engineer  and  fireman  of 
said  passenger  train  shoula  therefore  be  carefiiUy  reviewed, 
And  considered  in  comparison  with  all  the  testimony,  and  the 
circumstances  surrounding  the  subject  in  question,  brought 
to  light  by  the  testimony  of  the  other  witnesses. 

George  Howe,  engineer  of  said  passenger  train,  in  testifying 
on  behalf  of  defendant,  said :  "1  remember  on  that  night, 
•or  the  morning  of  the  24th,  striking  some  animals  near  what 
is  termed  '  Kohr's  Siding.'  It  was  just  3.35  in  the  morning. 
I  struck  and  killed  two  head  of  horses.  *  *  *  The  road 
was  straight  before  the  curve  was  reached,  and  straight  after- 
wards, for  a  mile  or  so  on  the  other  side  of  where  I  struck 
the  animals.  According  to  my  judgment,  I  struck  the  animals 
on  the  curve.  It  was  dark,  to  the  best  of  my  knowledge.  I 
did  not  see  the  animals  for  any  distance  before  I  struck  them. 
I  saw  them  about  two  car-lengths  ahead.  The  reason  I  did 
not  see  them  before  was  that  it  was  foggy  like,  that  night. 
Another  thing,  I  could  not  see  any  further,  being  on  the  right 
side  of  the  engine.  I  think  I  struck  them  on  the  curve.  I 
think  it  was  the  curve.  As  near  as  I  can  remember,  the  curve 
is  not  very  sharp,  and  it  curves  to  the  left  as  you  go  north. 
My  side  of  the  engine  is  on  the  right  If  it  was  light,  and  the 
weather  was  good  and  clear,  in  going  around  that  curve  I 
suppose  I  could  have  seen  six  or  seven  car-lengths  ahead  on 
the  curve.  I  was  unable  to  make  any  effort  to  stop  my  engine 
and  prevent  the  accident.     I  did'nt  have  the  time.     My  head- 
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light  was  good."  Again,  speaking  of  said  auimals,  this  wit- 
ness testified  :  "  I  saw  no  other  animals  except  the  two  I  struck 
at  the  time.  Going  at  the  rate  1  was,  if  I  could  have  seen 
them,  and  sounded  my  whistle,  it  would  have  kept  them  out 
of  the  way.  If  I  could  have  seen  them  ten  car-lengths  ahead, 
I  judge  I  never  would  have  struck  them.  I  could  not  have 
stopped  in  ten  car-lengths,  but  I  could  have  given  them  warn- 
ing enough  to  have  gotten  them  out  of  the  way.  I  had  air- 
brakes fully  equipped.  I  did  not  have  time  to  sound  my 
whistle.  *  *  *  If  I  could  have  seen  the  animals  ten  car- 
lengths  ahead,  I  never  would  have  struck  them.  All  cars  are 
uot  the  same  length.  I  presume  ten  car-lengths  would  be 
about  350  feet.  I  should  have  slowed  down,  so  that  I  need 
not  have  hit  them."  He  farther  testified:  ^'I  could  nofc 
distinguish  them.  I  only  saw  one.  My  fireman  saw  the  other 
one.  Both  at  the  same  time.  One  of  the  horses  went  off  on 
my  side,  and  I  asked  the  fireman  if  I  had  struck  any  on  his 
side,  and  he  said  I  had,  one.  They  were  together,  I  presume." 
Again  he  said :  "  I  struck  the  animals  at  about  3.35  in  the 
morning.  I  had  my  headlight  burning.  I  was  over  them,, 
and  it  was  not  necessary  to  stop.  I  threw  them  off  the  track. 
I  could  see  the  horses  about  two  cars  ahead.  A  car  averages 
30  feet.  *  *  *  There  is  no  particular  thing  that  makes 
me  remember  that  night  from  any  other  that  I  know  of.  I 
remember  one  of  the  horses  striking  the  engine,  and  scaring 
me  pretty  badly,  and  I  remember  the  night  from  my  reports 
I  made  out  to  my  division  superintendent." 

The  fireman  who  accompanied  the  same  engine.  Nelson 
Bostwick,  was  called  on  the  behalf  of  defendant,  and  in  the 
course  of  his  testimony  stated  :  '*  1  was  firing  for  Mr.  Howe 
on  the  occasion  of  the  striking  of  these  animals,  on  the  24th 
of  September  last.  I  first  saw  the  animals  about  two  car 
lengtlis  of  the  engine.  The  engineer  did  not  make  any  effort 
to  stop  the  train  and  prevent  the  accident,  because  he  did  not 
have  time  to  do  so.  He  went  over  them  so  quick.  I  remem- 
ber where  Kohr's  Siding  is.  With  reference  to  that  siding,  we 
sti'uck  the  animals  about  a  quarter  of  a  mile  south.  I  remem- 
ber  the  curve  at  that  point.  In  reference  to  the  curve  it  was 
just  where  we  were  going  off  from  it  that  we  struck  them,  as 
near  as  I  can  remember.  *  *  *  The  night  was  very  dark, 
and  it  was  kind  of  foggy  at  that  particular  place.  At  that  time, 
as  we  were  going  out  of  that  curve,  if  it  had  not  been  foggy 
we  could  have  seen  over  two  telegraph  poles  in  advance  of 
the  engine.  We  could  have  seen  further  if  it  had  been  on  a 
straight  track.  That  is  as  far  as  we  could  have  seen,  even  if 
it  had  not  been  foggy*  The  fog  was  of  an  ordinary  density. 
*  *  ^    At  the  time  we  struck  me  animals  we  were  going  at 
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the  rate  of  about  thirty-five  miles  an  hour.  *  ♦  *  We  only 
struck  two  animals  ;  that  is  all  we  saw.  I  could  not  tell  ex- 
actly in  what  distance  a  train  going  at  the  rate  of  thirty-fi^e 
miles  an  hour,  and  well  equipped  with  air-brakes,  could  have 
been  stopped,  if  we  had  seen  the  animals,  but  we  could  have 
stopped  within  40  or  50  rods, — ^that  is  probably  the  outside, — 
but  it  might  have  been  stopped  a  little  sooner.  I  saw  those 
horses  just  at  the  curve.  They  were  both  together.  As  near 
as  we  could  tell,  we  struck  them  both  at  the  same  time,  or 
right  within  an  instant  of  one  another.  It  threw  them  off  the 
track,  one  of  them  going  off  on  my  side,  and  one  on  the  engin- 
eer's side.  At  the  time  we  saw  the  animals  they  were  both  on 
the  track,  that  is,  between  the  rails,  about  two  car  lengths 
away.  I  don't  think  they  were  running  at  the  time.  They 
had  apparently  either  been  lying  down  on  the  track,  or  had 
just  gotten  on  the  track.  They  made  an  effort  to  get  off,  but 
we  caught  them  before  they  could  get  off.  We  threw  them 
both  off  nearly  the  same  place,  or  within  a  few  feet  of  one 
another.  We  were  both  on  the  locomotive,  that  is,  I  was,  and 
I  suppose  he  was.  In  ^oing  through  the  curve  I  could  have 
seen  the  stock  about  two  telegraph  poles  ahead,  if  it  had  not 
been  foggy.  *  *  *  I  couldn  t  tell  what  made  the  fog.  It 
had  been  misting  all  the  way  down — a  fog  or  mist,  if  you  want 
to  term  it  so.  When  it  is  misting  it  is  generally  raining  a 
little.  *  *  *  I  think  the  difference  between  two  telegraph 
poles  is  about  180  feet.  Take  the  poles  at  the  ends  and  the 
one  at  the  centre,  and  it  would  make  three.  On  a  clear  night 
I  could  have  seen  that  distance.  *  *  *  I  didn't  have  time 
until  after  we  hit  them  to  ring  the  bell.  Just  before  we  struck 
the  horses  the  whistle  was  blown  for  the  station.  We  always 
blow  the  whistle  for  a  passenger  station.  Kohr's  Siding  is 
a  passenger  station.  It  is  termed  a  station  on  the  railroad 
rules,  and  it  has  a  name.'' 

Other  testimony  was  introduced  by  defendant  to  the  ef- 
fect that  the  weather  was  stormy,  and  rain  or  mist  was  fall- 
ing, and  fog  prevailing,  at  the  time  in  question.  Testimony 
was  also  introduced  by  defendant  that  there  was  some  cur- 
vature of  the  railroad  track  at  the  place  in  question,  but  it  is 
not  shown  by  such  testimony  how  the  view  of  the  engineer  is 
obstructed  by  reason  of  such  curvature.  The  testimony  in- 
troduced by  the  plaintiff  is  to  the  effect  that  such  curvature  is 
slight,  and,  notwithstanding  the  same,  the  track  lies  in  plain 
and  unobstructed  view  approaching  from  either  direction  to 
the  place  where  said  animals  were  killed. 

McMaster,  the  plaintiff,  in  testifying  as  to  said  curve  in  the 
track,  said :  **  There  is  very  little  curve  there ;  it  is  almost 
straight."    He  was  <;orrobonitMl  by  one  of  defendant's  wit- 
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neases,  McDufff,  who  testified :  "  It  is  not  a  very  quick  cuive. 
It  is  little  curved  there,  and,  after  you  strike  the  curve,  it  is 
Almost  straight    track,  go^^  north."     Plaintiff  introduced 
testimony  tending  to  prove  that  early  on  the  morning  follow- 
ing the  killing  of  said  animals  there  were  no  visible  signs  of 
rain  or  mist  having  fallen  during  the  night  previous ;  there 
being  no  dampness  then  visible  on  the  ground,  vegetation,  or 
other  objects,  at  that  place.     It  appears  that  the  examination 
was  made  by  Byron  Woods,  a  farmer,  who   testified  at  the 
trial  that  some  of  his  men  were  threshing  grain  at  his  neigh- 
bor*s  stacks,  and  said :  '*  I  know  it  didn't  storm  during  the 
night,  because  my  stacks  showed  no  rain  on  them  on  the  morn- 
ing of  the  24th,  and  they  commenced  on  the  25th."     Again,  in 
his  testimony,  he  said  :  "  There  was  no  storm.     I  am  sure  of 
that.     The  section  boss  spoke  to  me  about  the  horses  on  the 
morning  of  the  24th,  when  I  went  out  to  the  ranch."     He  tes- 
tified that  he  thought  he  rose  about  half<past  five  o'clock  that 
moiming.     An  attempt  has  been  made  to  cast  discredit  on  the 
testimony  of  this  witness,  because  he  said  in  his  testimony 
that  he  thought  daylight  would  be  showing  between  two  and 
three  o'clock  in  the  morning  at  that  time  of  the  year ;  therefore 
it  is  but  fair  to  quote  the  witness's  own  statement  on  that  point 
They  are  recited  in  the  record  as  follows  :  ''  I  should  think 
daylight  would  be  showing  between  two  and  three  o'clock  in 
the  morning  at  about  that  time  of  the  year,  though  not  very 
much,  perhaps,  at  that  time  of  the  year.  But  I  should  think  day- 
light would  be  showing  a  little  at  that  time  of  the  year  at  two  or 
three  o'clock  in  the  morning."     There  is  nothing  positive  in 
his  statement  on  this  point.     He  seems  to  have  stated  it  in 
such  a  way  that  no  one  would  regard  it  as  more  than  his  im- 
pression, not  pretending  that  he  had  made  special  observa- 
tion.    No  evidence  was  offered  to  show  that  said  observation 
is  untrue.     It  is  merely  mentioned  in  a  spirit  of  disparage- 
ment, as  though  he  was  unworthy  of  belief  because  of  that 
statement,  which   perhaps  is  not  justified,  considering  the 
caution  with  which  the  witness  spoke.     Common  observation, 
too,  may  show  to  those  who  care  to  observe^  that  in  this  alti- 
tude, and  usually  clear  atmosphere,  twilight  holds  on  in  the 
evening  to  a  surprisingly  late  hour,  and  the  appearance  of 
dawn  also  shows  at  a  surprisingly  early  hour.     !rerhaps  the 
farmer  has  observed  this.     Those  who  criticise  the  statement 
-of  a  witness  should  at  least  be  willing  to  venture  the  assertion 
of  some  fact  on  which  to  rest  &uch  criticism.     The  jury  was 
the  judge  of  the  credibility  of  witnesses  in  this  case. 

Plaintiff  produced  a  witness,  who  testified  that  he  rode  from 
Butte  on  said  passenger  train,  on  the  morning  in  question,  and 
left  said  train  at  Deer  Lodge,  about  four  miles  from  Kohr's 
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Siding.  This  witness  testified  that  he  observed  the  weather 
particularly  at  that  time,  as  he  left  the  train,  and  walked 
towards  his  home,  and  that  it  was  clear;  that  said  train  passed 
Kohr's  Siding  between  3  and  4  o  clock  ;  that  the  weather  was 
not  stormy,  and  it  was  not  dark,  nor  was  any  fog  prevailing^ 
when  he  left  said  train  at  Deer  Lodge ;  that  he  observed  the 
weather  particularly  when  he  left  the  train  at  Deer  Lodge  ; 
that  he  was  unable  to  state  positively  the  state  of  the  weather 
at  Kohr's  Siding,  but  could  state  that  the  weather  was  clear  a 
short  distance  from  there.  Plaintiff  also  introduced  a  report 
in  writing,  made  by  Smith,  the  engineer  of  said  freight  train 
which  passed  along  by  Kohr's  Siding  at  2:45  or  2:50  o'clock 
on  the  same  morning  in  which  said  Smith  reported  the  strik- 
ing of  the  horse  found  over  the  culvert,  and  in  which  report 
he  stated  that  the  weather  was  clear  at  the  time  and  place  of 
striking  said  animal.  Said  Smith  testified  at  tiie  trial,  how- 
ever, and  in  his  testimony  stated  that  the  weather  was  *'  stormy, 
rainy,  and  misty  "  at  the  time  said  freight  train  passed  Khor's 
Siding.  McDuffj,  the  fireman  on  the  engine  of  the  freight 
train,  in  describing  the  condition  of  the  weather  at  Eohr's 
Siding  when  said  freight  train  passed  that  place,  stated  that 
**  there  was  a  slight  fog  that  would  hinder  your  sight  to  a 
slight  extent.  It  was  not  so  very  dense  ;"  and  in  another  part 
of  his  testimony,  he  says  of  the  weather  at  the  time,  **  There 
was  a  slight  mist  at  Eohr*s  Siding,  as  we  passed  there.'^ 

PlaintifiTs  horses  were  found  lying  beside  the  track,  bearing 
the  appearance  of  having  been  struck  b^  a  passing  train ;  and 
the  position  which  these  animals  occupied,  as  respecting  one 
anotner,  when  found,  was  shown  to  be  as  follows  :  Proceeding- 
northward  in  the  same  direction  in  which  said  passenger  train 
was  running,  the  distance  from  where  the  first  animal  was 
found  to  the  last  was  shown  to  be  about  800  feet ;  the  dis- 
tance between  the  first  and  second  being  more  than  500  feet. 

As  to  the  position  of  said  animals  when  found  by  said  sec- 
tion foreman,  he  testified  :  "  I  remember  finding  some  horses 
killed  about  the  morning  of  the  24th  of  September  last.  There 
were  four  horses  and  a  colt.  I  killed  them  when  I  found  out 
that  they  were  so  badly  mangled  that  they  could  not  live.  I 
killed  and  buried  them.  I  found  them  down  in  the  ditch.  The 
first  one  was  about  the  middle  of  the  curve.  Then  there  was 
another  on  the  other  side,  about  a  couple  of  telegraph  poles 
ahead  of  it ;  that  was  a  mare.  Then  came  the  colt,  and  then 
another  mare  on  the  other  side.  Then  at  the  bridge  I  found 
a  horse."  It  appears  said  section  foreman  made  a  report  in 
writing  of  said  animals,  as  found  by  him,  which  report  was 
introduced  by  plaintiff  as  evidence  in  this  case,  and  shows, 
among  other  things :  "  One  bay  horse,  cut  in  two  ;'*  "  one  bay 
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mare,  three  legs  cut  off;"  " bay  colt, back  and  hips  hurt;'* 
*•  one  bay  mare,  legs  cut  off;"  "one  bay  mare,  legs  broken." 
This  report  evidently  includes  the  fifth  horse  found  in  the  ties 
over  the  culvert,  which  is  not  concerned  in  this  case.  If  all 
these  animals  were  thus  injured,  and  **  down  in  the  ditch," 
and  "  so  badly  mangled  that  they  could  not  live,"  and  the  sec- 
tion foreman  therefore  killed  and  buried  them,  as  he  testifies, 
it  is  not  likely  that  any  of  them  were  found  very  far  from 
where  they  fell,  after  being  struck  by  the  train.  It  is  shown 
beyond  any  reasonable  question  that  said  passenger  train 
struck,  and  thus  injured^  plaintiff's  four  horses. 

Now,  in  connection  with  the  testimony  of  the  engineer  and 
fireman  of  that  train,  on  whose  testimony  it  is  asserted  the  rail- 
road company  must  be  dismissed  as  without  any  fault,  the 
above  testimony  of  the  section  foreman  should  be  noticed ; 
first  observing  that  it  is  testified,  and  not  contradicted,  that 
the  curve  of  said  road  at  the  point  in  question  is  but  slight; 
that  it  was  almost  straight  The  section  foreman  who  found 
said  horses  was  called  for  both  plaintiff  and  defendant.  He 
was  in  charge  of  this  section  of  the  road.  He  buried  said 
horses,  and  afterward  they  were  dug  up  by  plaintiff's  order, 
so  that  said  foreman  ought  to  know  in  what  position  he  found 
said  horses  relative  to  said  curve  and  to  one  another.  It  was 
a  slight  curve,  and  he  found  "the  first  one  about  the  middle 
of  the  curve.  Then  there  was  another  on  the  other  side, 
about  a  couple  of  telegraph  poles  ahead  of  it."  It  is  shown 
in  evidence  by  defenaant's  witnesses  that  the  distance  be- 
tween telegraph  poles  is  about  l80  feet,  and,  if  by  a  couple 
of  telegraph  poles  he  means  double  that  distance,  his  state- 
ment is  not  far  from  agreeing  with  plaintiff,  who  measured 
the  distance  from  the  first  to  the  second  horse,  and  found  it 
over  500  feet.  "  Then  came  the  colt,  and  then  the  mare  on 
the  other  side.  Then  at  the  bridge  I  found  the  horse,"  says 
said  foreman.  He  mentions  said  animals  from  one  to  the 
other,  going  northward,  the  same  as  plaintiff  did  in  giviug  the 
distances  between  them.  Does  this  evidence  of  defendant's 
foreman  have  any  bearing  ou  the  testimony  of  said  engineer 
and  fireman  of  said  passenger  train,  which  evidence  of  the 
latter  witnesses  it  is  insisted  the  jury  and  trial  court,  and  this 
court,  should  take  as  conclusive,  and  dismiss  the  defendant  ? 
Of  course,  it  was  the  duty  of  said  engineer  and  fireman  to  run 
said  train  with  due  care,  so  as  to  avoid  involving  their  em- 
ployer in  damages  resulting  from  their  carelessness  or  negli- 
gence. In  this  respect  their  conduct,  as  to  whether  they  were 
faithful  and  trusty  agents,  was  on  trial  in  the  case  at  bar.  In 
their  testimony  they  asserted  that  said  passenger  train  struck 
only  two  horses,  and  that  these  two  were  struck  about  the 
56  A.  &  E.  R.  Cas.— 14 
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same  instant,  and  they  say  they  were  knocked  off  the  track. 
They  do  not  pretend  that  said  animals,  or  any  of  them,  were 
dragged  along  by  the  engine.  According  to  their  testimony 
said  animals  were  struck  and  passed  so  quickly,  not  even  an 
alarm  could  be  sounded.  They  ought  to  know  something 
about  what  occurred,  considering  they  had  a  good  light,  and 
could  see  60  feet  ahead  of  the  engine,  according  to  their  ad- 
mission. The  fireman  said  the  train  struck  two  horses  just 
as  it  was  going  off  the  curve.  The  engineer  said,  ''according 
to  my  judgment,  I  struck  the  animals  on  the  curve.''  Now, 
it  is  proved  beyond  a  reasonable  doubt  that  no  other  than 
said  passenger  train  struck  plaintifTs  four  horses,  although 
these  witnesses  say  that  said  passenger  train  struck  only  two. 
Bearing  this  in  mind,  it  should  be  observed  that,  if  said  engi- 
neer and  fireman  were  mistaken  as  to  the  number  struck, 
they  ought  to  know  whether  they  struck  them  all  at  about 
the  same  instant,  for  they  could  undoubtedly  perceive  this  by 
feeling  the  shock  of  striking  animals  of  that  proportion,  as 
well  as  seeing.  If  what  they  say  is  true  as  to  having  struck 
what  they  did  encounter  at  the  curve  and  knocked  them  off 
the  track,  would  not  said  four  horses  have  been  found  at  the 
curve — the  animals  were  shown  to  be  too  badly  mangled,  and 
in  such  a  way  that  it  is  not  likely  any  of  them  moved  beyond 
where  they  fell — instead  of  three  being  found  beyond  the 
curve,  one  over  800  feet  beyond  the  first  one  ?  Or,  viewing 
the  testimony  of  said  engineer  and  fireman  in  another  way 
(we  ought  to  reconcile  it  upon  the  theory  that  it  is  substan- 
tially true,  if  we  can),  they  say  they  encountered  only  two 
horses,  and  struck  them  at  the  curve,  and  struck  both  about 
the  same  instant.  They  were  mistaken  in  the  number,  because 
there  were  four,  and  mistaken  as  to  throwing  them  off  the 
track  where  struck,  as  the  circumstances  show.  They  should 
jiot  be  mistaken  as  to  striking  whatever  were  struck  at  about 
the  same  instant,  instead  of  one  at  a  time  consecutively,  and 
hundreds  of  feet  apart ;  for  they  had  the  aid  of  both  the 
sense  of  sight  and  feeling  to  make  them  sure  about  this  fact, 
and,  if  any  fact  they  stated  was  free  from  mistake,  this  should 
be.  They  made  this  fact  positive  and  prominent  all  the  way 
through  their  testimony.  The  same  idea  is  involved  in  their 
statement  that  they  struck  and  passed  said  animals  at  an  in- 
stant, and  before  even  an  alarm  could  be  sounded.  This  ex- 
cludes the  idea  that  they  struck  them  separately,  and  at  con- 
siderable distance  apart,  and  emphasizes  their  positive  state- 
ment that  the  horses  they  struck  were  encountered  at  about 
the  same  instant.  So,  taking  this  statement  as  true,  there 
were  four  horses  in  number  struck,  and  the  engine  either 
threw  or  carried  three  of  them  more  than  500  feet,  and  dropped 
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one ;  carried  two  of  them  nearly  700  feet,  and  dropped 
another ;  and  carried  one  over  800  feet  before  dropping 
it  When  the  proportion  of  ordinary  horses  is  remem- 
bered, and  the  nearness  of  their  bodies  to  the  earth  when 
struck  by  a  railroad  locomotive  is  considered,  and  then 
these  distances  are  considered,  and  it  is  realized  that  100 
feet  is  far  more  than  the  width  of  our  ordinary  streets,  and 
that  even  the  space  of  an  ordinary  city  block  must  be  more 
than  doubled  to  reach  the  distance  which  two  of  these  ani- 
mals were  thrown,  if  it  is  to  be  believed  the  engine  threw 
them  to  the  places  where  found,  would  not  the  average  mind 
demand  experimental  proof  that  such  marvellous  results  oc- 
cur where  an  engine  strikes  such  animals,  going  at  an  ordi- 
nary rate  of  speed  ?  No  such  proof  was  given.  Are  engines 
built  for  gathering  up  and  carrying  animals  of  that  number 
and  proportion,  wnen  it  happens  to  encounter  them  on  the 
track  ?  or  are  railroad  locomotives  built  so  as  to  throw  ani- 
mals off,  as  the  engineer  and  fireman  said  was  the  case  in  this 
instance  ?  If  the  engine  threw  said  animals  off  the  track  as 
it  struck  them,  as  the  engineer  and  fireman  assert,  is  it  likely 
that  it  struck  them  simultaneously,  as  said  witnesses  assert? 
If  the  engine  struck  them  all  at  about  the  same  instant,  as  the 
engineer  and  fireman  testified,  then  the  engine  threw  or  car- 
ried three  of  them  along  as  aforesaid.  Again,  does  the  engi- 
neer or  fireman  know  wnen  the  engine  struck  such  animals  as^ 
those  in  question,  so  as  to  mangle  and  throw  them  into  the 
ditch  as  shown,  especially  when  such  engineer  and  fireman 
are  furnished  with  a  "good  headlight,"  and  can  see  ''60  feet 
ahead  ?  *'  If  not,  they  should  not  speak  so  positively  as  to 
what  happened,  or  declare  positively  that  nothing  else  hap- 

Eened.  If  they  knew  what  happened  so  well,  they  should 
ave  honestly  said  they  struck  four  horses,  as  the  evidence 
shows  beyond  doubt,  instead  of  trying  to  further  mystify  and 
obscure  the  truth  by  seeking  to  make  it  appear  that  there 
were  only  two  horses  struck  by  said  train.  What  could  have 
been  the  purpose  of  this,  except  to  shield  their  own  conduct 
from  blame  before  their  employer?  If  they  did  not  know  so 
perfectly  what  happened,  they  should  have  honestly  admitted 
it  The  jury  undoubtedly  saw  the  contradiction  and  absurdity 
involved  in  their  testimony,  both  in  substance  and  in  its  tend- 
ency, when  compared  with  undisputed  facts  and  circum- 
stances shown  in  the  case.  The  court  undoubtedly  saw  the 
same  thing,  and  refused  to  disturb  the  verdict  of  the  jury. 

It  has  been  sought  to  introduce  into  the  judicial  consider- 
ation of  the  evidence  in  this  case  a  remarkable  philosophic 
theorem  and  conclusion  in  respect  to  the  effect  of  tlie  curve 
in  said  railroad  track  mentioned  in  the  evidence.     The  wit- 
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nesses  all  admit  that  said  curve  was  slight — the  road  ap- 
proached  it  on  a  straight  line,  made  a  slight  curve,  and  pro- 
ceeded in  a  straight  line  again.  Without  any  statement  of 
witnesses  in  the  record  to  the  effect  that  the  curve  in  said 
track  was  such  as  to  cause  the  path  illuminated  by  the  head> 
light  to  depart  from  the  track,  leaving  the  track  in  the  dark 
for  any  distance  whatever,  that  theory  has  been  sought  to  be 
imported  into  the  judicial  consideration  here.  The  premise 
is :  First,  there  is  a  slight  curve  in  the  track  at  the  place  in 
question.  It  is  not  great,  for  no  witness  has  ventured  to  as- 
sert that,  and  we  have  seen  what  is  asserted  on  the  contrary. 
Tbe  second  proposition  in  the  problem  is  that  no  evidence 
was  introduced  showing  that  invention  had  mastered  the  feat 
of  compelling  rays  of  light  to  travel  through  the  atmosphere 
on  a  curve.  So  we  have  given — First,  a  slight  curve ;  second^ 
no  appliance  to  cast  rays  of  light  around  the  arc  of  a  circle. 
Conclusion :  Hence  it  must  be  taken  **  as  true  that  the  light 
from  the  headlight  of  said  engine  shone  on  right  lines,  and,, 
if  the  curve  went  to  the  left,  the  track  left  the  area  of  illumi- 
nation ; "  and  that  *'  naturally  the  eugineer's  observation  could 
not  extend  as  far  along  the  track  as  it  would  if  the  track  were 
straight,  so  that  the  light  would  shine  down  in  a  straight 
line."  Of  course  no  witness  ventures  to  swear,  as  far  as  the 
record  discloses,  that  the  conditions  were  such  at  the  time 
and  place  as  to  produce  said  effect.  To  ask  for  such  proof 
may,  in  the  view  of  some  minds,  betray  the  most  profound 
stupidity,  as  though  one  should  call  for  the  proof  of  the  effect 
of  the  laws  of  nature.  But  still  we  will  venture  to  ask,  fur- 
ther, if,  before  affirming  the  above  conclusion  as  inevitable,  a 
philosophic  judge  should  not  remember  that  rays  of  light 
radiate  from  their  source,  and  illuminate,  according  to  the 
strength  of  the  light,  in  all  directions,  if  allowed ;  and  that 
rays  may  be  reflected  from  a  lamp  in  straight  oblique  lines, 
as  in  the  case  of  a  headlight  of  a  railway  locomotive,  so  as  to 
illuminate  a  path  much  wider  than  the  mere  ties  and  track ; 
and  that  while  a  slight  curve  might  shift  the  illuminated  path 
so  that  more  of  it  would  be  on  one  side  of  the  track  than  the 
other,  yet  might  not  the  track  still  remain  fully  illuminated  ? 
According  to  the  theory  proposed,  the  engineer  would  be  in 
darkness  very  much  of  the  time,  and  liable  to  helplessly 
plunge  into  disaster,  wherever  the  road  had  a  number  of  even 
slight  curves.  Possibly  the  inventor  of  railroad  appliances 
has  not  set  such  narrow  bounds  to  the  path  illuminated  by 
the  locomotive  headlight,  even  though  he  could  not  devise 
means  to  compel  rays  of  light  to  follow  the  arc  of  a  circle* 
He  may  have  found  it  quite  easy  to  allow  the  rays  from  the 
lamp  to  be  shed  upon  a  space  wide  enough  to  illuminate  a 
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filight  curve.  There  is  no  doubt  a  curve  might  be  of  such  de- 
gree that  in  turning  it  the  rays  from  the  headlight  would  be 
thrown  entirely  away  from  the  track  beyond,  ^ut  would  it 
not  be  safer  and  more  judicial  in  determining  a  given  case  to 
wait  until  it  is  shown  by  proof  that  the  conditions  are  such 
as  to  produce  that  result  ?  Bailroad  companies  are  generally 
represented  by  counsel  among  the  ablest  in  the  ranks  of  the 
profession,  and,  if  such  conditions  really  existed,  would  they 
not  introduce  into  the  case  proof  thereof  by  at  least  showing 
the  degree  of  the  curvature,  and  the  width  of  space  illumi- 
nated by  the  headlight,  and  thus  lay  the  foundation  for  the 
consideration  of  such  conditions  ?  Would  it  not  be  safer  and 
more  judicial  to  stay  by  the  record,  and  consider  those  facts 
and  conditions  which  are  shown  by  the  evidence  in  the  rec- 
ord, lest  we  run  into  delusive  theories  and  conclusions,  which 
have  no  application  to  the  case  under  consideration,  and  thus 
•endanger,  rather  than  aid,  in  securing  the  rights  of  litigants 
whose  cases  come  within  our  jurisdiction  ? 

It  is  clearly  shown  what  might  have  been  done,  by  the  ex- 
ercise of  ordinary  care,  toward  preventing  the  destruction  of 
said  animals,  if  the  weather  was  clear ;  and  from 
these  facts  it  appears  that,  in  case  tbe  weather  was  coaditioB  •r 
<;lear,  it  is  very  likely  the  destruction  could  have  thewMthertt 
been  prevented  by  the  exercise  of  due  care.  The  *  ^•*p»««. 
testimony  of  the  fireman  accompanying  said  pas- 
senger train  is  to  that  effect ;  that  said  stock  was  up  and  mov- 
ing, and  that  no  alarm  was  sounded,  and  no  effort  made  to 
stop  or  reduce  the  speed  of  the  train.  The  evidence  is  con- 
flicting as  to  the  state  of  the  weather  at  the  time  and  place  in 
question.  The  jury  had  before  it  the  testimony  of  Patterson, 
who  rode  on  said  passenger  train  from  Butte  to  Deer  Lodge, 
which  was  to  the  effect  that  the  weather  was  clear  a  short 
distance  from  the  particular  place  where  said  animals  were 
killed,  and  that  it  was  not  dark  at  the  time,  being  about  half 
past  3  o'clock  of  a  September  morning.  There  is  no  dispute 
about  the  time  said  train  passed  Kohr's  Siding.  The  report 
of  the  engineeer  of  the  freight  train,  which  passed  the  place 
at  the  hour  of  2.45  or  2.50  o'clock  of  the  same  morning,  was 
to  the  effect  that  the  weather  was  clear  at  said  place  and 
time.  This  report  was  made  immediately  after  the  occur- 
rence ;  and  Engineer  Smith,  in  his  testimony,  makes  no  ex- 
planation as  to  nis  having  wilfully  misstated  the  condition  of 
the  weather  in  said  report,  or  as  to  his  having  been  mistaken 
in  such  statement.  Tne  report  was  made  to  the  superintend- 
ent, was  a  formal  statement  of  the  conditions  and  circum- 
stances attending  his  striking  the  animal  in  the  culvert,  and 
the  question  as  to  the  state  of  the  weather  was  distinctly 
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asked,  and  the  answer  was  set  down.  The  testimony  of  the 
other  witnesses  was  to  the  effect  that  early  on  the  following 
morning  there  was  no  indication  of  rain  or  moisture  having 
fallen  during  the  night  previous. 

Some  of  appellant's  witnesses  testified  that  a  fog  prevailed 
in  spots,  or  ''  banks  of  fog,"  in  low  places,  and  that  one  of  the 
alleged  "  banks  of  fog  "  prevailed  where  said  animals  were 
killed  at  the  time  of  striding  tbem.  Counsel  for  appellant 
insists  that  the  weather  may  have  been  clear  a  short  distance 
away,  and  nevertheless  foggy  at  the  time  and  place  said 
animals  were  killed.  If  this  condition  was  in  fact  true  (al- 
though  defendant's  witnesses  are  not.  in  harmony  on  that 
point),  it  is  then  made  to  appear  by  the  theory  of  appellant's 
counsel  that  the  parties  in  charge  of  said  passenger  train  ran 
the  same  through  a  mere  "  bank  of  fog,"  without  the  precau- 
tion of  sounding  a  whistle,  at  the  same  high  rate  oi  speed 
which  might  be  proper  if  the  view  was  clear — at  such  a*rate 
of  speed  that  there  was  no  escape  for  stock  which  happened 
to  be  on  the  track,  although  such  stock  was  moving  when  the 
train  approached — so  fast  that  there  was  no  time  to  even 
sound  a  whistle  before  the  destruction  was  accomplished  and 
passed  by.  The  jury  did  not  adopt  the  theory  of  appellant, 
and  investigation  of  the  evidence  shows  to  us  that  there  ia 
testimony  tending  to  lead  to  a  different  conclusion.  We  can- 
not, therefore,  sustain  the  assignment  that  there  is  no  evidence 
to  support  the  verdict. 

Appellant  requested  the  court  "  to  charge  the  jury  that  the 
testimony  as  to  the  circumstances  of  the  killing  of  said 
animals  was  uncontradicted  ;  that  it  was  to  the  effect  that  the 
killing  was  an  unavoidable  accident;  and  that  it  failed  to 
show  negligence  on  the  part  of  the  trainmen ;  and  that  the 
jury  should  so  find."  Tne  court  refused  to  so  instruct  the 
jury,  and  appellant  assigns  such  refusal  as  error.  This  re- 
quest is  based  on  the  theory  of  the  case  and  the  showing  of 
tlie  evidence  contended  for  by  appellant,  which  we  have  been 
unable  to  find  borne  out  by  our  investigations  thereof,  and 
therefore  must  conclude  that  the  court  committed  no  error  in 
such  refusal.  The  court  gave  the  jury  an  instruction  to  the 
effect  that  it  was  the  "  duty  of  the  engineer  to  keep  a  lookout 
for  obstructions  on  the  track,  and  to  use  all  appliances  at  his 
command  to  avoid  accident ;  that  if  he  failed  to  see  an  animal 
when  he  should  see  it,  and  thereby  injures  it,  or  if,  seeing  it^ 
he  does  not  use  the  appliances  at  his  command  to  avoid  in- 
jur ving  it,  then  the  company  is  liable,  unless  it  appears  from 
the  circu instances  surrounding  the  case  that  the  use  of  these 
means  to  stop  the  train  would  injure  the  lives  of  the  passen- 
gers."    Appellant  complains  that,  "  while  such  instructions 


VOL.  56]  FENCKS   AND   ANIMALS.  216 

may  state  the  law  correctly  as  a  general  rule,  it  certaiuly  is 
too  broad  when  taken  in  connection  with  the  particular  cir- 
cumstances attending  this  case."  We  think  this  and  the 
other  instruction  complained  of  by  appellant  fall  under  the 
same  observations  which  we  have  made  as  to  the  refusal  of 
the  court  to  give  the  instruction  requested,  the  complaint 
being  based  on  its  view  of  the  evidence,  which  we  have  been 
unable  to  adopt. 

Appellant  argues  that  respondent  committed  an  act  amount- 
ing to  negligence  which  contributed  to  the  destruc- 
tion of  said  horses  by  turning  them  out  to  graze  ■•©•▼•«'j  «>' 
on  the  public  domain  in  the  vicinity  of  his  ranch.  griiUgoiipiib^ 
We  cannot  concur  in  this  proposition.     Stock-rais-  iie  domata. 
^g>   ^7  utilizing  the  vast  open   ranges  of  this 
country,  is,  and  has  been  since  its  settlement,  one  of  the  prin- 
cipal industries,  which  contributes  to  the  prosperity  of  the 
common  carrier  as  well  as  to  the  individual  citizens.    Numer- 
ous statutes  have  been  passed  from  time  to  time  during  the 
history  of  Montana  regulating  the  industry  of  a4K)ck-rai8ing, 
and  clearly  recognizing  and  sanctioning  the  matter  of  allowing 
stock  to  graze  on  the  public  domain  as  proper  and  lawful. 
The  whole  theory  of  the  general  legislation  of  this  state  is 
against  the  proposition  advanced  by  appellant's  counsel. 

It  is  our  opinion  that  the  judgment  ought  to  be  affirmed. 

■ 

Blake,  C.  J.,  concurs. 

De  Witt,  J.  {diseenting). — It  is  claimed  that  negligence  by 
defendant  is  shown  in  two  respects : 

1.  In  not  keeping  the  gates  mentioned,  closed  and  locked. 
In  the  complaint  the  negligence  alleged  is  as  follows  :  ''  That 
the  said  defendant,  by  its  agents  and  servants,  not  regarding 
its  duty  in  that  respect,  so  carelessly  and  negligently  ran  and 
managed  said  locomotive  and  cars  on  the  said  23d  day  of 
September,  a.d.  1890,  that  the  same  ran  against  and  over  the 
said  horses  of  the  said  plaintiff,  and  killed  and  destroyed  the 
same."  This  is  denied  by  the  answer.  Negligence  in  leaving 
the  gates  open  or  unlocked  is  not  mentioned  in  any  pleading 
in  the  case.  It  is  not  the  cause  of  action  set  up  in  the  com- 
plaint. Defendant  was  summoned  to  court  to  answer  for 
damages  alleged  to  have  been  caused  by  operating  its  loco- 
motive  and  cars.  The  jury  found  that  it  was  negligent  in  this- 
respect.  But  of  this  hereafter.  They  also  found  that  the 
defendant  was  negligent  in  a  wholly  different  matter — ^i.e.,  in 
leaning  some  gates  open  and  unlocked.  The  respondent's 
counsel  recognized  that  the  jury  had  gone  outside  of  the  case, 
and  found  damages  for  an  act  that  plaintiff  had  not  complained 
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of  in  his  pleading,  and  had  not  made  his  cause  of  action. 
Counsel,  therefore,  on  his  argument  on  the  appeal  stated  that 
he  abandoned  any  claim  that  his  verdict  should  be  sustained 
by  virtue  of  the  finding  of  negligence  as  to  the  gates,  or  the 
evidence  in  that  behalf.  Why,  under  such  circumstances, 
should  the  matter  of  the  gates  be  treated  as  in  the  case  ?  The 
defendant  was  under  no  obligation,  by  law  or  contract,  to 
build  or  maintain  a  fence  along  its  right  of  way.  This  action 
arose  before  the  act  of  the  last  session  of  the  legislature.  It 
seems,  however  that  it  did  build  and  maintain  such  a  fence. 
It  put  ill  these  gates  at  the  request  of  and  for  the  accommo- 
dation of  the  neighbors  at  this  point,  not  for  any  use  of  its 
own.  It  would  not  seem  that  building  the  fence  and  putting 
in  the  gates  was  negligence.  The  defendant  did  not  use  the 
gates,  or,  in  using  them,  leave  them  open.  They  were  opened 
and  left  open  by  some  one  other  than  the  defendant.  That 
person  is  not  shown  to  be  the  one  for  whose  acts  the  defend- 
ant was  responsible.  The  defendant's  servants  frequency 
voluntarily  closed  the  gates,  when  they  found  them  open. 
Because  they,  without  a  duty  upon  them  so  to  do,  closed 
them  whenever  they  found  them  open,  was  it  negligence  on 
their  part  that  they  did  not  always  find  them  when  they  were 
opened  by  persons  other  than  themselves  ?  It  seems  to  me 
not.  But  they  were  negligent  in  not  keeping  the  gates  locked 
and  closed,  it  is  held.  If  they  locked  them  and  retained  the 
key,  the  result  would  be  the  same  as  if  there  were  no  gates  ; 
and  I  do  not  understand  that  it  is  claimed  that  it  was  negli- 
gence to  build  the  gates.  If  they  hung  the  key  on  the  fence, 
or  provided  every  passer  with  a  key,  the  result  would  be  the 
same  as  if  there  were  no  locking.  But  as  to  keeping  the  gates 
closed  :  The  place  was  in  the  country,  away  from  any  town. 
If  it  was  the  company's  duty  to  keep  the  gates  closed,  there 
was  but  one  effectual  method  of  performing  this  duty.  That 
was  to  keep  a  servant  at  every  gate  along  the  line  (and  the 
evidence  shows  that  they  were  very  numerous),  to  close  them 
after  careless  passers,  who  were  strangers  to  the  defendant. 
Is  the  defendant  liable  for  such  strangers'  acts  ?  If  this  be 
the  law,  the  defendant  must  put  a  guard  over  its  entire  prop- 
erty to  protect  it  from  negligent  acts  of  third  persons,  which 
negligent  acts  may  result  in  injuries  to  others,  and  for  which 
tlie  defendant  is  to  be  held  liable.  I  do  not  understand  that 
such  duty  rests  upon  the  defendant.  The  jury  found  that  it 
(lid,  to  be  sure  ;  but  respondent's  counsel  promptly  abandoned 
any  such  groimd  in  this  court  In  that  I  think  that  he  was 
correct.  I  agree  with  him  that  in  the  matter  of  the  gates  no 
negligence  was  either  pleaded  or  proved*  In  Sweeney  v. 
Hallway  Co.,  29  Pac.  Bep.  16  (last  term),  the  allegation  of  the 
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complaint  as  to  negligence  was  that  plaintiff  was  working  for 
defendant  ander  defendant's  car,  and  that  defendant  carelessly 
and  negligently,  and  without  any  notice  or  warning  to  plain- 
tiff^ backed  or  ran  an  engine  against  said  car,  and  set  it  in 
motion,  and  while  so  in  motion  by  reason  of  said  careless  and 
negligent  act  of  defendant,  the  car  ran  over  plaintiff,  etc. 
After  a  careful  examination  of  the  evidence  in  that  case,  this 
court  held  that  there  was  a  failure  of  proof  that  the  defendant 
moved  the  car  without  warning,  as  alleged,  and  that,  there- 
fore, the  evidence  was  insufficient  to  support  the  verdict  So 
in  the  case  at  bar,  the  allegation  of  the  complaint  is  the  negli- 
gence in  running  the  locomotive  and  cars.  !Proof  in  reference 
to  the  gates  does  not  tend  to  support  the  said  allegation. 

2.  I  will  now  examine  the  cause  of  action  as  alleged  and 
relied  upon  by  the  plaintiff's  attorney.  The  four  horses  were 
killed  in  the  night  between  September  23  and  24,  1890.  It 
may  be  taken  as  conceded  that  they  were  killed  by  defendant's 
passenger  train  No.  5,  which  passed  Kohr's  Siding,  the  place 
of  the  accident,  at  3.35  A.M.  The  horses  did  not  get  on  the 
track  or  right  of  way  of  defendant  through  any  negligence  of 
defendant.  It  may  be  considered  as  conceded  that  they  did 
not  get  there  through  any  fault  of  plaintiff.  Under  these  cir- 
cumstances, what  happened?  Plaintiff's  witnesses  do  not 
testify  as  to  the  facts  at  the  time  of  the  collision.  For  those 
facts  we  must  go  to  defendant's  witnesses.  The  train  came 
along,  about  its  business,  at  3.35  am.  The  track  was  near  the 
river.  The  engineer  testifies  that  he  was  in  his  position  on 
the  right  side  of  the  cab.  That* the  track  curved  slightly  to 
the  left.  He  was  running  at  35  miles  an  hour,  which  was  not 
a  dangerous  or  unusual  rate.  His  schedule  time  was  35  to  40 
miles  an  hour  at  that  point.  The  headlight  was  burning.  He 
saw  one  horse  on  his  side,  and  the  fireman  saw  one  on  his. 
The  engineer  thinks  that  he  struck  the  horses  on  the  curve. 
The  night  was  dark  and  misty  and  fc^gy  at  the  time  and 
place  of  the  accident.  He  could  not  possibly  see  to  exceed 
two  car-lengths,  or  60  feet.  The  train  was  equipped  with  air- 
brakes, and  the  engineer  had  it  under  control.  He  saw  the 
horses  about  60  feet  ahead  of  the  engine,  on  the  track.  He 
was  on  the  right  side  of  the  engine.  The  track  curved  slightly 
to  the  left.  It  is  not  in  evidence  that  there  has  yet  been  in- 
vented any  contrivance  to  make  the  rays  of  light  travel  through 
the  atmosphere  on  a  curve.  That  being  the  case,  I  am  obliged 
to  take  it  as  true  that  the  light  from  tlie  headlight  shone  on 
right  lines,  and,  if  the  curve  went  to  the  left,  the  track  left  the 
area  of  illumination  of  the  light.  Naturally  the  engineer's 
observation  could  not  extend  as  far  along  the  track  as  it 
would  if  the  track  were  straight,  so  that  the   light  would 
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shiue  down  it  in  a  straight  line.  If  it  Lad  been  light  and  clear, 
the  engineer  says  that  he  could  have  seen  seven  or  eight  car- 
lengths  ;  and  that,  if  he  could  have  seen  the  horses  ten  car- 
lengths  ahead,  he  could  have  slowed  up  su£Eiciently,  and  have 
alarmed  the  horses,  so  as  to  avoid  striking  them.  Having  but 
60  feet  of  space,  and  running  at  35  miles  an  hour,  he  could 
not  stop  or  whistle  or  ring  a  bell ;  that  is,  he  could  not  give 
his  attention  to  stopping  the  train,  and  sounding  alarms  at 
once,  in  that  distance,  and*  at  that  rate.  His  first  attention 
was  given  to  applying  his  air-brakes.  The  following  is  his 
language  :  "  I  did  not  blow  the  whistle  for  the  reason  that  I 
did  not  have  time.  I  did  not  have  time  to  ring  the  bell 
either.  In  an  emergency,  the  first  thing  we  do  is  to  apply 
the  air-brakes.  That  is  where  oux  safety  lies.  I  did  not 
have  time  to  turn  them.  If  I  should  have  done  anytliing,  I 
should  have  applied  my  brakes.  I  got  hold  of  them.  I  had  my 
air  on  them  just  as  I  was  going  by,  and  I  let  it  off  when  I  saw 
that  it  was  all  safe."  So  it  is  testified,  and  it  is  not  questioned 
that  the  engineer  did  his  duty  in  gettmg  to  his  brakes.  Then- 
he  was  past  the  horses,  the  danger  was  over,  the  damage  was 
done.  There  was  then  no  occasion  for  the  bell  or  the  whistle ; 
and,  before  undertaking  to  use  the  brakes,  there  was  no 
opportunity  to  sound  the  whistle  or  bell.  The  fireman's  tes- 
timony is  corroborative  of  that  of  the  engineer.  This  is  all 
the  direct  evidence  of  facts  at  the  time  of  the  accident.  If 
this  evidence  is  true,  no  reasonable  being  can  read  it  and  dis- 
cover any  negligence  in  the  conduct  of  defendant.  And, 
moreover,  respondent's  counSel  does  not  undertake  to  claim 
that  there  is  any  evidence  of  negligence*  if  this  testimony  is^ 
true.  He  takes  another  position,  viz.,  that  the  engineer  and 
fireman  did  not  tell  the  truth  as  to  the  circumstances  of  the 
killing.  He  says  that  there  were  manufacturing  a  case.  This 
is  a  grave  charge.  It  can  scarcely  be  indulged  as  a  presump- 
tion or  assumption  in  regard  to  any  unimpeached  witnesses. 
These  witnesses  are  unimpeached  by  any  direct  testimony. 
Bespondent  finds  their  impeachment  in  circumstances,  and 
holds  that  the  jury  were  the  judges  of  their  credibility,  and 
that  their  conclusion  is  final. 

Of  course,  circumstances  may  impeach  a  witness  more  con- 
clusively than  words.  The  circumstances  which  respondent 
calls  to  his  aid  are  in  two  classes.     I  will  examine  them : 

1.  It  was  sought  to  impeach  defendant's  witnesses  by 
evidence  that  the  weather,  instead  of  being  misty  and  foggy,, 
as  the  engineer  and  fireman  testified,  was  clear.  If  this  be 
true,  much  of  the  foundation  of  the  defence  is  demolished, 
and  defendant's  main  witnesses  are  impeached  upon  a  very 
material  point,  and  the  jury  were  justified  in  ignoring  their 
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testimony,  as  tbey  did.  Let  ns  see.  Witness  Kamsdell  testifies 
that  the  weather  was  bright  and  clear  at  9  or  10  o'clock  of  the 
morning  of  the  24th.  Byron  Wood  says  that  the  weather  was 
smoky,  but  the  sun  was  shining  so  as  to  cast  a  shadow  on  the 
afternoon  of  the  23d  and  the  morning  of  the  24th.  That  in 
the  morning  there  was  no  evidence  of  rain  having  fallen  in  the 
night.  He  passed  the  night  at  Deer  Lodge,  four  or  five  miles 
from  Kohr's  Siding.  He  would  not  pretend  to  say  how  the 
weather  was  at  the  place  of  the  accident,  as  he  was  not  there. 
He  should  think  that  daylight  would  show  at  2  or  3  o'clock  a.m. 
on  September  24th.  This  was  an  impeaching  witness.  Pos- 
sibly the  value  of  his  testimony  may  be  to  some  extent 
gauged  by  his  statement  that  daylight  shows  three  or  four 
hours  before  sunrise.  J.  H.  Meyers  came  from  Fhilipsburg, 
50  miles  from  the  place  of  the  accident,  on  the  morning  of  the 
24th,  passing  Kohr's  Sliding  at  about  10  A.H.  The  weather 
was  clear,  l^eter  Patterson,  a  passenger  on  No.  5,  left  the 
train  at  Deer  Lodge,  about  five  miles  before  the  train  struck 
the  horses.  The  weather  was  not  stormy.  He  could  not  say 
that  it  was  cloudy.  Does  not  remember  whether  the  stars 
were  shining.  There  was  no  fog  at  Deer  Lodge.  He  does  not 
know  how  it  was  at  Kohr's  Siding,  four  or  five  miles  away, 
and  later  than  the  time  of  his  observation.  Joseph  Smith  was- 
at  Kohr's  Siding  at  8  p.m.  of  the  23d  and  at  7  a.m.  the  24th. 
The  weather  was  good  and  no  fog.  Such  is  the  evidence  ad- 
duced to  show  that  the  defendant's  witnesses  falsified  when 
they  said  that  there  was  fog  and  mist  at  the  place  of  the 
accident  at  3.35  am.  Not  an  impeaching  witness  testifies  as- 
to  the  weather  at  the  time  and  place  of  the  accident  They 
are  as  far  away  as  50  miles  in  distance  and  10  hours  in  time. 
The  one  who  gets  the  nearest  in  time — probably  within  15 
minutes — is  4  or  5  miles  distant ;  and  the  witness  nearest  in 
place  is  several  hours  removed  in  time.  The  place  of  the 
accident  was  in  the  valley  by  the  river.  Is  it  not  within  the 
most  ordinary  knowledge  that  it  could  be  perfectly  true  that 
mist  and  fog  could  hang  over  the  railroad  track,  by  the  river, 
at  such  an  hour  as  3.35  A.M.,  and  still,  miles  away,  and  hours 
later  and  earlier,  the  weather  be  clear  ?  This  is  too  plain  to 
merit  discussion  or  comment.  There  was  not  in  this  showing 
a  acintiUa  of  evidence  tending  to  impeach  the  testimony  of  the 
engineer  and  fireman  of  train  No.  5.  There  was  no  conflict  of 
evidence  as  to  the  mist  and  fog  at  Kohr's  Siding  at  3.35  a.m., 
and  for  a  considerable  period  each  side  of  that  exact  time. 
The  evidence  was  all  one  way,  and  was  with  the  defendant. 

But  again,  train  No.  9  passed  this  point  on  the  morning  of 
the  24th,  between  2  and  3  o'clock — about  an  hour  before  the 
accident     The  engineer  and  fireman  of  No.  9  testified  on  the 
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trial  that  the  weather  was  then  foggy  and  misty.  To  impeach 
this  engineer  of  train  No.  9,  a  report  of  his  was  introduced  in 
evidence,  in  which  he  reports  the  weather  at  that  time  as 
clear.  Grant  that  his  report  was  true,  and  that  his  testimony 
on  the  trial  was  false,  and  that  he  was  successfully  impeached. 
What  did  this  amount  to,  at  most  ?  Simply  that  there  was 
not  fog  or  mist  at  the  place  of  the  accident  an  hour  earlier  in 
the  night  than  the  time  of  the  accident  Can  this  be  held  as 
evidence  that  the  fog  and  mist  did  not  come  up  during  the 
hour,  and  be  present  when  train  5  appeared  upon  the  scene  ? 
This  would  be  indulging  in  meteorological  presumptions  un- 
warranted by  any  evidence  in  this  case  or  any  experience  of 
mankind.    Again,  granting  that  the  engineer  of  No.  9  was  im- 

feached,  does  that  impeacli  the  engineer  and  fireman  of  No.  5? 
f  so,  that  would  be  reforming  the  old  maxim,  so  that  it  could 
be  said  of  a  collection  of  witnesses  on  one  side  of  a  case,  unus 
falsttSj  omnes  falsi.  Again,  grant  that  there  was  no  evidence  of 
rain  in  the  morning ;  that  does  not  tend  to  show  that  fog  and 
mist  were  not  present  in  the  night,  and  which  fled  before  the 
sun.  The  whole  evidence  seeking  to  contradict  the  alleged 
presence  of  fog  and  mist  at  the  time  and  place  of  the  accident 
has  not  the  substantiality  of  a  cobweb.  There  was.  absolutely 
nothing  in  it  upon  which  a  jury  could  find  an  impeachment  of 
the  credibility  of  defendant's  witnesses. 

2.  As  to  the  other  circumstances  of  impeachment :  Respond- 
ent argues  that  the  places  in  which  the  horses  were  killed 
establish  that  the  manner  of  their  taking  off  was  other  than  as 
detailed  by  the  defendant's  witnesses.  He  says  that  first  one 
was  killed ;  the  second  was  killed  at  a  point  643  feet  further 
on  ;  the  next  132  feet  beyond ;  and  the  last,  125  feet  further. 
That  this  fact  shows  that  the  engine  chased  the  horses,  taking 
them  single-handed,  picking  them  off  one  by  one,  as  it  was 
able  to  reach  and  slaughter  them,  after  the  manner  of  the 
historical  battle  of  the  Uoratii  and  the  Curiatii.  But  what  is 
the  evidence  that  the  horses  were  killed  at  these  points  ?  In 
the  first  place,  not  a  witness  testifies,  nor  a  circumstance 
sliows^  that  the  horses  were  killed  at  these  points  by  the 
train ;  and,  in  the  second  place,  not  one  of  the  horses  was 
killed  by  the  train.  At  9.30  a.m.  of  the  24th  the  section  fore- 
man found  the  horses,  all  crippled,  in  the  ditch,  and  so  badly 
hurt  that  they  could  not  live,  and  he  killed  and  buried  them 
all.  The  measurements  from  which  we  take  the  above  figures 
were  made  a  week  or  ten  days  after  the  killing,  and  were  to 
the  places  of  their  respective  sepultures.  It  is  not  shown  that 
they  were  buried  where  they  were  struck.  It  is  not  shown 
how  far  they  were  thrown  by  the  terrific  force  that  met  them, 
nor  how  far  they  moved  in  their  crippled  condition  between 


VOL.  56]  FENCES   AND   ANIMALS.  221 

3.35  and  9.30  a.m.  They  were  all  alive  when  the  foreman 
found  them.  To  hold  that  it  appears  that  they  were  struck 
by  the  locomotive  at  the  particular  places  where  they  were 
afterward  buried  is,  in  the  light  of  the  facts,  a  pure  assump- 
tion. So  the  whole  fabric  of  impeachment  dissolves.  De- 
fendant's witnesses  are  left  uncontradicted,  and  their  testi- 
mony shows  that  there  was  no  negligence  of  defendant  in  this 
accident.  It  seems  to  be  considered  in  the  majority  opinion 
that  it  may  have  been  negligence  to  run  the  train  on  card-time 
through  a  bank  of  fog ;  but  I  supposed  that  the  theory  of  the 
affirmance  of  this  case  was  that  the  fog  did  not  exist.  I  am  of 
opinion  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

My  remarks,  made  to  this  point,  were  filed  vdth  the  majority 
opinion  on  March  28,  1892.  Since  that  day,  the  majority 
opinion  has  received  additional  matter,  among  it  the  criticism 
of  my  views  which  is  now  contained  therein.  I  have  now,  at 
the  June  term,  carefully  examined  that  opinion.  There  is 
matter  therein  to  which,  as  it  occurs  to  me,  some  pertinent 
suggestions  might  be  made  ;  but  a  further  review  on  my  part 
at  this  time  would  seem  to  me  more  in  the  nature  of  a  debate 
than  a  judicial  consideration,  and  neither  useful  nor  profitable. 

Killing  Live-stocic — Negligence  of  Railroad  Company — Burden  of  Proof— 
Pr^umption  against  Railroad. — lu  Birmiugiiam  Miueral  K.  Co.  v.  Harris 
(Ala.,  June  17,  1S93.),  13  So.  Rep.  877,  it  was  held,  in  an  action  against  a 
railroad  company  for  injury  to  stock,  that  the  burden  of  proof  was  on  the 
defendant  to  acquit  itself  of  negligence ;  and  that  the  law  was  reasonable, 
because,  if  it  were  otherwise,  the  plaintiff  would  be  compelled  to  put  the 
defendant's  employ^  on  the  stand  and  prove  by  them  their  own  negli- 
gence. 

In  Louisville  &  N.  R.  Co.  v.  Barker,  (Ala.,  July  27,  1893.),  11  So.  Rep. 
453,  it  was  held,  where  stock  is  killed  by  a.railroad  train,  the  burden  is 
upon  the  railroad  company  to  acquit  itself  of  negligence.  The  court  cited 
Railway  Co.  v.  Hughes,  87  Ala.  610,  89  Am.  &  Eng.  R.  Cas.  674;  Railway 
Co.  V,  Moody,  90  Ala.  46,  46  Am.  &  Eng.  R.  Cas.  524;  Railroad  Co.  v. 
Moody,  92  Ala.  279. 

In  Toledo,  St.  L.  &  K.  C.  R.  Co.  tJ.  Jackson,  (Ind.,  Dec.  15,  1892.),  82 
K.  £.  Rep.  793,  it  was  held,  in  an  action  against  a  railroad  company  for 
the  killing  of  a  horse,  that  the  burden  was  on  the  defendant  to  show  that 
it  could  not  fence  its  track  at  the  place  where  the  killing  occurred  without 
endangering  the  safety  of  its  employes,  where  the  plaintiff  proved  that  the 
horse  entered  on  the  railroad  track  where  it  was  not  fenced  as  required  by 
statute. 

In  Birmingham  Mineral  R.  Co.  e,  Harris  (Ala.,  June  17,  1898.),  13  So. 
Rep.  877,  it  was  held,  in  an  action  against  a  railroad  company  for  injury 
to  stock,  that  it  was  proper  to  refuse  a  charge  to  the  jury  which  required 
the  plaintiff  to  show  by  wha|:  train  the  animal  was  killed,  and  that  the  de- 
fendant  was  negligent. 

In  Birmingham  Mineral  R  Go.  «.  Harris  (Ala.,  June  17,  1893.).  13  So. 
Rep.  877,  it  was  held,  in  an  action  aeainst  a  railroad  company  for  injury 
to  stock,  that,  under  the  statute,  the  burden  was  on  the  railroad  company 
to  show  a  compliance  with  all  the  statutory  reqnirementa 


222  M'MASTER  v.    MONTANA   UNION   R.   CO.  [VOL.  66 

In  Ohio  &  M.  R.  Co.  v,  Craycraft  (IdcL.,  Oct.  25,  1892.),  32  K.  E.  Rep. 
297,  it  was  held  that  a  complaint  in  an  action  for  damages  to  itoek  was 
sufficient  to  withstand  a  demurrer,  where  the  charge  was  that  the  act 
which  caused  the  injury  was  carelessly  and  negligently  done,  without 
chargiDg  the  specific  acts  constituting  the  negligence. 

Evidence — dmtrilnUary  Negligence, — In  Richmond  &  D.  R  Co.  «.  Buice, 
88  Qa.  180,  in  an  action  against  a  railroad  company  for  the  value  of  stock 
killed,  where  it  appeared  that,  by  the  use  of  extraordinary  diligence,  the 
■company  might  have  saved  the  life  of  the  horse  by  adopting  different  meana 
of  releasing  him  from  his  confinement  in  the  trestle,  yet  the  evidence 
showed  clearly  that  the  company  used  all  ordinary  and  reasonable  diligencee, 
both  to  avoid  driving  him  upon  the  trestle,  and  to  release  him  therefrom 
after  he  fell  and  became  confined  between  the  cross-ties,  it  was  held  that  a 
verdict  for  the  plaintiff  was  not  justified. 

AUegatione  under  Florida  Statute.-'-ln  Jacksonville,  T.  A  K.  W.  R.  Co. 
t.  Garrison,  80  Fla.  567,  it  was  held  that  prior  to  the  passage  of  the  act 
requiring  railroad  companies  to  fence  their  tracks  (chapter  8742),  negli- 
gence was  the  basis  of  liability  in  an  action  against  the  company  for  killing 
live-stock  on  the  track,  and  it  must  be  alleged  in  the  declaration  ;  but  an 
allegation  that  the  engine  and  cars  of  the  defendant  company  were  so 
negligently  and  carelessly  operated  by  the  agents  and  servants  of  the  com- 
pany that  the  engine  struck  an  animal  described  in  the  declaration,  by 
means  whereof  it  died,  is  sufilcieut. 

Traine  Bun  at  Rapid  Rate, — ^In  Central  Railroad  &  Banking  Co. «.  Ingram 
(Ala.  April  18,  1893.),  12  So.  Rep.  801,  it  v/as  held  that  a  railroad  company 
is  guilty  of  negligence  where  its  trains  are  run  in  the  night-time  at  such 
rate  of  speed  that,  by  reason  of  the  darkness  of  night,  without  any  inter- 
vening unusual  natural  causes,  such  as  fog  or  falling  rain  or  Bnow,  stock 
cannot  be  seen,  by  the  aid  of  the  headlight,  in  time  to  prevent  injury  by 
the  use  of  the  ordinary  means  and  appliances  with  which  trains  are  usually 
supplied. 

In  this  case,  after  citing  a  number  of  opinions,  the  court  said :  **  We 
think  the  rule  of  these  decisions  is  a  just  application  of  the  maxim  ^sic 
utere'tuo,  ut  alienum  non  Isdas.*  Under  the  right  of  eminent  domain  the 
railroad  company  is  empowered  to  appropriate  the  lands  of  others  to  the 
construction  and  operation  of  its  road.  It  may  locate  its  line  of  road 
through  the  farms  and  pastures  of  their  owners  as  well  as  the  uoinclosed 
commons  of  the  country.  Under  our  system  all  uninclosed  lands  are  com- 
mon of  pasture.  The  owners  of  stock  have  the  right  to  suffer  them  to  go 
not  only  within  their  own  inclosures,  but  upon  the  commons.  There  is  no 
principle  which  would  require  the  stock-owner  to  fence  against  the  rail- 
road. That  duty,  if  necessary  to  secure  the  railroad  company  the  proper 
enjoyment  of  its  property  and  franchises,  with  due  regard  to  the  rights  of 
others,  would  devolve  upon  the  company  itself,  and  not  the  stock-owner. 
We  are  of  opinion  that  if  a  railroad  company  knowingly  runs  its  trains 
under  such  conditions  as  render  it  impossible  for  those  in  charge  of  them 
to  prevent  injury  to  stock  straying  upon  the  track,  and  such  injury  results, 
it  ought  to  be  held  reeponsible  for  the  loss.  Such  is  undoubtedly  the  case 
when  the  train  is  run,  in  the  night-time,  at  such  fast  rate  of  speed  that  by 
reason  of  the  darkness  of  night  stock  cannot  be  seen,  by  toe  aid  of  the 
headlight,  in  time  to  prevent  injury  by  the  use  of  the  ordinary  means 
and  appliances  with  trains  are  usually  supplied.  We  do  not  mean  to 
detract  from  the  qualification  of  the  rule  expressed  in  Railroad  Co.  v.  Jones 
(71  Ala.  487,  15  Am.  &£ng.  R.  Cas.  549),  supra.  If  the  injury  is  not  at- 
tributable to  the  rate  of  speed  in  view  of  the  ordinary  darkness  of  night, 
but  resulted  from  intervening  unusual  natural  causes,  such  as  fog  or  fwing 
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rain  or  snow,  those  in  charge  of  the  train  being,  in  all  other  material  re- 
spects, in  the  exercise  of  due  care,  the  injary  would  be  excused." 

Chrou  Negligence  of  Engineer — Evidence, — In  Lynch  «.  Northern  Pacific 
R.  Co.,  84  Wis.  348,  it  was  held,  in  an  action  against  a  railroad  company 
to  recover  damages  for  injury  to  horses,  that  the  engineer  was  guilty  of 
gross  negligence,  where  it  appeared  that  the  railroad  crossed  a  highway  at 
a  very  acute  angle,  and  that  the  train  was  running  thirty-five  miles  an  hour; 
where  the  engineer  testified  that  he  first  saw  the  horses. after  he  had  blown 
the  whistle  for  the  crossing  ;  that  they  were  in  a  field  near  the  highway, 
but  that  he  paid  little  attention  to  them  until  he  saw  they  were  determined 
to  go  down  the  road  and  cross  the  track  ;  that  he  then  blew  the  stock 
alarm- whistle,  -and  when  he  could  not  scare  them  off  applied  the  air-brake, 
stopping  his  engine  on  the  crossing,  where  it  struck  one  horse  ;  the  evi- 
dence offered  by  plaintiff  showing  that  the  speed  of  the  train  was  slackened 
thirty  rods  from  the  crossing,  then  increased  until  just  before  the  crossing 
was  reached,  when  the  speed  was  again  slackened. 

Contributory  Negligence  in  Placing  Cattle  in  Unfenced  Field. — See  note, 
15  Am.  &  £ng.  R.  Gas.  540;  note,  20  Am.  <&  Eng.  R  Gas.  468, 
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• 

Duty  of  Railroad  Companies  to  Fence  when  Requested  by  Abutting 
Owner  —  Constitutional  Law* — A  statute  of  the  state  declaring  that  all 
railroads  within  the  state  *' shall  be  required  to  put  in  cattle  or  stock- 
guards  upon  their  respective  lines  of  roads  and  keep  the  same  in  good 
order,  whenever  the  demand  is  made  upon  them  or  their  agents  or  em- 
ploy^ by  the  owners  of  the  land  through  which  said  road  passes  that  said 
cattle  or  stock-g^rd  is  necessary  to  prevent  the  depredation  of  stock  upon 
their  farms,"  is  not  unconstitutional  for  the  reason  that  it  makes  the  land- 
owner the  sole  judge  of  the  necessity  of  the  fence,  since,  if  the  necessity 
for  the  fence  was  not  left  to  the  discretion  of  the  abutting  owner,  the  rail- 
road company  would  be  absolutely  compelled  to  maintain  the  guards  in 
question. 

Liability  for  Depredations  Committed  by  Cattle— Statute  Imposing  Abso- 
lute Liability — Constitutional  Lawi — A  statute  of  the  state  which  imposes 
upon  railroad  companies  an  absolute  liability,  irrespective  of  negligence, 
for  the  full  amount  of  damages  proven  to  have  been  sustained  by  abutting 
owners,  upon  whose  land  cattle  have  strayed  through  cattle-guards  which 
the  railroad  companies  are  required  to  construct,  is  unconstitutional. 

Same— Sufficient  Complaint. — A  count  of  a  complaint  which  alleges 
tkrat  a  railroad  company  *^so  negligently  and  carelessly  left  open  their 
"Stock-gaps  on  that  part  of  its  road  which  runs  through  the  said  land  of  the 

Slaintiff  that"  certain  damages  were  suffered  is  demurrable,  where  the 
uty  prescribed  by  the  statute  is  to  construct  cattle-guards  and  keep  them 
in  oro^r,  and  not  to  keep  them  closed. 
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Appeal  from  Jeflferson  circuit  court. 

The  gravamen  of  the  first  count  of  the  complaint  was  that 
the  damage  was  caused  by  the  defendant's  failure,  on  the 
plaintilTs  demand,  to  construct  proper  $tock-gaps  where  its 
road  entered  upon  and  left  the  plaintiiTs  fields,  and  that 
the  stock-gaps  which  the  plaintiff  had  constructed  were  so 
carelessly,  negligently,  and  unskilfully  made  that  the  stock 

Sassed  over  them  and  caused  the  damage  complained  of. 
he  gravamen  of  the  second  count  was  that,  after  the  plaintiif 
demanded  the  erection  of  stock-gaps  where  the  road  entered 
upon  and  left  plaintiff*s  land,  the  defendant  so  negligently 
and  carelessly  left  open  its  said  stock-gaps,  as  constructed,, 
that  stock  entered  upon  plaintiff's  land,  and  caused  the  dam- 
ages complained  of.  The  gravamen  of  the  third  count  was 
that,  after  the  demand  by  the  plaintiff,  the  defendant  negli- 
gently failed  to  put  in  stock-gaps  of  proper  construction,  and 
that,  by  reason  of  such  failure,  stock  and  cattle  entered, 
through  and  by  way  of  defendant's  line  of  road,  into  the 
plaintiff's  cultivated  lands,  where  he  had  a  crop,  and  caused 
the  damages  complained  of.  The  defendant  demurred, 
assigning  to  each  count  substantially  the  same  ground  of 
demurrer,  which  was,  in  effect,  that  at  common  law  the  de- 
fendant was  not  required  to  erect  and  maintain  stock-gaps 
where  its  road  entered  and  left  the  plaintiff's  lands,  and  that 
the  statute  approved  December  11,  1886  (Acts  1886-87,  p. 
163),  creating  such  requirement^  was  unconstitutional  and 
void. 

Hetoitt,  Walker  &  Porter^  for  appellant. 
W,  li.  Houghton^  Francis  D,  Nabors,  and  Kennedy  dt  Hich- 
man,  for  appellee. 

Haralson,  J. — The  demurrer  to  the  complaint,  which  was 
overruled,  presents  a  single  question  for  our  consideration — 
that  of  the  constitutionality  of  the  act  of  the  legislature  ap- 
proved December  11,  1886  (Acts  1886-^7,  p.  163).  It  is  en- 
titled "  An  act  requiring  railroads  to  build,  and  keep  cattle 
and  stock  guards  in  order,  upon  their  respective  lines  of  roads." 
Its  first  section  is :  **  That  all  railroads  within  the  terri- 
torial limits  of  the  state  of  Alabama  shall  be  requy:ed  to  put 
in  cattle  or  stock  guards,  upon  their  respective  lines  of  roads, 
and  keep  the  same  in  order,  whenever  the  demand  is  made 
upon  them,  or  their  agents  or  employes,  by  the  owners  of  the 
land  through  which  said  road  passes,  that  said  cattle  or  stock 
guard  is  necessary  to  prevent  the  depredation  of  stock  upon 
their  farms."  The  second  section  provides  that  on  and  after 
the  passage  and  approval  of  the  act,  as  to  all  stock  passing 
over  or  through  cattle-guards  upon  any  line  of  railroads  in 
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this  state,  and  committing  depredations  and  damages  to  the 
owners  of  the  land,  the  company  shall  be  liable  for  the  full 
amount  of  damages  proven   to  have  been  sustained  by  the 

Sarty  damaged,  and  all  costs  accruing  in  the  collection  of  said 
amages,  which  damages  can  be  recovered  by  suit  in  the  jus- 
tice or  circuit  courts  of  Alabama,  where  such  damages  were 
committed :  provided,  that  the  railroad  company  can  only  be 
required  to  construct  cattle-guards  whenever  said  company's 
road  enters  the  field  or  ifpon  the  premises  of  any  person,  or 
where  the  premises,  or  any  portion  of  the  same,  are  exposed 
by  reason  of  said  road  entering  upon  them,  or  running  through 
them. 

1.  It  is  well  understood  that  railroad  companies  are  not 
bound,  by  a^y  principle  of  the  common  law,  to  fence  their 
roads,  make  cattle-guards,  or  erect  any  other  barrier  or  stay 
against  the  intrusion  of  stock  upon  their  roads  or  Dat-^^fr^n. 
right  of  way,  and  are  not  liable  for  injuries  happen-  road  to  fenro 
ing  merely  for  want  of  such  erections.  7  Amer  &  right  of  w«f 
Eng.  Ency.  Law,  pp.  906,  912 ;  1  Ror.  R.  R.  614 ;  ^^^^^ 
Railroad  Co.  v  Lyon,  62  Ala.  74.  Whenever  a  *'** 
company  is  under  obligation  to  fence  its  right  of  way,  or  erect 
cattle-guards,  it  is  by  virtue  of  a  Contract  or  statute.  On  the 
other  hand,  it  is  equally  well  settled  that  acts  of  incorporation 
of  railroad  companies  are  subordinate  to  the  general  police 
regulation  of  the  state,  and  that  the  requirement  to  fence 
their  rights  of  way,  and  erect  and  maintain  cattle  guards,  falls 
legitimately  within  legislative  authority.  As  is  well  said  in 
American  Union  Tel.  Co.  v.  Western  Union  Tel.  Co.,  67  Ala. 
32 :  "  The  police  power  of  a  statute  is  a  most  important  pow-er, 
essential  to  its  very  existence,  and  has  been  declared  by  the 
supreme  judicial  interpreter  of  the  federal  constitution  to  em- 
brace *  the  protection  of  the  lives,  health  and  property  of  her 
citizens,  the  maintenance  of  good  order,  and  tne  preservation 
of  good  morals ;'  and  the  legislature  cannot,  by  any  contract, 
divest  itself  of  the  power  to  provide  for  these  objects."  Beer 
Co.  V.  Massachusetts,  97  U.  b.  25;  Van  Hook  v.  City  of  Selma, 
70  Ala.  361,  2  Am.  &  Eng.  R.  Cas.  23;  Railroad  Co.  v.  Bald- 
win, 85  Ala.  619,  7  Amer.  &  Eng.  Ency.  Law,  907. 

The  unconstitutionality  of  the  act  we  consider  is  insisted 
on,  "  first,  because  it  requires  the  railroad  to  erect  cattle- 
guards  whenever  demand  is  made  upon  it,  by  the  owners,  that 
tiie  cattle  or  stock  guard  is  necessary  to  prevent  the  depre- 
dation of  stock  upon  their  farms,  thus  making  the  land-owner 
the  sole  judge  of  the  necessity,  and  from  whose  decision  the 
railroad  has  no  appeal."  This  objection  relates  especially  to 
the  first  section  of  the  act.  The  criticism  cannot  be  sane* 
tioned.  This  is  a  mere  option  which  the  statute  gives  the 
56  A.  &  E.  R.  Cas.— 15 
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owner  of  the  land.  The  guard — ^if,  and  when,  constructed — 
is  for  his  benefit  alone.  The  public  has  no  interest  in  it»  further 
than  the  general  interest  every  good  citizen  feels  that  every 
other  person  shall  be  protected  in  his  rights  of  property ;  and 
of  what  detriment  can  it  be  to  the  railroad  that  the  owner  is 
permitted  to  exempt  it  from  a  duty  which,  without  his  ex- 
emption, would  be  absolute,  whether  the  owner  needed  or 
desired  the  cattle-guard  or  not  ?  If  the  statute  had  simply 
required  the  companies  to  erect  and  maintain  these  guards, 
in  all  instances,  whenever  they  entered  the  field  or  premises 
of  a  party,  there  could,  under  the  authorities,  be  no  objection 
raised  to  the  validity  of  the  law.  Why,  then,  should  the 
statute,  if,  in  its  enactment,  it  would  lighten  the  burden,  if  any, 
of  the  corporations,  without  injury  to  the  persons  whom  it 
was  designed  to  benefit,  by  bestowing  this  option  on  them, 
incur  judicial  displeasure  ?  The  point  of  this  suggestion  be- 
comes more  pertinent  when  it  is  remembered  that  when  the 
duty  to  fence  or  build  cattle-guards  is  made  absolute,  without 
reference  to  an  option  on  the  part  of  the  owner  of  the  land, 
the  owner  may  release  the  obligation,  as  seems  to  be  well 
settled.  7  Amer.  &  Eng.  Ency.  Law,  907 ;  1  Thomp.  Neg.  p. 
526,  §  26,  The  case  of  Ea»way  Co.  v.  Todd  (Ky.),  45  Am.  & 
Eug.  B.  Oas.  481,  is  opposed  to  this  view,  and  holds  that  this 

Sower  of  police  regulation  cannot  be  delegated  to  the  citizen, 
fo  authority  upon  which  the  decision  is  based  is  given.  The 
constitution  of  this  state  certainly  contains  nothing  against 
the  bestowment  of  such  an  option  on  the  landowner,  in  con- 
nection with  the  exercise  of  this  police  jurisdiction  and  au- 
thorifcy^^  and  we  are  at  a  loss  to  see  on  what  principle  it  can  be 
denied.  The  states  delegate  this  power,  without  question,  in 
their  creations  of  municipal  governments,  railroad  commis- 
sions, medical  and  examining  boards,  quarantine  commissions, 
the  bestowment  of  the  authority  for  the  creation  by  the  peo- 
ple of  counties  and  parts  of  counties,  of  agricultural  districts  in 
which  fences  may  be  dispensed  with,  and  stock  not  allowed  to 
run  at  large,  and  in  other  instances,  perhaps,  which  might  be 
named ;  and  it  can  be  readily  seen  that  this  police  authority 
may  be  more  safely  and  beneficially  exercised,  often,  in  leav- 
ing its  exercise  to  the  option  of  others,  within  prescribed  and 
proper  limitations,  than  without. 

2.  There  can  hardly  be  any  question  but  that  this  second 
section  imposes  an  absolute  liability  on  railroad 
biiity'ofrau-  Companies  '^for  the  full  amount  of  the  damages 
HHui-viiooii-  proven  to  have  been  sustained  by  the  party  dam- 
ntitntioDai  aged,  and  all  costs  accruing  in  the  collection  of 
tutmto.  ggj^  damages,  whether  they  have  failed  or  not,  ac- 

cording to  the  requirements  of  the  law,  *  to  put  in  cattle  or  stock 
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fuards  upon  their  respective  lines  of  roads  and  keep  the  same 
^  order.^  Indeed,  this  Uability  is  clearly  stated  in  the  words 
of  the  section  itself.  There  are  many  conflicting  authorities 
on  this  question,  which  we  will  not  review,  or  attempt  to  rec- 
oncile. In  7  Amer.  &  Eng.  Ency.  Law,  907,  it  is  stated  that 
**  statutes  have  been  passed  in  England,  and  many  of  the 
states,  requiring  railway  companies  to  fence  their  tracks 
fwhich  includes  cattle-guards.  Id.  913],  and  holding  them 
liable  for  all  injuries  occasioned  by  a  failure  to  do  so,  irre- 
spective of  whether  or  not  they  have  been  guilty  of  negli- 
^Lce"  in  operating.their  traine;  and  many  aWrities  bear- 
ing  more  or  less  intimately  on  the  question  are  cited  as  sup- 
porting the  text.  Id.  927.  Counsel  for  appellant,  in  their 
elaborate  argument  on  the  questioif  (reviewing  many  of  the 
authorities),  conclude :  "  We  concede  that  if  the  act  of  1886 
had  imposed  absolute  liability  in  cases  where  the  railroad 
fails  to  erect  gaps  at  all,  in  compliance  with  the  statute,  this 
would  have  been  a  valid  police  regulation,  because  a  penalty 
imposed  for  a  violation  of  the  act.  But  the  act  of  1886  goes 
further,  and  imposes  such  absolute  liability  on  the  railroad, 
though  it  may  have  fully  complied  with  the  act,  in  erecting  and 
keeping  in  order  its  gaps,  provided  stock  get  over  them  and 
commit  depredations.  It  is  therefore  manifestly  unconstitu- 
tional, because  it  attempts  to  impose  absolute  liability,  when 
the  requirements  of  the  act  may  have  been  fully  complied 
with,  and  no  negligence  exists.  This  is  not  a  valid  police 
regulation."  This  question  is  not  a  new  one  in  this  court. 
In  Zeigler  v.  Bailroad  Co.,  58  Ala.  694,  we  had  occasion  to 
pass  upon  the  validity  of  an  act  which  provided  :  "  That  from 
and  alter  the  passage  of  this  act,  all  corporations,  person  or 
persons,  owning  or  controlling  any  raUroad  in  this  state,  shall 
oe  liable  for  all  damages  to  live-stock,  or  cattle  of  any  kind, 
caused  by  locomotive  or  railroad  cars."  It  was  there  said  of 
that  statute  that  it  dispenses  with  all  proof  of  the  wrong  it 
seeks  to  redress.  "  It  declares  that  the  railroad  corporation 
shall  make  reparation  for  an  injury  inflicted  in  the  authorized 
prosecution  of  its  lawful  busmess,  without  a  semblance  of 
fault,  negligence,  or  want  of  skill  in  its  employes — an  injury 
which  no  human  prudence  or  foresight  could  prevent;  and 
et  the  statute  will  not  allow  the  railroad  to  exculpate  itself 
y  proof  of  the  highest  qualifications  and  most  watchful  vigi- 
lance. This  falls  short  of  due  process  of  law.  *  *  *  We 
can  perceive  of  no  reason,  in  law  or  morals,  for  holding  them 
frailroad  companies)  to  a  stricter  measure  of  accountability 
tor  inevitable  misfortunes  than  would  be  exacted  from  natu- 
ral persons  for  injuries  which  result  from  unavoidable  acci- 
dentj  or  accidents  which  no  human  prudence  can  foresee  or 
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avert."  This  case,  in  these  utterances,  has  been  many  tiine» 
approved  by  us,  and  other  courts.  Wilbum  v.  McCalley,  63« 
Ala.  443 ;  Mead  v,  Larkin,  66  Ala.  88  ;  Davis  v.  State,  68  Ala* 
63 ;  Green  v.  State,  73  Ala.  32 ;  Bailroad  Co.  v.  Hembree,  85- 
Ala.  486,  38  Am.  &  Eng.  R.  Cas.  300. 

Under  the  influence  of  these  decisions,  we  are  constrained  to 
hold  that  the  second  section  of  said  act,  in  that  imposes  an  ab- 
solute liability  on  railroad  companies^  irrespective  of  compli- 
ance on  their  part  with  the  duties  prescribed  in  its  first  section,, 
and  without  any  fault  on  their  part,  is  in  violation  of  constitu- 
tional right.  The  first  section,  however,  without  reference  to^ 
the  second,  and  independently  of  it,  prescribes  the  duty  on* 
these  companies  "  to  put  in  cattle  or  stock  guards  upon  their 
respective  lines  of  roads  and  keep  the  same  in  order,  and  for 
a  failure  to  do  so  they  are  liable  to  the  party  injured  by  their 
neglect.  To  prescribe  the  duties  imposed  by  this  section,  we 
have  seen,  is  a  valid  exercise  of  the  power  of  the  state.  It 
may  be  maintained  as  such,  separate  from  the  second  section. 
3  Brick.  Dig.  p.- 128,  §  28 ;  Ex  parte  Cowert,  92  Ala.  97.  And 
''  every  person,  while  violating  an  express  statute,  is  a  wrong- 
doer, and,  as  such,  is  ex  neceaaitate,  negligent  in  the  eye  of  the 
law,  and  every  innocent  party  injured  thereby  is  entitled  to  a 
civil  remedy  therefor ;"  and  when  a  duty  is  required,  and  no 
remedy  provided  for  its  breach,  the  remedy  is  by  common* 
law  procedure.  Grey  v.  Trade  Co.,  55  Ala.  403 ;  Lowndes  Co. 
V.  Hunter,  49  Ala.  507  ;  Autauga  Co.  v.  Davis,  32  Ala.  703. 

3.  The  demurrers  to  the  first  and  third  counts  in  the  com- 
plaint were  properly  overruled.  The  second  count  bases  & 
recovery  on  the  allegation  that  the  defendant  "  so  negligently 
and  carelessly  left  open  its  stock-gaps  bn  that  part  of  its 
said  road  which  runs  through  the  said  land  of  the  plaintiff* 
that,"  etc.,  specifying  the  damages  suffered.  We  are  not  cer- 
tain of  what  is  meant  by  leaving  stock  gaps  open,  and  what 
negligence  is  attributed  to  defendant  in  so  doing.  Consulting^ 
our  knowledge  of  such  barriers  against  stock,  we  would  sup- 
pose they  were  never  designed  to  be  closed,  but  always  open. 
The  duty  prescribed  by  the  statute  is  to  put  in  cattle-guards,, 
and  keep  them  in  order,  and  not  to  keep  them  closed.  It 
would  seem,  therefore,  that  defendant  violated  no  duty  to 
plaintiff  in  keeping  the  gaps  open,  and  the  demurrer  to  th& 
second  count,  for  this  reason,  should  have  been  sustained. 

For  this  error  the  judgment  of  the  court  below  of  reversed^ 
and  the  cause  remanded. 

Killing  Live-stock— Absolute  LiaBility  of  Railroad  Company.— <9uit  b^&r9 
Appraisal  under  the  Statute.— In  Cincinnati.  N.  O.  & T.  P.  R,  Co.  v.  Russell,. 
(Tenn.,  Nov.  18,  1892.),  20  S.  W.  Rep,  784,  under  the  act  providing  that 
railroad  companies  shall  be  absolutely  liable  for  the  value  of  liye-«tock. 
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lulled  or  injured  by  trains  on  unfenced  tracks,  and  providing  that  the  value 
of  stock  so  killed  or  injured  shall  be  appraised,  the  report  of  the  appraiser 
being  primoifaeie  evidence  of  the  yalue  thereof,  proyiaing  also  that,  after 
the  appraiMment,  the  claim  shall  be  paid  within  60  days  after  presentation, 
it  was  held  thftt  it  was  not  necessary  to  haye  the  damage  appraised  before 
4)ringing  an  action  affaintt  the  company ;  held,  further,  that  the  failure  to 
bsLYe  an  appradial  did  not  make  it  necessary  to  bring  the  action  under  a 
statute  providing  that  every  railroad  company  failing  to  keep  a  watch  on 
its  locomotives  shall  be  liable  for  all  damages  resulting  from  an  accident  or 
collision. 

Statute  Applietonlff  to  Actual  Collinom, — In  Nashville,  C.  &  St.  L.  R.  Co, 
«.  Saddler,  91  Tenn.  508,  it  was  held  that  the  act  of  1891,  c.  101,  making 
unfenced  railroads  absolutely  liable  for  all  stock  killed  or  injured  on  or 
near  their  tracks,  applies  only  to  injuries  resulting  from  actual  collision 
from  a  moving  engine  or  car.  In  this  case  the  court  said :  **  The  language 
of  the  act  forbids  any  other  construction.  The  injury  must  be  the  direct 
result  of  contact  with  moving  trains,  cars,  or  engines.^'  This  construction 
had  been  given  to  the  old  law.  Mill  &  V.  Code,  §§  1298-1300;  Holder  v. 
Railroad,  11  Lea,  176,  13  Am.  &  Eng.  R.  Cas.  567.  The  later  act  is  no 
more  explicit  on  this  point  than  the  former.  Similar  acts  in  other  states 
have  been  uniformly  construed  as  applicable  only  to  cases  of  injury  from 
direct  collision.  Numerous  cases  are  cited  to  this  effect  in  7  Amer.  &  Eng. 
Ency.  Law,  938.  To  the  same  effect  are  the  following :  Railroad  Co.  v. 
Shoemaker  (a  Nebraska  case),  reported  in  33  Am.  &  Eng.  R.  Oas.  565; 
Holder  «.  Railroad  Co.,  13  Am.  &  Eng.  R.  Cas.  570;  Croy  «,  Rallijad 
Co.,  19  Am.  &  Eng.  R.  Cas.  610;  Knight  «.  Railroad  Co.  (an  opinion 
of  court  of  appeals  of  New  York),  99  N.  T.  35,  33  Am.  &  Ens.  R.  Cas. 
188;  Railroad  Co.  v.  Hughes  (a  Texas  case),  reported  in  4  S.  W.  Rep.  493; 
Pennsylvania  Co.  v.  Dunlap  (Ind.  Sup.),  reported  in  31  Am.  &  Eng.  R. 
Cas.  512.  In  these  cases  the  animals  seem  from  fright  to  have  run  ahead 
of  the  moving  train,  and  on  to  a  trestle  from  which  they  fell,  not  being 
touched  by  the  moving  train.  The  charge  was  erroneous  upon  this  point, 
«nd  for  this  error  both  cases  must  be  reversed. 

Ifeeesaary  Froof  on  Part  of  Oiwim— In  Wall  «.  Des  Moines  &  N.  W.  R. 
Co.  (Iowa,  Oct.  11,  1893.),  56  N.  W.  Rep.  436,  it  was  held  that  a  require- 
ment of  the  Code  that,  in  order  to  entitle  the  owner  of  stock  which  has  been 
killed  by  the  engine  of  a  railroad  company,  upon  whose  right  of  way  it  has 
beea  allowed  to  stray,  by  reason  of  defective  fences,  to  recover,  it  shall 
only  be  **  necessary  for  him  to  prove  the  injury  to  or  destruction  of  his 
property  *'  should  be  construed  with  the  other  provisions  of  the  statute  on 
that  subject,  and  does  not  dispense  with  all  proof  on  the  part  of  the  owner, 
excepting  as  to  the  injury  and  destruction  of  his  stock. 
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Commonwealth 

V. 

WiLBON. 

(Cimrt  of  Quarter  Sesnons  ofPhUaddphia  County,  Pu,^  September  Bemone^ 

1880  ;  87  Legal  InUUigencer,  484.) 

Railroad-ticket  Brolceri — Constitutional  Law. — ^The  Act  of  Aasembly  of 
May  6,  1863,  and  its  amendment  of  April  10, 1872,  which  prohibits  the  sale 
of  railroad  tickets  except  by  the  agents  of  the  companies,  and  makes  a 
violation  of  the  act  a  misdemeanor,  is  constitutional.  State  legislatures- 
have  the  right  to  pass  such  an  act. 

N.  W.  JEer,  Asst.  Dist.  Atty.,  Wayne  Mae  Veagh  and  Bobt.  Ze». 
le^j  for  the  commonwealth. 

W.  Horace  Hepburn,  for  defendant. 

Ludlow,  P.J. — ^The  defendant  was  indicted  for  the  yiolation 
of  the  following  Act  of  Assembly,  passed  May  6,  1863,  P.  L. 
582,  and  amended  by  the  Act  of  April  10,  1872,  P.  L.  51, 
Pardon's  Digest,  220 : 

1.  It  shall  be  the  duty  of  the  owner  or  owners  of  any  rail- 
road, steamboat,  or  other  conveyance  for  the  transportation 
of  passengers  to  provide  each  agent  who  may  be  authorized 
to  sell  tickets,  or  other  certificates  entitling  the  holder  ix> 
travel  upon  anjr  railroad,  steamboat,  or  other  public  convey- 
ance, witn  a  certificate,  setting  forth  the  authority  of  such  ag^nt 
to  make  such  sales ;  which  certificate  shall  be  duly  attested 
by  the  corporate  seal,  if  such  there  be,  of  the  owner  of  such 
railroad,  steamboat,  or  other  public  conveyance,  and  also  by 
the  signatures  of  the  owner  or  officer  whose  name  is  signed 
upon  the  tickets  or  coupons  which  such  agent  may  sell. 

2.  It  shall  not  be  lawful  for  any  person,  not  possessed  of 
such  authority,  so  evidenced,  to  sell,  barter,  or  transfer,  for 
any  consideration  whatever,  the  whole  or  any  part  of  any 
ticket  or  tickets,  passes,  or  other  evidences  of  the  holder's 
title  to  travel  on  any  railroad,  steamboat,  or  other  public  con- 
veyance, whether  the  same  be  situated,  operated,  or  owned 
within  or  without  the  limits  of  this  commonwealth. 

3.  Any  person  or  persons  violating  the  provisions  of  the 
second  section  of  this  act  shall  be  deemed  guilty  of  misde- 
meanor, and  shall  be  liable  to  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars,  and  by  imprisonment  not 
exceeding  one  year,  or  either  or  both,  in  the  discretion  of  the 
court  in  which  such  person  or  persons  shall  be  convicted. 
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4.  It  shall  be  (he  dntj  of  every  agent,  who  shall  be  author- 
ized to  sell  tickets  or  part  of  tickets  or  other  evidences  of 
the  holder's  title  to  travel,  to  exhibit  to  anv  person  desiring 
to  purchase  a  ticket,  or  to  any  officer  of  the  law,  who  may 
request  him,  the  certificate  of  his  authority  thus  to  sell,  and 
to  keep  said  certificate  posted  in  a  conspicuous  place  in  the 
office  for  the  information  of  travellers. 

5.  It  shall  be  the  duty  of  the  owner  or  owners  of  railroad, 
steamboat,  and  other  public  conveyances  to  provide  for  the 
redemption  of  the  whole,  or  any  parts  or  coupons  of  any 
ticket  or  tickets,  as  they  may  have  sold,  as  the  purchaser,  for 
any  reason,  has  not  used,  and  does  not  desire  to  use,  at  a  rate 
which  shall  be  equal  to  the  difference  between  the  price  paid 
for  the  whole  ticket  and  the  cost  of  a  ticket  between  the 
points  for  which  the  proportion  of  said  ticket  was  actually 
used  ;  and  the  sale,  by  any  person,  of  the  unused  portion  of 
any  ticket,  otherwise  than  by  the  presentation  of  the  same  for 
redemption,  as  provided  for  in  this  section,  shall  be  deemed 
to  be  a  violation  of  the  provisions  of  this  act,  and  shall  be 
punished  as  hereinbefore  provided.  Provided,  that  this  act 
shall  not  prohibit  any  person  who  had  purchased  a  ticket 
from  any  agent  authorized  by  this  act,  with  the  bona-fide  in- 
tention of  travelling  upon  the  same  the  whole  distance  between 
the  points  named  in  the  said  ticket,  from  selling  the  unused 
part  of  the  same  to  the  company  that  sold  the  same  ;  and  it 
shall  be  the  duty  of  the  said  company  to  pay  for  such  unused 
portion  of  the  ticket  the  difference  between  the  actual  fare  to 
point  used  and  the  amount  paid  for  such  ticket. 

A  demurrer  was  filed  to  the  indictment,  which  was  over- 
ruled pro  forma,  by  the  court.  The  trial  then  proceeded  in 
the  usual  way,  and  when  the  district-attorney  closed  the  com- 
monwealth's case  the  defendant,  demurred  to  the  evidence. 
The  legal  effect  of  this  demurrer  was  to  admit 
the  truth  of  every  fact  proved  by  the  common-  J***'  **•«»  of 
wealth,  and  of  every  fair  inference  to  be  drawn  efidwcT 
from  the  facts ;  and  the  only  question  now  pre- 
sented to  us  is  the  question  of  tne  constitutionality  of  the  act 
of  assemblv  under  which  this  indictment  was  framed.  If  the 
decision  of  the  court  is  against  the  defendant  the  demurrer 
is  overruled,  and  judgment  may  at  once  be  entered  upon  the 
record  for  the  commonwealth.  It  is  as  well  to  notice  this 
effect  of  a  demurrer  to  the  evidence.  A  demurrer  to  the  in- 
dictment only,  if  decided  against  the  defendant,  is  always  fol- 
lowed by  an  order  giving  the  defendant  leave  to  plead  over, 
because  he  has  had  no  trial  by  a  jury.  I  know  of  but  one  in- 
stance in  which  this  practice  in  a  criminal  court  was  ever  de- 
parted from.    In  the  Circuit  Court  of  the  United  States  for 
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the  southern  district  of  New  York,  a  judgment  was  entered 
upon  a  demurrer  to  an  indictment  only,  but  Congress  settled 
the  question  promptly,  by  an  act  which  gives  to  the  defend- 
ant in  such  cases  a  right  to  a  trial  by  jurj\  Where,  however, 
the  demurrer  is  to  the  evidence,  the  cause  has  been  heard 
upon  its  merits,  and  such  a  demurrer  admits  the  truth  of  every 
fact  proved,  and  the  defendant  stands  alone  upon  the  constitu- 
tionality of  the  act  of  assembly.  If  the  evidence  is  clear,  and 
the  law  applies  to  the  case  and  is  constitutional,  the  judg* 
ment  follows  as  a  matter  of  course.  Demurrers  to  evidence 
are  rare  in  Pennsylvania ;  but  Commonwealth  v.  Parr,  5  W.  & 
S.  345,  established  the  law,  and  the  question  is  no  longer  an 
open  one. 

This  demurrer  stands  then  only  upon  the  decision  of  the 
question  of  the  constitutionality  of  this  act  of  assembly^  and 
wherever  such  a  question  arises  it  becomes  the  court  to  ap- 
proach the  solution  of  it  with  caution^  While  the  judicial  de- 
partment of  the  Government  may-  destroy  a  law,  every  court 
m  the  commonwealth,  and  especially  a  subordinate  tribunal, 
will  only  pronounce  such  a  decision,  having  such  an  effect, 
where  the  law  is  clearly  unconstitutional,  and  therefore  void. 
Had  the  legislature  of  this  state  the  right  to  enact  this  law? 

In  the  view  which  we  take  of  this  case  and  of  the  facts 
proved,  it  is  unnecessary  to  decide  how  far  the  legislature 
may  restrict  the  right  of  an  individual  to  sell  a  single  ticket 
bought  here  or  in  another  state,  and  make  it  criminal  for  that 
individual  so  to  do ;  much  of  the  reasoning  which  follows  may 
apply  to  such  a  case,  but  that  is  not  the  cause  developed  by 
the  evidence,  for  here  the  testimony  produced  presents  the 
case  of  one  who  has  established  a  business  in  Philadelphia, 
the  whole  object  of  which  is  to  trade  in  railroad  tickets ;  he 
is,  in  fact,  a  "  ticket  broker." 

This  law  is  attacked  because  it  violates  the  provisions  of 
the  Constitution  of  the  United  States,  in  that  it  deprives  a 
person  of  his  property  without  due  process  of 
Objectiontto  ^^^  >  abridges  the  pri^dleges  and  immunities  of 
the  ttotate  citizeus  of  the  United  States ;  interferes  with  the 
eoBtiderad.  right  of  Cougress  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states ;  and 
impairs  the  ooligations  of  contracts.  And  the  act  is,  as  is  ar- 
gued, unlawful  under  our  own  and  the  Federal  Constitution, 
m  that  it  creates  a  monopoly  in  lawful  business,  and  is  an 
assumption  of  power  not  legislative  in  its  nature.  It  is  not 
true  that  this  act  of  assembly  deprives  a  person  of  his  prop- 
erty without  due  process  of  law,  for  by  the  very  terms  of  the 
act,  the  unused  portion  of  any  ticket  may  be  sold  to  the  com- 
pany which  issued  it,  ''  and  it  shall  be  the  duty  of  said  com- 
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J^anj  to  pay  for  such  unused  portion  of  the  ticket,  the  dif- 
erence  between  the  actual  fare  to  the  point  used,  and  the 
amount  paid  for  such  ticket"  Here  the  owner  of  the  ticket 
is  simply  limited  in  the  sale  of  the  ticket  to  the  company 
from  which  he  bought  the  same,  and  is  not  deprived  of  it,  or 
his  property  in  it ;  and  if  the  legislature  may  upon  any  valid 
ground  (a  point  to  be  hereafter  considered^  thus  limit  a  right, 
the  law  sins  not  against  the  clause  in  tne  constitution  re- 
ferred to. 

But  it  is  said  that  this  law  abridges  the  privileges  and  im- 
munities of  citizens  of  the  Unitea  States.  Upon  the  facts 
admitted  here,  what  privilege  or  immunity  of  this  defendant 
has  been  abridged  ?  His  right  to  establish  a  certain  business, 
which  the  legislature  has  declared  to  be,  in  the  preamble, 
the  cause  of  **  numerous  frauds,"  has  been  curtailed,  and  it 
may  be  destroyed ;  but  is  this  an  abridgment  of  "  immunity 
or  privilege  "  within  the  meaning  of  the  constitution  of  the 
United  States  ?  In  a  state  of  nature  a  man  may  establish  any 
business  injurious  to  health  he  pleases ;  he  may,  unless  re- 
strained somehow,  destroy  at  will  all  who  deal  with  him.  In 
a  state  of  nature  men  may  store  gunpowder  in  dangerous 
place,  sell  tainted  meat,  liquor  without  mspection  and  license, 
set  up  gambling-houses  and  houses  of  ill-fame,  and  do  nu- 
merous other  acts  which  any  thinking  man  may  imagine ;  but 
<uvilized  men,  living  under  a  benign  government,  easily  recog- 
nize the  principle  that  rights  and  duties  are  reciprocal,  and 
that  these  may  grow  out  of  the  very  fact  that  men  surrender 
a  portion  of  their  natural  rights  in  order  that  they  may  live 
together  in  civilized  countries,  under  a  common  rule  of  action 
called  the  law.  This  principle  was  embodied  in  an  authori- 
tative declaration  of  the  law  by  the  court,  in  Corfield  v. 
Ooryell,  4  Washington,  G.  C,  371,  where  the  meaning  of  the 
words  now  under  consideration  claimed  and  received  the  at- 
tention of  the  court :  "  We  feel  no  hesitation  in  confining  these 
expressions  to  privileges  and  immunities  which  are  funda- 
mental. *  *  *  Among  these  are  protection  by  the  gov- 
ernment of  the  right  to  acquire  and  possess  property  of  every 
kind,  and  to  pursue  and  obtain  happiness  and  safety,  subject^ 
nevertheless^  to  such  restraints  as  the  government  may  prescribe  for 
the  general  good  of  the  whole,"  If  the  clause  in  the  constitution 
is  to  receive  the  construction  contended  for  in  this  case,  then 
all  the  laws  above  referred  to,  and  many  others  which  might 
be  named,  which,  under  a  well-known  principle  (to  be  here- 
after specified),  have  been  sustained,  must  be  in  conflict  with 
the  Constitution  of  the  United  States,  because  the  citizens' 
privileges  and  immunities  have  been  destroyed  or  ''  abridged," 
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and  are  void.    To  state  such  a  result  is  to  answer  the  argu* 
ment  made  in  this  case  upon  this  point 

But  it  is  argued  that  tne  act  of  assembly  impairs  the  obli- 
gation of  a  contract.  The  ticket  sold  in  this  case  was  simply,, 
at  best,  the  evidence  of  a  contract,  and  not  the  contract  itself. 
For  convenience  these  tickets  have  been  introduced,  and  the 
person  who  presents  the  ticket  exhibits  a  card  in  the  nature 
of  a.  receipt ;  before  this  ticket  was  sold  the  act  of  assembly 
was  passed,  and  wheu,  therefore,  the  contract  itself  was  made,, 
this  defendant  must  be  presumed  to  have  known  that  to  con- 
tract with  any  one  who  was  not  an  authorized  agent  of  the 
company  which  had  sold  the  ticket  was  a  criminal  act.  The 
question  in  my  mind  is,  not  what  was  the  contract  made  by 
the  original  holder  of  the  ticket  with  the  company  in  Boston, 
but  what  was  the  contract  made  in  this  jurisdiction.  Was  or 
was  not  that  a  contract  prohibited  by  law  ?  If  the  state  can, 
for  any  legal  reason,  limit  or  restrain  the  sale  of  these  receipts^ 
then  any  contract  made  is  illegal  and  void,  and  no  obligation 
is  "  impaired ''  under  the  Constitution  of  the  United  States^ 
for  none  legally  existed  or  could  exist 

The  last  point  made  and  ably  argued  by  the  learned  coun*^ 
sel  for  defendant,  Mr.  Hepburn,  will  develop  the  true  prin* 
ciple  upon  which  this  law  must  be  sustained,  and  will  more* 
over  develop  and  illustrate  the  admirable  manner  in  which, 
upon  a  true  mterpretation  of  the  law,  the  Constitution  of  the 
United  States,  and  the  sovereign  authority  of  the  individual 
States,  may  not  only  be  harmonized,  but  made  effective,  under 
our  delicate  and  complicated  system  of  government 

By  article  10  of  the  amendments  to  the  Constitution  of  the 
United  States,  it  is  expressly  provided,  "  That  the  powers- 
not  delegated  to  the  United  States  by  the  con- 
iBtenuto  stitution,  uor  prohibited  by  it  to  the  states,  are  re- 
l^miofMu  served  to  the  states  respectively  or  to  the  people. "" 
ngvuUM.  In  the  case  of  Bailroad  Company  v.  Husen,  5 
Otto  465,  the  Supreme  Court  of  the  United  Statea 
declares:  "We  admit  that  the  deposit  in  Congress  of  th& 
power  to  regulate  foreign  commerce,  and  commerce  among 
the  states,  was  not  a  surrender  of  that  which  may  properly  be 
denominated  police  power.  What  that  power  is  it  is  difficult 
to  define  with  sharp  precision.  It  is  generally  said  to  extend 
to  making  regulations  promotive  of  aomestic  order,  morals, 
health  and  safety.  ^  *  *  It  may  be  admitted  that  the  po- 
lice power  of  a  state  justifies  the  adoption  of  precautionary 
measures  against  social  evils.  Under  it  a  state  may  legislate 
to  prevent  the  spread  of  crime,  pauperism,  or  disturbance  of 
the  peace.**  No  state  legislature  may  with  impunity  interfere 
with  the  power  which  Congress  possesses  "to  regulate  com* 
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merce  wiih  foreign  nations  and  among  the  several  states." 
Why?  Because  this  power  has  been  directly  vested  in  Con- 
gress by  the  several  states  and  the  people  thereof.  Any  ob- 
stacle to  commerce  or  burden  laid  upon  it  is,  by  the  authority 
of  the  Supreme  Court  of  the  United  States,  from  the  leading 
case  of  Gibbons  v,  Ogden,  9  Wheaton  1,  to  the  present  time, 
unconstitutional  and  void.  To  fall,  however,  within  the  pro- 
hibition, the  law  must  be  an  obstacle  or  a  burden  within  the 
meaning  of  the  decision  of  the  Supreme  Court  of  the  United 
States. 

Can  it  be  contended  that  a  law  which  prohibits  that  which 
has  become  a  fruitful  source  of  crime  is  an  obstacle  or  bur- 
den to  commerce  between  the  states  ?  The  law  in  effect  de- 
clares that  the  railroad  companies  as  common  carriers  shall 
exercise  their  franchises  subject  to  a  duty,  to  wit,  the  repur- 
chase of  unused  tickets,  but  for  reasons  of  public  policy  no- 
unauthorized  agent  shall  sell  these  tickets  to  any  one.  How 
does  this  limitation  or  restriction  hinder  transportation  of 
either  men  or  things,  and  ''  transportation  (as  has  been  said) 
is  essential  to  commerce,  or  rather  it  is  commerce  itself." 
See  B.  B.  Co.  v.  Husen,  supra.  The  law  does  not  prohibit 
the  sale  of  tickets  at  all,  but  only  limits  the  right  to  author- 
ized agents  of  the  company,  and  compels  the  common  carrier, 
that*is,  the  company,  to  repurchase.  To  prove  the  power  ex- 
ercised in  this  instance  by  the  legislature  of  Pennsylvania,  is 
in  no  just  and  legal  sense  such  a  regulation  of  "  commerce- 
between  the  states  "  as  to  impinge  upon  any  provision  in  the 
Constitution  of  the  United  States,  is  not  only  to  answer  the 
last  objection  made  to  this  act,  but  to  develop  the  principle 
which  sustains  this  and  kindred  laws. 

We  have  already  adverted  to  the  fact  that  there  resides  in 
every  commonwealth  a  fundamental  right  to  protect  her  citi- 
zens.    In  R  B.  Co.  V.  Husen,  supra,  it  was  said :  gti^tau  eon- 
«We  admit  that  the  deposit  in  Congress  of  the  gtrac4M 
power  to   regulate  foreign  commerce,  and   com-  poUeewgMia- 
merce  among  the  states,  was  not  a  surrender  of  ^^^"' 
that  which  may  properly  be  denominated  police  power."     The 
principle  thus  admitted  is  founded  under  the  Cfonstitution  of 
the  United  States,  in  the  rights  reserved  to  the  states  and  the- 
people  thereof,  and  it  has  not  only  received  the  sanction  of 
the  nighest  court  under  the  government  of  the  United  Sates,, 
but  that  sanction  has  been  emphasized  in  the  Slaughter-house- 
Cases,  16  Wal.  83,  where  the  majority  of  the  court  firmly 
maintained  the  right  of  the  state  under  the  constitution.   Tho 
power  to  create  a  police  regulation  then  resides  in  the  state, 
and  in  the  state  alone.     Has  the  legislature  of  Pennsylvania 
exercised  her  right  to  declare  what  shall  become  a  constitu- 
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tional  police  regulation  with  reference  to  the  sale  of  nnused 
railroad  tickets,  as  a  business,  to  be  transacted  by  brokers 
throughout  the  commonwealth,  or  has  a  law  been  enacted 
which  establishes  a  monopoly  ? 

It  would  be  useless  to  refer  to  a  multitude  of  acts,  already 
upon  the  statute-book,  in  which  this  power  has  been  used. 
Tiie  learned  assistant  district  attorney,  Mr.  Ker,  referred  in 
detail  to  at  least  fifteen  or  twenty  laws,  all  of  them  analogous 
in  principle  to  the  law  now  under  consideration.  It  would 
also  be  a  mere  affectation  of  learning  to  cite  from  the  reported 
Decisions  of  the  United  States  Supreme  Court,  case  after 
case,  in  which  the  right  of  a  state  to  enact  laws  in  principle 
identical  with  the  law  now  before  the  court,  has  been  affirmed. 
Already  we  have  in  this  opinion  referred  to  opinions  which, 
in  our  judgment,  rule  this  cause.  It  is  enough  now  to  say, 
that  in  the  case  reported  as  the  Slaughter-house  Case,  and 
cited  stmtif  the  doctrines  pronounced  by  the  Supreme  Court 
of  the  United  States,  not  only  embrace  a  cause  like  the  one 
now  before  this  court,  but  go  much  beyond  it.  That  great 
cause  did  not  decide  that  a  monopoly  might  be  created,  but 
that  a  commonwealth  might  do  that  which  was  demanded  for 
the  public  welfare.  Even  Mr.  Justice  Field,  one  of  the  dis- 
sentmg  judges,  declared  that  this  ''power  extends  to  all  regu- 
lations affecting  the  health,  good  order,  morals,  peace  and 
safety  of  society,  and  is  exercised  in  a  great  variety  of  sub- 
jects,  and  in  numberless  ways." 

In  the  argument  of  this  cause  it  was  publicly  stated,  by  the 
learned  gentieman,  Mr.  Mac  Yeagh,  who  assisted  the  district 
attorney,  that  large  numbers  of  tickets  had  been  stolen  from 
emigrants  going  west,  before  the  trains  had  passed  Harris- 
burg  ;  other  tickets,  which  had  expired  by  limitation  of  time, 
had  been  sold  to  ignorant  and  unsuspecting  victims,  while 
the  conductors  upon  the  road  were  daily  importuned  by  the 
agents  of  brokers  to  sell  to  them  unused  tickets,  thus  present- 
ing a  temptation  to  otherwise  honest  men  to  become  plunder- 
ers of  the  stockholders  of  this  road.  I  do  not  take  for  grant- 
ed these  facts,  and  express  no  judgment  upon  them,  but  I 
have  a  right  to  assume  that  reasons  based  upon  such  facts 
were  presented  to  the  legislature,  and  that,  influenced  by 
these  reasons  thus  presented,  the  legislature  intended  to  de- 
stroy a  business  detrimental  to  good  morals,  and  as  bad  in 
its  effects  as  gambling  itself.  Viewed  in  this,  light,  the  pre> 
amble  to  this  act  of  assembly  has  an  incisive  force.  That 
preamble  reads  thus :  ''  Whereas,  numerous  frauds  have  been 
practised  upon  unsuspecting  travellers  by  means  of  the  sale 
by  unauthorized  persons  of  railway  and  other  tickets,  and 
^so  upon  railroads  and  other  corporations,  by  the  fraudulent 
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use  of  tickets,  in  Tiolation  of  the  contract  of  their  pnrchase/*^ 
etc. 

Upon  the  trial  of  this  very  canse  it  appeared  in  evidence 
that,  in  addition  to  the  ticket  purchased  from  Altoona  west^ 
this  defendant  sold  a  pass,  which  had  been  given  to  an  em- 
plo^6  of  the  road  to  enable  him  to  travel  irom  Altoona  tO' 
J?hiladelphia  and  return.  This  employe,  finding  his  services, 
wanted  here,  sold  the  return  pass  to  this  defendant,  who  in 
turn  sold  it  to  the  purchaser  who  testified  in  the  cause.  A 
double  fraud  was  thus  perpetrated — one  by  this  defendant,, 
who  knew  exactly  what  he  bought  and  afterward  sold,  and 
the  other  by  the  employ^  who  might  have  been  saved  from 
this  perpetration  of  a  fraud  upon  the  stockholders  of  this 
company,  but  for  the  temptation  held  out  to  him  by  this  de- 
fendant. We  have  nothing  to  do  with  the  wisdom  of  this 
act  of  assembly.  With  the  facts,  however,  before  me,  it  is  not 
difBcult  to  understand  why  the  legislative  department  of  the 
Oovemment  determined  that  the  time  had  arrived  when  a. 
business  which  produced  results  such  as  have  been  specified 
should  be  utterly  destroyed,  and,  by  a  police  regulation,  it. 
has  been  declared  to  be  a  criminal  act  to  establish  a  broker- 
age business  in  the  sale  of  "  the  whole  or  any  part  of  any 
ticket  or  tickets,  passes,  or  other  evidence  of  the  holder's  title 
to  travel  on  any  railroad,  steamboat,  or  other  public  convey- 
ance." 

This  act  of  assembly  is,  under  the  evidence  in  this  cause, 
constitutional,  and  judgment  will  be  entered,  upon  the  de- 
murrer to  the  evidence,  for  the  commonwealth. 

Constitutionality  of  Statutes  Prohibiting  Tlcicet-scalpingt  —  The  recent 
agitation  of  this  subject  in  the  legislatures  and  courts  of  many  of  the  states. 
has  made  it  seem  advisable  to  report  in  full  in  this  series  the  above  deci- 
sion, especially  since  it  is  believed  to  he  the  only  authority  upon  the  ques- 
tion to  be  found  in  the  books. 
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GOWSN 

Harlet. 

(U.  8.  OireuU  OauH  of  Appeals,  Eighth  OircuU^  My  10,  1898, 

56  Fed.  Bep.  973.) 

Matter  and  Servant— Duty  of  Master  to  Furnish  Tools — Contributory 
'Negtigenee — Risks  of  Employment. — ^Where  two  men  were  employed  to 
transfer  a  box  weighing  two  hundred  and  fifty  pounds  from  one  railway  car 
to  another,  a  distance  of  fiye  feet,  which  duty  they  had  performed  regularly 
for  three  months,  the  employer  was  not  required  to  furnish  a  skid  for  trans- 
ferring the  box,  although  it  had  promised  to  do^o  upon  the  request  of  one 
.  of  the  seryants,  who  hiul  requested  the  skid,  not  because  it  was  dangerous 
to  moye  the  box  without  it,  but  merely  for  conyenience  ;  and  where  the 
•said  seryant  was  injured  by  reason  of  moving  the  box  in  a  particular  way, 
when  a  more  convenient  and  safer  method  would  have  suggested  itself  to  a 
prudent  and  careful  man,  he  could  not  recover  from  his  employer  damages 
for  his  injury.     Employers  are  not  obliged  to  furnish  tools  for  the  prose- 
.cution  of  tasks  which  require  mere  manual  labor  and  can  be  performed 
without  the  use  of  tools. 

In  error  to  the  U.  S.  Circuit  Court  for  the  western  district 
of  Arkansas. 

Action  for  personal  injuries. 

J,  W.  McLovd^  for  plamtiflf  in  error. 

Joseph  M.  Hill  (Z.  P.  Saridds,  on  the  brief),  for  defendant 
in  error. 

Before  Sanbobn,  circuit  judge,  and  Shiras  and  Thayeb, 
district  judges. 

Sanborn,  J.  {omitting  points  on  Jurisdiction). — On  June  20, 
1891,  Harrie  Harlej,  the  defendant  in  error,  fell  out  of  the 
door  of  a  car  of  the  Choctaw  Coal  &  Railway  Company,  here- 
after called  the  Choctaw  Railway  Company,  at  South  Mc- 
Alester,  in  the  Indian  Territory,  while  he  was  endeavoring  to 
move  a  train-box  from  another  car  into  the  one  from  which 
he  fell.  He  struck  on  his  head  and  hurt  himself.  He  was 
.  an  employ^  of  the  plaintiff  in  error.  For  his  injury  he  brought 
this  action  against  Francis  I.  Gbwen,  the  plaintiff  in  error, 
hereafter  called  the  defendant,  and  E.  D.  Chadick,  as  receivers 
of  the  Choctaw  Railway  Company.  Gowen  was  the  acting 
receiver,  and  alone  answered.  There  was  a  trial  by  jury,  a 
verdict  for  the  plaintiff,  and  a  judgment  upon  it  The  writ  of 
.error  in  this  case  was  sued  out  to  reverse  this  judgment. 

This  was  the  case :  About  the  1st  of  February,  1891,  the 
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plaintiff  was  employed  by  the  defendant  to  clean  cars  at 
South  McAlester.  It  became  his  duty,  with  the  assistance  of 
the  porter,  to  transfer  from  one  car  to  another  a  train-box 
that  weighed  about  200  or  250  pounds,  and  a  safe,  -j^^  *^ 
at  about  6  o'clock  in  the  evening  of  each  day. 
Each  end  of  the  train-box  was  provided  with  a  handle.  There 
was  a  door  on  the  side  of  each  of  the  cars,  and  the  cars  were 
so  placed  when  the  transfer  was  made  that  these  doors  were 
opposite  each  other,  and  about  five  feet  apart  The  surface 
of  the  ground  between  the  cars  at  the  place  where  the  transfer 
was  effected  was  hard  and  smooth,  and  the  shoulders  of  a 
man  standing  uffon  it  were  about  the  height  of  the  floors  of 
the  cars.  When  the  plaintiff  entered  upon  this  employment 
the  box  was  transferred  in  this  manner :  There  was  a  double 
bell-rope  about  18  inches  long  attached  to  one  of  the  handles 
-of  the  Dox.  The  porter  would  shove  the  box  part  of  the  way 
out  of  the  doorway  of  the  car,  and  take  hold  of  the  rope. 
The  plaintiff  would  stand  in  the  doorway  of  the  car  opposite, 
take  held  of  the  jamb  of  the  door  with  one  hand,  seize  the 
handle  of  the  box  with  the  other,  and  the  two  men  would  then 
swing  it  across  into  the  car  in  which  the  plaintiff  stood.  As 
they  were  in  the  act  of  swinging  it  over  in  this  way  on  June 
20, 1891,  the  rope  came  untied,  and  the  plaintiff  fell  out  of  his 
doorway,  and  was  injured.  The  rope  was  attached  to  the 
handle  of  the  box  by  the  plaintiff  or  the  porter.  It  was  not 
one  of  the  appliances  furnished  by  the  defendant  The  box 
had  been  transferred  in  this  way  before  the  plaintiff  entered 
upon  this  employment.  A  few  days  after  he  commenced  the 
discharge  of  his  duties  he  asked  the  master  mechanic  of  the 
defendant  for  some  skids  to  slide  the  box  and  safe  across 
upon,  and  the  next  ds^y  he  was  supplied  with  a  couple  of 
planks,  which  he  used  until  some  time  in  Ma^,  when  he  was 
taken  sick  and  lost  them.  He  returned  to  this  work  on  May 
20,  1891,  and  transferred  the  safe  and  box  by  swinging  them 
ikcross  daily  from  that  time  until  the  accident,  June  20,  1891. 
Within  three  days  after  he  returned,  and  six  or  seven  times  in 
all  between  May  20th  and  June  20th,  he  asked  tha  proper 
officers  of  the  defendant  for  skids,  and  they  promised  to  fur- 
nish them.  The  last  promise  was  made  within  three  days  of 
the  accident.  The  only  reason  he  asked  for  the  skids  was 
that  he  thought  it  would  be  easier  to  slide  the  safe  and  box 
over  upon  them  than  to  swing  the  mover.  He  did  not  con- 
sider it  at  all  dangerous  to  transfer  them  without  skids  or 
planks  before  the  accident.  The  assignments  of  error  go  to 
the  jurisdiction  of  the  court  below  and  to  the  sufficiency  of 
the  evidence.  *  *  * 
At  the  close  of  the  evidence  the  defendants  requested  the 
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court  to  instrnct  the  jury  to  return  a  verdict  in  their  favor  ; 
and  the  next  question  is,  Should  this  request  have  beea 
granted  ?  The  rules  of  law  bj  which  this  evidence  must  be 
measured,  and  in  accordance  with  which  this  question  must 
be  determined,  are  briefly  these :  It  is  the  duty  of  the  trial 
court  at  the  close  of  the  evidence  to  direct  a  verdict  for  the 
party  who  is  clearly  entitled  to  recover,  where  it  would  be  ita 
duty  to  set  aside  a  verdict  in  favor  of  his  opponent  if  one 
were  rendered.  Bailway  Co.  v.  Davis,  53  Fed.  Rep.  61,  3  C. 
C.  A.  429  ;  Monroe  v.  Insurance  Co.,  52  Fed.  Rep.  777,  3  C.  C. 
A.  280 ;  North  Pennsylvania  R.  Co.  v.  Commercial  Bank,  123 
U  S.  727,  733 ;  Railway  Co.  v.  Converse,  139  U.  S.  469, 49  Am. 
&  Eng.  R  Cas.  323 ;  Railway  Co.  v.  Cox,  145  U.  S.  593,  606  ; 
Meehan  v.  Valentine,  145  U.  S.  611,  618. 

It  is  the  duty  of  the  master  to  use  that  degree  of  care  com- 
mensurate witn  the  character  of  his  various  operations  which 
an  ordinarily  prudent  person  would  exercise  under 
DityofniAi-  Yike  circumstances  to  supply  his  servants  witk 
reasonably  safe  machinerv  and  appliances  with 
which  to  perform  the  service  assigned  to  them.  A  breach  of 
this  duty  is  actionable.  But  where  the  service  required  is. 
performed  on  the  surface  of  the  earth,  in  open  day,  an(^  ita 
character  and  the  appliances  used  in  its  performance  ara 
simple,  the  care  required  of  the  master  is  much  less  than 
when  the  machinery  used  is  dangerous  and  complicated,  or 
the  work  is  performed  in  a  place  or  at  a  time  when  its  sur- 
rounding dangers  are  not  so  obvious.  Railway  Co.  v.  Jarvi, 
53  Fed.  Rep.  65,  68,  3  C.  C.  A.  433,  and  cases  cited. 

On  the  other  hand,  it  is  the  duty  of  the  servant  to  exercise 
that  degree  of  care  commensurate  with  the  character  of  his 
occupation  and  the  occasion  which  a  reasonably  prudent  per- 
son would  employ  under  like  circumstances  in  order 
^M^^*^^'  *^  protect  himself  from  injury,  and  if  he  fails  to 
exercise  that  care  he  cannot  recover  of  the  master 
for  an  injury  to  which  his  own  negligence  has  contributed, 
even  though  his  master  has  failed  to  exercise  due  care  on  his 
part.  Railway  Co.  v.  Jarvi,  53  Fed.  Rep.  68,  3  C.  C.  A.  433, 
and  cases  cited.  A  person  who  is  of  age  and  of  ordinary 
capacity  assumes  the  usual  risks  and  dangers  of  the  employ- 
ment upon  which  he  enters  so  far  as  they  are  known  to  him, 
and  so  far  as  they  would  have  been  known  to  a  reasonably 
prudent  person  under  like  circumstances  by  the  exercise  of 
ordinary  care  and  foresight.  One  of  the  usual  risks  he  thus 
assumes  is  the  danger  from  the  negligence  of  a  fellow-servant 
who  is  engaged  with  him  in  a  common  employment  in  the 
service  of  the  same  master.  Railroad  Co.  v,  Baugh,  54  Am« 
&  Eng.  R.  Cas.  328. 
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To  the  last  rule  there  is  this  exception.  If  a  servant  who 
is  aware  of  a  defect  in  the  instruments  with  which  he  is 
famished  notifies  the  master  of  such  defect,  and  is  induced, 
by  the  promise  of  the  latter  to  remedy  it,  to  remain  in  the 
service,  he  does  not  thereafter  assume  the  risk  from  such 
defect  until  after  the  master  has  had  a  reasonable  time  to 
repair  it,  unless  the  defect  renders  the  service  so  imminently 
dangerous  that  no  prudent  person  would  continue  in  it. 
Hough  V.  Kailway  (Jo.,  100  U.  S.  213,  225 ;  Railroad  Co.  v. 
Young,  49  Fed.  Rep.  723,  1  CCA.  428 ;  Greene  v.  Railway 
Co.,  31  Minn.  248, 15  Am.  &  Eng.  R.  Cas.  214 ;  Railway  Co.  v. 
Watson,  114  Ind.  20,  27,  33  Am.  Eng.  R.  Cas.  334. 

The  first  question  to  be  determined  under  these  rules  is, 
Was  there  any  evidence  in  this  case  that  the  defendant  was 
guilty  of  negligence — that  he  failed  in  the  performance  of  his 
duty  to  provide  reasonably  safe  appliances  for  the 
performance  of  the  work  required  of  the  plaintiff  te"  ^  ftinliiiii 
and  his  fellow-servant?  The  surface  of  the  ground  toou-coatrib- 
between  the  cars  at  the  place  where  the  transfer  of  ^^^  **«"• 
the  box  was  effected  was  smooth  and  hard,  the  "^■"* 
floors  of  the  cars  were  at  the  height  of  the  shoulders  of  a  man 
standing  upon  the  ground  between  them,  the  box  weighed  200 
or  250  pounds,  and  had  a  good  handle  on  each  end  of  it. 
Two  able-bodied  men  were  employed  to  take  this  box  from 
the  floor  of  one  car,  carry  it  a  space  of  five  feet,  and  put  it  in 
the  open  door  on  the  floor  of  the  opposite  car.  It  was  urged 
that  tibis  defendant  was  guilty  of  negligence  here  because  he 
did  not  furnish  a  skid  for  these  two  men  to  slide  this  box 
upon  from  one  car  to  the  other;  that  a  man  of  ordinary 
prudence  would  have  foreseen  that  this  box  could  not  be  safely 
transferred  without  such  a  skid,  and  would  have  furnished  it. 
Is,  then,  every  master  who  employs  two  men  to  move  a  weight 
of  250  pounds  a  distance  of  5  feet  or  more,  without  planks  or 
skids  to  slide  it  upon,  guilty  of  negligence  ?  Yet  it  is  to  this 
absurd  conclusion  that  the  plaintiff's  contention  necessarily 
leads,  for  a  safer  place  or  more  favorable  conditions  for  this 
work  can  hardly  be  imagined  than  those  presented  in  this 
case.  It  would  require  strong  evidence  to  lead  a  reasonable 
man  to  such  a  conclusion.  The  record  discloses  no  evidence 
that  would  warrant  such  a  result,  and  the  plaintiff  himself 
testifies  that  he  never  thought  of  its  being  dangerous  to  trans- 
fer the  box  without  the  skid  until  after  the  accident.  We 
think  the  jury  should  have  been  instructed  that  there  was  no 
evidence  in  tnis  case  of  any  breach  of  duty  on  the  part  of  the 
defendant,  and  that  for  this  reason  they  must  return  a  verdict 
in  his  favor.  Aerkfetz  v.  Humphreys,  145  U.  S.  418 ;  Tuttle 
56  A.  &  E.  H.  Ca8.-16 
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V.  Eailway  Co.,  122  U.  8. 189,  196 ;  Goodlett  v.  Raflroad  Co., 
122  U.  S.  391,  410. 

There  are  other  considerations  that  lead  to  the  same  result. 
If  there  were  any  risks  or  dangers  about  the  transfer  of  this 
train-box,  they  were  perfectly  obvious  to  the  plaintiff,  and  he 
assumed  them.  He,  far  better  than  any  of  the  officers  of  the 
defendant,  knew  the  risks  attendant  upon  this  transfer,  be- 
cause he  had  performed  this  work  daily  for  three  months,  and 
they  had  never  assisted  in  it,  and  seldom  saw  it  done.  It  is 
insisted  by  plaintiff's  counsel  that  he  can  escape  from  this 
rule  under  the  exception  we  have  stated — that  where  a  servant 
is  aware  of  a  defect  in  the  machineiy  furnished,  and  notifies 
the  master  of  it,  and  he  is  induced,  by  the  promise  of  the 
master  to  repair  it,. to  remain  in  the  service,  he  no  longer  as- 
sumes the  danger.  The  reason  on  which  this  exception  stands 
is  that,  where  the  servant  may  have  been  induced,  by  the 
promise  of  his  master  to  remedy  a  defect,  to  expose  himself 
to  risks  from  it  that  he  might  otherwise  have  avoided  by  leav- 
ing the  service,  the  master  ought  not  to  be  permitted  to  deny 
his  sole  responsibility  for  those  risks.  The  case  before  us 
does  not  fall  either  within  the  exception  or  its  reason :  First. 
Because  the  plaintiff  apprehended  no  risk  or  danger  from  the 
want  of  the  skid,  and  hence  could  not  have  been  induced  to 
stay  in  the  service,  and  expose  himself  to  danger,  by  the 
promises  of  the  defendant  to  furnish  it.  He  testifies  that  the 
only  reason  he  asked  for  it  was  because  he  thought  it  would 
be  easier  for  him  to  slide  the  safe  and  train-box  over  on  it 
than  to  swing  them  across  from  one  car  to  the  other.  He 
expressly  says  that  he  never  before  the  accident  thought  of 
its  being  dangerous  to  swing  them  over,  and  that  he  did  not 
regard  it  as  at  all  dangerous  to  do  so.  Second.  Because  no 
tools  or  appliances  were  necessary  to  transfer  this  box  with  a 
reasonable  degree  of  safety  ;  and  the  plaintiff  was  employed 
to  do  this  work,  and  did  do  it,  entirely  by  hand.  A  servant 
who  is  employed  to  perform  a  simple  act  of  manual  labor,  the 
risks  of  which  are  obvious,  cannot  escape  from  his  assumption 
of  those  risks  by  proof  that  the  master  promised  to  furnish 
him  tools  by  the  use  of  which  his  work  could  be  done  in  a 
different  way,  or  more  conveniently,  or  even  more  safely,  if  it 
could  be  done  with  reasonable  safety  without  the  tools. 
Railway  Co.  v.  Watson,  114  Ind.  20,  27,  28,  33  Am.  &  Eng.  R 
Cas.  334 ;  Marsh  v.  Chickering,  101  N.  T.  396,  400. 

The  master  is  not  required  to  have  his  work  done  in  the 
safest  or  most  convenient  way.  He  is  not  required  to  furnish 
tools  for  its  performance  if  it  can  be  performed  with  a  reason-, 
able  de^ee  of  safety  without  them.  The  errand-boy  whose 
duty  it  IS  to  climb  the  stairs  in  a  high  building  daily  cannot 
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recover  of  an  employer  for  a  fall  down  the  stairs  on  the  ground 
that  the  latter  had  just  promised  to  furnish  him 


an  elevator  for  his  convenience  or  for  his  safety  J?"'A^ 
when  the  stairs  themselves  were  reasonably  |^^i,,  " ' 
safe.  The  mason  who  is  placing  heavy  stones 
upon  a  wall  by  hand  cannot  recover  of  his  employer  if  he 
takes  up  one  that  is  too  heavy  for  him,  and  it  falls  upon  his 
feet,  on  the  ground  th%t  his  employer  had  just  promised  to 
furnish  him  an  inclined  plane  upon  which  he  could  roll  the 
stones  upon  the  wall.  I^or  can  the  plaintiff  who  was  em- 
ployed to  carry  this  train-box,  without  tools  or  machinery, 
from  one  car  to  the  other,  recover  here  because  the  defendant 
had  promised  to  provide  him  with  planks  or  a  skid  on  which 
he  could  slide  it  across.  The  rule  that  the  master  is  respon- 
sible for  damages  resulting  to  a  servant  from  defects  in 
machinery  and  appliances  of  which  the  servant  has  notified 
him,  and  which  he  has  promised  to  repair,  governs  cases  in 
which  machinery  or  tools  that  are  used  in  the  work  are  dis- 
covered  to  be  dangerously  defective  while  in  use,  and  to  cases 
in  which  tools  or  machinery  are  necessary  for  the  safe  per- 
formance of  the  work.  It  has  no  application  to  a  case  where 
the  service  required  is  simple  manual  labor,  without  tools  or 
machinery,  and  where  no  such  tools  or  appliances  are  neces- 
sary to  the  performance  of  the  work  with  a  reasonable  degree 
of  safety.  Tuttle  v.  Railwav  Co.,  122  U.  S.  189, 194 ;  Eichards 
V.  Bough,  53  Mich.  212,  216 ;  Hayden  v.  Manufacturing  Co., 
29  Conn.  548,  558 ;  Marsh  v.  Chickering,  101  N.  T.  396,  400, 
401. 

Finally,  it  appears  from  the  evidence  that  this  accident  was 
the  direct  result  of  the  negligence  of  the  plaintiff  and  his  fel- 
low-servant.     There  was  a  perfectly  safe  way  to 
transfer  this  box  without  the  skid.     The  two  men  Negiigeaee  or 
could  have  placed  it  nearly  half-way  out  the  door-  serrwit. 
way  of  the  car,  then  stepped  to  the  ground,  drawn 
it  upon  their  shoulders,  carried  it  across,  and  placed  it  in  the 
doorway  of  the  opposite  car.     This  was  an  obvious,  natural, 
and  safe  way  to  perform  this  work.    They  chose  another  way. 
They  attached  (we  say  "  they  "  because  it  appears  that  one  of 
them  did  it,  but  there  is  some  doubt  which  one,  and  that  is 
not  material)  a  double  bell-cord,  about  18  inches  long,  to  one 
of  the  handles  of  the  box  so  carelessly  that  it  became  untied 
as  they  were  transferring  the  box.     The  porter  pushed  it 
half-way  out  of  the  car,  and  took  hold  of  the  rope.     The 

Elaintiff  stood  in  the  doorway  of  the  opposite  car,  placed  one 
and  on  the  jamb  of  the  door,  and  grasped  the  handle  of  the 
box  with  the  other.  They  then  undertook  to  swing  it  across 
the  space  between  the  cars.    The  rope  became  untied,  the 


244  GO  WEN  V,  HABLEY.  [VOL.  56 

plaintiff  was  palled  from  the  doorway  by  the  weight  of  the 
box,  and  fell  upon  his  head.  It  was  obviously  more  danger- 
ous for  the  plaintiff  to  attempt  to  carry  125  pounds  in  the 
stooping  position  he  must  have  assumed,  with  nothing  to 
prevent  this  weight  or  his  own  body  from  falling  to  the 
ground  but  his  hold  upon  the  door-jamb,  and  to  rely  upon 
the  loosely  tied  rope  to  hold  the  box,  than  it  would  have 
been  to  have  stood  firmly  upon  the  ground  beneath  it,  and 
held  the  box  upon  his  shoulder  as  he  carried  it  from  one  car 
to  the  other  with  the  aid  of  the  porter.  Where  there  is  a 
natural  and  safe  method  of  performing  his  service,  and  the 
servant  carelessly  pursues  a  method  that  is  obviously  more 
dangerous,  he  is  guilty  of  contributory  negligence,  and  cannot 
recover.    Russell  v.  Tillotson,  140  Mass.  201. 

Our  conclusion  is  that  the  court  below  should  have  in- 
structed the  jury  to  return  a  verdict  for  the  defendant : 

Because  there  was  no  evidence  that  a  reasonably  prudent 
man  in  the  exercise  of  ordinary  care  would  have  thought  it 
necessary  to  furnish  skids  or  any  other  tool  or  appliance  to 
enable  two  men  to  move  a  box  weighing  250  pounds  with 
reasonable  safety  a  distance  of  5  feet  from  one  car  to  another 
when  the  surface  of  the  earth  between  the  cars  was  smooth 
and  hard,  and  the  floors  of  the  cars  were  at  the  height  of  the 
man's  shoulders  as  they  stood  between  them  ; 

Because  whatever  risks  there  were  in  the  transfer  of  the 
box  were  obvious,  and  better  known  to  the  plaintiff  than  to  the 
officers  of  the  defendant ;  and 

Because  the  injury  was  the  direct  result  of  the  negligence  of 
the  plaintiff  and  his  fellow-servant. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  with  directions  to  grant  a  new  trial. 

Risks  Assumed  by  Employe  Willingly  Undertaking  Dangerous  Work. — 
See  Coombs  v,  Fitchburg  R.  Co.  (Mass.),  53  Am.  &  £Dg.  R.  Cas.  358,  note^ 
855;  Davis  v.  Bait.  &  O.  R.  Co.  (Pa.),  53  Id,  872,  note,  874. 
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Union  Depot  Co. 

V. 

CSmcAGO,  Kansas  &  Nebraska  'R.  Go.  et  ciL 

(lid  Mi89(mri,  218.) 

Union   Depot  —  Extension  of  Line  after  Contract  for  Use  of  D»pot 

Rental. — Where  a  Dumber  of  railroad  companies  contract  with  a  union 
depot  company  to  pay  equal  rentals  for  the  use  of  a  depot,  one  of  the  com- 
panies whose  line  terminates  at  such  depot  may,  after  acquiring  by  lease 
another  railroad  which  forms  an  extension  of  its  line  through  the  said  depot 
have  the  use  of  the  depot  for  all  of  its  trains  running  over  its  original  and 
its  leased  lines,  for  the  yearly  rental  originally  contracted  to  be  paid,  al- 
though  the  leased  line  was  paying  the  said  depot  company,  at  the  time  of 
the  lease,  a  certain  rental  under  a  temporary  arrangement. 

Same— Temporary  Rental  by  Railroad  not  Construed  as  Contract  from 
Year  to  Year. — Where  the  directors  of  the  union  depot  company  resolved 
to  allow  a  certain  railroad  company  the  use  of  its  depot  and  track  privileges 
«<  on  the  basis  of  one  eleventh  of  eight  per  centum  per  annum  on  the  cost 
of  the  property,  and  one  eleventh  of  the  operating  expenses  *  *  *  taek 
temporary  arrangement,"  and  by  a  later  resolution  admitted  the  said  rail- 
road comjMtny  as  a  tenant  to  the  use  of  its  depot,  "  for  an  annual  rental 
based  on  eight  per  cent  of  the  cost  of  the  property  and  one  twelfth  of  the 
operating  expenses,"  and  afterward  resolved  that  the  said  railroad  company 
be  charged  a  rental  **of  one  twelfth  of  eight  per  cent  of  the  cost  of  the 
property  and  with  one  twelfth  of  the  current  expenses  and  taxes,"  the  rent 
being  demanded  and  paid  monthly,  the  said  depot  company  having  before  it 
at  the  time  the  resolutions  were  passed  an  application  of  the  said  railroad 
company  to  be  admitted  as  a  party  to  a  previous  contract  with  other  rail- 
rod  companies,  the  said  resolutions  read  together  must  be  construed  to  de- 
clare the  basis  on  which  the  monthly-rent  bills  were  to  be  paid,  and  the 
payment  of  rent  under  them  did  not  have  the  effect  to  create  a  contract 
running  from  year  to  year. 

Appeal  from  Jackson  circuit  court. 
Watson  J.  Ferry  and  Frank  Ilagerman^  for  appellant. 
McDovgal  &  Sdyree  and  Gardiner  Lathrop^  for  respondents. 

Black,  J. — At  the  close  of  the  evidence  the  plaintiff  took  a 
compulsory  nonsuit,  which  the  circuit  court  refused  to  set 
aside,  and  hence  this  appeal. 

The  plaintiff  is  a  corporation  owning  and  operating  at  Kan- 
sas City  a  depot,  with  the  necessary  buildings,  sheds,  tracks, 
and  offices,  all  designed  to  accommodate  the  dif- 
ferent railroads  at  that  place.  The  depot  com-  ^•**  ■*•*•*• 
pany  brought  this  suit  against  the  Chicago,  Kansas  <fe  Ne- 
braska Bailway  Company,  hereafter  called  the  Nebraska 
Company,  and  against  the  Chicago,  Eock  Island  <fe  Pacific 
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Bailway  Company,  hereafter  called  the  Bock  Island  Company^ 
to  recover  rents  for  the  months  of  May  to  October,  1889,  both 
inclusive,  amounting  to  some  $6700.  The  petition  avers  that 
the  rents  sued  for  were  due  for  the  use  of  the  depot  by  the 
trains  of  the  Nebraska  Company,  which  trains,  it  is  alleged, 
were  operated  by  the  Bock  Island  Company.  The  defendants 
say  the  trains  alleged  to  be  the  trains  of  the  Nebraska  Com- 
pany were  in  fact  the  trains  of  the  Bock  Island  Company,  and 
that  the  latter  company  had  a  contract  with  the  depot  com- 
pany, by  which  it  had  the  right  to  use  the  depot  for  all  of  its 
trains  for  one  rental,  and  that  it  had  paid  this  rental  for  the 
months  named  in  the  petition,  and  so  the  circuit  court  held. 
The  question  whether  the  Bock  Island  Company  was  under 
any  obligation  to  pay  more  than  one  rental  depends  upon  the 
construction  of  the  contract. 

In  1876  there  were  six  railroad  companies  whose  roads  ter- 
minated at  Kansas  City.  Besides  these  roads,  the  road  of  the 
Missouri  Pacific  Bailway  Company  extended  from 
GoatrMtwith  St.  Louis  to  Kausas  City,  and  thence  on  west  to 
d«pot  com-  Atchison,  in  the  state  of  ]^ansas.  The  Union  Depot 
paiiy.  Company  as  party  of  the  first  part,  and  these  seven 

companies  as  parties  of  the  second  part,  entered 
into  a  written  contract,  dated  the  1st  June,  1876.  As  this 
contract  is  lengthy,  we  shall  state  the  substance  of  it,  quoting 
those  parts  deemed  most  material. 

It  begins  by  saying  that  whereas,  the  respective  railroads 
of  the  parties  of  the  second  part  ''  terminate  at  or  run  into 
and  through  Kansas  City,"  and  to  prevent  expense  and  avoid 
the  accumulation  of  separate  stations,  a  necessity  has  arisen 
for  a  Union  Depot ;  and  whereas,  the  Union  Depot  Company 
has  become  incorporated  for  the  purpose  of  maintaining  such  a 
depot  of  "  sufficient  capacity  to  accommodate  the  trains  of  the 
railroads  of  the  second  parties,"  and  the  second  parties  have 
agreed  to  occupy  and  rent  the  same  when  completed  ;  "  and 
whereas,  for  the  protection  of  the  parties  hereto,  it  is  impor- 
tant that  the  rights,  duties,  and  liaoilities  of  each  in  regard  to 
the  whole  subject  of  said  depot,  its  appurtenances,  use,  care, 
control,  rental,  taxes,  expenses,  renewals,  and  repairs  shall  be 
stated  and  defined  " — ^it  is  agreed  as  follows,  each  of  said 
railroad  companies  acting  for  itself  and  independently.  The 
first  and  second  clauses  make  it  the  duty  of  the  Depot  Com- 
pany to  acquire  the  necessary  land,  and  to  erect  depot-build- 
mgs,  sheds,  tracks,  etc.,  the  character  and  cost  of  the  build- 
ings to  be  subject  to  a  governing  board.  The  third  clause 
provides:  "Said  several  railroad  companies,  party  of  the 
second  part  hereto,  agree  to  pay  to  said  party  of  the  first 
part,  for  the  use  of  said  depot,  an  annual  rental  amounting  to 


TOL.  56]  UNION   DEPOT — RENTALS,  247 

ten  (10)  per  cent  interest  on  the  total  ascertained  outlay  for 
actual  cost  of  said  depot,  including  grounds,  buildings,  tracks, 
siding,  switching-yards  connections,  and  all  needful  appurte- 
nances, and,  in  addition  thereto,  the  expenses  of  maintain- 
ing and  operating  the  same,  and  of  all  repairs  thereto,  and 
all  taxes.'*  The  rental  to  be  paid  by  any  one  company  is  not 
to  exceed  a  designated  amount  per  annum,  and  the  total  out- 
lay is  not  to  exceed  a  named  sum,  except  with  the  written 
consent  of  the  several  railroad  companies.  "  And  provided, 
further,  that  all  rentals  for  use  of  said  depot  and  appurte- 
nances derived  from  railroad  companies  not  parties  hereto, 
and  all  rentals  and  receipts  for  said  depot  or  appurtenances 
from  any  source  whatever,  shall  be  applied  as  a  credit  upon 
and  in  reduction  of  the  amount  so  as  aforesaid  to  be  paid  as 
rental  by  the  several  railroad  companies  parties  hereto." 
The  ninth  clause  provides :  "  The  Union  Depot  shall  be  used 
by  said  railroad  companies,  parties  hereto,  for  all  their  pas- 
senger trains  destined  for  or  departing  from  Kansas  City ;  and 
all  railroad  companies  using  said  depot  shall  run  their  pas- 
senger trains  to  and  from  said  depot,  unless  otherwise  ex- 
pressly permitted  by  said  governing  board.*' 

The  contract  contains  many  other  stipulations,  some  of 
them  to  the  effect  that  the  amount  of  rentals  to  be  paid  by 
railroad  companies  not  parties  to  the  contract  shall  be  sub- 
ject to  the  governing  board ;  that  the  rentals  to  be  paid  by 
the  parties  to  the  contract  shall  be  paid  monthly ;  and  that 
the  persons  constituting  the  governing  board  shall  be  ap- 
pointed  by  the  railroad  companies,  one  by  each  company ; 
that  the  railroad  companies  shall  have  the  right,  at  any  time 
after  15  years,  to  purchase  the  depot  property  at  the  cost 
thereof ;  and  the  covenants,  conditions,  and  stipulations  set 
out  in  the  contract  are  made  binding  upon  the  parties  there- 
to, their  successors  and  assigns,  for  50  years  from  and  after 
the  depot  shall  be  completed  and  ready  for  occupancy. 
Other  provisions  are  made  in  respect  of  insurance  and  tlie  ap- 
pointment of  depot  officers,  and  the  contract  concludes  with 
the  stipulation  tnat  all  of  the  covenants  on  the  part  of  the 
parties  of  the  second  part  are  several,  not  joint,  and  in  no 
event  shall  one  railroad  company  be  liable  for  any  default 
of  the  others,  or  for  more  than  its  one  seventh  of  the  amount 
agreed  to  be  paid  to  the  first  party. 

The  defenoant  the  Bock  Island  Company  became  a  party 
to  this  contract  in  1880.  Two  other  railroad  companies  were 
also  admitted  as  parties  thereto,  one  prior  and  the  other  sub- 
sequent to  1880 ;  thus  making  10  parties  of  the  second  part. 
These  10  companies  all  have  the  same  rights,  and  the  only 
effect  of  admitting  these  three  companies  was  to  lessen  the 
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rental  to  be  paid  by  each  company  from  one  seyenth  to  one 
tenth  of  the  whole  rental.  The  defendant  the  Nebraska  Com- 
pany and  the  Chicago,  Santa  F6  &  California  Bailway  Com- 
pany were  the  only  railroad  companies,  not  being  parties  to 
the  depot  contract,  which  ever  entered  and  used  this  Union 
Depot.  The  governing  board  mentioned  in  the  contract  was 
organized  in  this  way :  Each  railroad  company,  as  it  became 
a  party  to  the  contract,  took  an  amount  of  issued  stock  equal 
to  that  taken  by  each  of  the  other  companies,  and  thus,  as 
stockholder,  had  a  right  in  the  selection  of  directors.  Each 
railroad  company  elected  one  member  of  the  board  of  direct- 
ors, and  this  Doard  acted  as  the  governing  board.  When  the 
defendant  the  Bock  Island  Company  became  a  party  to  the 
agreement  it  owned  and  operated  a  road  from  Chicago,  in 
Illinois,  to  Cameron,  in  this  state.  It  had  acquired  the  right 
to  run  its  trains  from  Cameron  west  to  Kansas  City  over  the 
road  of  the  Hannibal  &  St.  Joseph  Bailroad  Company ;  but 
it  did  not  then,  nor  does  it  now,  own  a  track  of  its  own  be- 
tween these  points.  The  Hannibal  Company  was  one  of  the 
original  parties  to  the  contract  The  defendant  the  Nebraska 
Company  owned  and  operated  a  line  west  of  Kansas  City, 
extending  from  Topeka,  in  the  state  of  Kansas,  west  through 
that  state  and  into  Colorado.  It  owned  no  road  from  Topeka 
east  to  Kansas  City,  but  had  acquired  a  right  to  run  its  trains 
between  Topeka  and  Kansas  City  over  the  road  of  the  Union 
Pacific  Company,  which  was  also  one  of  the  original  parties 
to  the  contract  before  mentioned.  This  right  or  lease  from 
the  Union  Pacific  Company  did  not  give  the  Nebraska  Com- 
pany the  right  to  use  the  depot  at  Kansas  City.  In  May, 
1886,  the  Nebraska  Company  leased  its  road,  including  the 
right  over  the  Union  Pacific  road,  to  the  St.  Joseph  &  Iowa 
Bailroad  Company,  for  a  period  of  999  years,  and  it  seems 
this  last-named  company  then  took  possession  of  the  prop- 
erty so  acquired,  and  operated  the  road  so  leased  by  it.  The 
Nebraska  Company  and  the  St.  Joseph  &  Iowa  Company, 
hereafter  called  the  Iowa  Company,  were  never  admitted  as 
parties  to  the  depot  contract,  but  it  seems  the  president  of 
the  Nebraska  Company  made  a  temporary  arrangement  with 
tlie  Depot  Company,  whereby  it  and  its  lessee,  the  Iowa 
Company,  used  the  depot  for  a  specified  monthly  rectal. 
This  rental  was  paid  sometimes  by  one  of  these  companies 
and  sometimes  by  the  other,  down  to  the  1st  of  May,  1889. 
Prior  to  the  last-named  date, — that  is  to  say,  on  the  1st  Janu- 
ary, 1889, — the  Iowa  Company  sold  and  transferred  its  prop- 
erty, including  the  right  of  way  over  the  road  of  the  Union 
Pacific  Company  from  Topeka  to  Kansas  City,  to  the  defend- 
ant the  Bock  Island  Company.     That  company  took  posses- 
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^ion  of  the  property  so  purchased,  and  thereafter  ran  its 
trains  from  tne  east  to  Kansas  City,  and  thence  on  west  over 
this  newly-purchased  line,  through  Kansas  and  Colorado. 
The  Bock  Island  Company  gave  the  Depot  Company  notice 
that  the  rents  before  ^aid  by  the  Nebraska  Company  would 
cease  on  the  30th  April,  1889.  The  claim  of  the  Ilock  Island 
Company  is  that  it  has  the  right,  under  the  contract  with  the 
Depot  Company,  to  use  the  depot  for  its  western  as  well  as 
for  its  eastern  trains  for  the  one  rental.  Other  evidence  was 
received  for  the  purpose  of  showing  the  construction  given 
to  the  contract  by  the  parties  thereto.  The  road  of  the  Mis- 
souri Pacific  Company,  one  of  the  original  parties  to  the  con- 
tract, was  less  than  400  miles  in  length  at  the  date  of  the 
contract,  but  at  the  date  of  the  trial  that  road  had  been  ex- 
tended, so  that  it  was  from  3000  to  4000  miles  in  length. 
That  company  transacts  about  26  per  cent  of  the  business 
transacted  at  the  depot.  It  pays  no  more  rental  than  each 
of  the  other  companies  parties  to  the  contract.  The  Kansas 
Oity,  Ft  Scott  &  Gulf  Ilailroad  has  extended  its  line  from 
less  than  200  miles  to  over  500.  It  takes  the  trains  and  cars 
of  the  Missouri,  Kansas  &  Texas  Ilailroad  Company  at  Paola, 
in  the  state  of  Kansas,  and  hauls  them  to  the  depot  at  Kan- 
sas Cit^,  but  pays  no  extra  charge  for  the  use  of  the  depot 
There  is  mucn  other  evidence  of  a  like  character. 

1.  The  evidence  shows  beyond  all  question  that  these  trains 
ikUeged  in  the  petition  to  have  been  the  trains  of 
the    Nebraska   Company   were  in   point   of  fact  Extcasionof 
trains  owned  and  run  by  the  Rock  Island  Com-  ii**  •tut  eon- 
pany.     When  the  Bock  Island  Company  became  a  *««*-»•»*•*• 
party  to  the  depot  contract  in  1880,  its  line  termi- 
nated at  the  Kansas  City  depot.    But  by  the  purchase  of  the 
Nebraska  Company  property  its  line  was  extended  on  west- 
ward through  the  state  of  Kansas,  and  into  the  state  of  Colo- 
rado.    The  question,  therefore,  is  whether  it  has  the  right 
under  the  depot  contract,  to  the  use  of  the  depot  for  its 
trains  now  passing  through  Kansas  City  for  the  one  rental. 
In  other  words,  has  it  the  right  to  the  use  of  the  depot  for 
all  its  passenger  trains,  eastern   and  western,  for   the  one 
rental  ?  That  it  has  such  right,  we  think,  is  clear.  By  looking 
to  this  depot  contract,  we  see  the  Depot  Company  agrees  to 
procure  the  land  and  erect  the  proper  structures  for  a  depot 
sufficient  to  accommodate  the  business  of  the  roads  of  the 
<;ompanies  parties  thereto ;  and,  on  the  other  hand,  the  rail- 
road companies  parties  thereto  agree  to  use  the  depot  for 
all  of  their  passenger  trains  destined  for  or  departing  from 
Kansas  City,  unless  otherwise  expressly  permitted  by  the 
governing  board.    The  chief  object  of  the  contract  is  to  bring 
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the  trains  of  the  various  roads  to  one  common  station,  and 
thereby  avoid  the  expense  and  delays  incident  to  a  num* 
ber  of  depots,  and  to  facilitate  the  transfer  of  passengers  from 
one  line  to    another.    The   snbject-matter,  and   the   entire 
subject-matter,  of  this  contract  is  the  proposed  common  de- 
pot ;  and  as  to  this  subject-matter  the  contract  professes  to 
and  does  fix  the  rights,  duties,  and  liabilities  of  all  parties 
thereto  with  detail  and  precision.     The  contract  leaves  each 
and  all  of  the  railroad  companies  free  to  extend  their  lines 
in  any  direction  they  may  see  fit.     It  is  true  that  at  the  date^ 
of  the  original  contract  but  one  road  of  the  several  companies 
parties  to  the  contracts  passed  through  and  beyond  Kansas 
City,  but  we  are  unable  to  find  a  single  covenant  which  un- 
dertakes or  seeks  to  make  Kansas  City  a  continued  terminal 
point  of  any  of  the  several  roads.     This  is  a  subject  as  to 
which  the  contract  does  not  deal.     The  railroad  companies 
are  left  entirely  free  to  extend  their  lines  as  they  see  fit,  and 
in  an  V  direction  that  they  may  deem  it  to  their  interest.     This 
is  still  the  more  apparent  when  we  see  that  the  compensation 
to  be  paid  by  each  railroad  company  to  the  Depot  Company 
for  the  use  of  the  depot  does  not  depend  in  the  least  upon 
the  mileage  of  such  road,  or  the  amount  of  business  which  it 
transacts  at  the  depot     Each  company  is  left  to  extend  its 
road  and  increase  its  business  without  additional  charge.    It 
matters  not  whether  we  look  to  the  face  of  the  contract  or 
the  construction  placed  upon  it  by  the  parties  themselves. 
The  result  is  the  same,  and  that  is  this :  that  each  railroad 
company  party  to  the  contract  must  pay  the  same  amount- 
for  the  use  of  the  depot,  without  any  regard  whatever  to  the 
mileage  of  such  road,  or  to  the  amount  of  business  trans- 
acted by  it  at  this  depot.    The  Bock  Island  Company  had 
the  unrestricted  right  to  extend  its  road  through  and  beyond 
Kansas  City,  and  the  mere  fact  that  it  did  do  so  does  not< 
make  it  liable  for  any  additional  depot  charges. 

But  it  is  argued  that  it  is  against  the  spirit  and  intent  of 
the  contract  to  allow  the  Boc£  Island  Company,  a  party  to 
the  depot  contract,  to  buy  up  an  independent  rent-paying 
line,  and  in  this  way  deprive  the  Depot  Company  of  the 
rents  which  it  would  otherwise  receive,  and  at  the  same  time 
deprive  the  railroad  companies  parties  to  the  contract  of 
the  rents  to  which  they  are  entitled  under  the  contract.  If 
the  Bock  Island  Company  had  purchased  a  road  belonging 
to  another  company,  a  party  to  the  contract,  the  Depot  Com- 
pany would  not  lose  the  rental  which  the  selling  party  had 
agreed  to  pay  ;  and  this  is  trae  whether  we  regard  the  con- 
tract of  the  selling  company  with  the  Depot  Company  as  one 
running  with  the  land  in  favor  of  the  Depot  Company  or  not 
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The  sale  of  the  road  belonging  to  one  company  to  an- 
other companies,  both  being  parties  to  the  depot  contract, 
would  and  could  not  affect  the  contrary  rights  of  the  Depot 
Company.  So,  too,  the  Depot  Company  would  not  be  deprived 
of  any  contract  rights  which  it  had  with  the  Nebraska  Com- 
pany at  the  time  that  company  sold  its  property  to  the  Bock 
island  Company.  But  the  evidence  does  not  show  that  the 
Nebraska  Company  or  the  Iowa  Company  had  made  any  con- 
tract with  the  Depot  Company  for  the  use  of  the  depot  for 
any  defined  time.  The  Nebraska  Company  had  applied  for 
membership  in  the  Depot  Company,  but  the  application  had 
been  postponed,  and  it  had  nothing  more  than  a  mere  tem- 
porary permission  to  use  the  depot.  It  and  its  lessee,  the 
Iowa  Company,  were  under  no  obligation  to  any  one  to  haul 
their  cars  into  the  Union  Depot.  They  could  discontinue  the 
use  of  this  depot  at  any  time ;  construct  and  use  a  depot 
of  their  own.  We  do  not  question  or  controvert  the  proposi- 
tion that  the  real  intention  of  the  parties  to  a  contract  should 
control  the  letter,  and  the  strict  letter  may  be  abridged  or 
enlarged  so  as  to  give  effect  to  the  intention  of  the  parties  as 
gathered  from  the  whole  instrument,  and  the  contract  may 
be  read  in  the  light  of  the  circumstances  under  which  it  was 
executed.  So,  too,  the  law  often  implies  duties  and  obliga- 
tions from  those  which  are  expressed,  and  the  implied  duties 
and  obligations  are  as  much  a  part  of  the  contract  as  those 
which  are  expressed.  Bish.  Cont.  (enlarged  ed.),  §  241. 
But  we  cannot  see  that  there  is  any  implied  duty  on  the  part 
of  the  Bock  Island  Company,  inconsistent  with  a  right  on  its 
part  to  extend  its  line  by  the^purchase  of  the  Nebraska  Com- 
pany property;  for  the  Nebraska  Company  was  under  no  con- 
tract or  other  obligation  to  the  Depot  Company  or  any  of  the 
railroad  companies  parties  to  the  depot  contract  to  use  the 
depots  or  pay  rent  for  such  use.  As  before  said,  the  Nebraska 
Company  and  its  lessee,  the  Iowa  Company,  had  a  right,  as 
against  the  Depot  Company  and  the  railroad  companies  par* 
ties  to  the  depot  contract,  to  quit  the  use  of  the  depot  at  any 
time,  and  to  consruct  and  use  their  own  depot  or  station- 
house.  The  Bock  Island  Company  having  purchased  the 
Nebraska  Company  property,  the  trains  on  this  newly-ac- 
quired  extension  became  the  trains  of  the  Bock  Island  Com- 

Eany  for  all  purposes,  and  the  Bock  Island  Company  is  bound 
y  the  terms  of  its  contract  with  the  Depot  Company  to  haul 
these  trains  into  the  common  depot,  and  it  has  the  right  to 
the  use  of  the  depot  for  all  of  its  trains,  eastern  and  western,, 
for  the  payment  of  the  one  rental. 
2.  Thus  far  we  have  assumed  that  the  arrangment  made  by 
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the  Nebraska  Company  for  the  use  of  the  depot  was  a  tem- 
porary use.  But  it  is  further  insisted  that  there 
Temporanr  ^q,s  at  least  an  annual  renting,  so  that  the  defend- 
I^L^ii.^"  a'^te  a^e  liaWe  in  any  event  for  rents  for  the  year 
yeftrtoyMir.  Commencing  the  19th  April,  1889.  To  an  under- 
standing of  this  issue  it  is  necessary  to  state  more 
in  detail  the  evidence  relating  thereto.     The  Nebraska  Com- 

Sany,  by  its  president,  made  application  for  admission  to  the 
epot  contract  in  August,  1887.  This  application,  and  that 
of  three  other  companies,  were  considered  by  the  board  of 
directors  of  the  Depot  Company  in  October  of  that  year,  and 
the  applications  were  all  deferred,  and  of  this  action  the 
Nebraska  Company  was  duly  notified.  About  this  date  the 
Nebraska  Company  made  a  temporary  arrangement  with  the 
president  of  the  Depot  Company,  whereby  the  former  had 
the  right  to  use  the  depot.     The  directors  of  the  Depot  Com- 

J  any  passed  the  following  resolutions  at  the  following  dates: 
anuary  10,  1888 :  "  On  motion,  duly  seconded,  the  action  of 
the  president  in  causing  the  Chicago,  Kansas  &  Neb.  By.  to 
be  billed  for  rent  of  depot  and  track  privileges  on  the  basis 
of  one  eleventh  of  8  per  cent  per  annum  on  the  cost  of 
the  property,  and  one  eleventh  of  operating  expenses,  taking 
an  average  of  the  last  four  years'  expenses,  was  approved  as 
a  temporary  arrangement."  April  19,  1888 :  "  That  the  Chi- 
cago, Santa  Fe  &  California  Bailway  Company  and  the  Chi- 
cago, Kansas  &  Nebraska  By.  Co.  be  admitted  as  tenants  to 
the  use  of  the  Union  Depot  Company's  depot  and  tracks  for 
an  annual  rental,  based  on  8  per  cent  of  the  cost  of  the  prop- 
erty, and  one  twelfth  (1-12)  of  the  operating  expenses  under 
average  established  during  the  last  four  years.'  January  8, 
1889:  "That  the  Chicago,  Santa  Fe  &  California  Bailway 
Company  and  the  Chicago,  Kansas  &  Nebraska  Bailway  Com- 
pany be  charged  a  rental  each  of  one  twelfth  of  8  per  cent  of 
the  cost  of  the  propei*ty,  and  with  one  twelfth  of  tne  current 
expenses  and  taxes  from  January  1st,  1889." 

The  Nebraska  Company  did  not  at  any  time  run  its  trains 
into  the  depot,  but  they  were  run  in  by  its  lessee,  the  Iowa 
Company,  under  the  said  resolutions.  There  is  evidence  to 
the  effect  that  the  Depot  Company  supposed  they  were  the 
trains  of  the  Nebraska  Company.  Monthly  rent-bills  were 
made  out  according  to  the  resolutions,  and  forwarded  to  the 
Nebraska  Company  at  Topeka.  They  were  paid  by  the  Iowa 
Company  down  to  January,  1889.  After  that  they  were  paid 
by  the  Nebraska  Company  down  to  the  1st  May,  1889.  That 
company  then  declined  to  pay  them.  Notice  was  given  on 
the  30th  of  April,  1889,  that  the  payment  of  these  rent-bills 
would  cease  with  that  month.     This  notice  came  from  the 
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Bock  Island  Company,  which  had  purchased  this  Nebraska. 
Company  line  about  the  first  of  that  year.     We  think  there 
is  evidence  from  which  the  jury  could  find  that  the  Nebraska 
Company  and  the  Bock  Island  Company  had  full  notice  of  all 
these  resolutions  passed  by  the  directors  of  the  Depot  Com- 

Eany,  and  we  must  therefore  take  it  as  a  fact  that  they  did 
ave  such  notice.  Now,  the  resolution  of  January  10,  1888, 
did  nothing  more  than  approve  the  temporary  arrangement 
by  the  Nebraska  Company  with  the  president  of  the  Depot 
Company.  Thus  far  there  is  nothing  but  simply  a  license 
given  to  the  Nebraska  Company  to  use  the  depot  temporarily ;. 
indeed,  nothing  more  is  claimed  for  this  resolution.  But  the 
plaintiff  does  claim  that  the  resolution  of  April  19,  1888,  and 
the  payment  of  rent  thereunder,  changed  the  temporary 
license  to  an  agreement  running  from  year  to  year  until  one 
party  ended  it  at  the  close  of  a  year ;  that,  as  the  first  year 
ended  19th  April,  1889,  and  no  notice  of  an  intention  to  quit, 
paying  rents  was  given  until  the  30th  of  that  month,  the  new 
year  began,  afad  must  run  to  April  19,  1890.  This  resolution, 
of  April  19,  1888,  standing  alone,  might  perhaps  lead  to  such 
a  conclusion ;  but  this  resolution  must  be  read  in  the  light 
of  what  preceded  and  followed  ii 

In  the  first  place,  the  Depot  Company  still  had  pending 
before  it  the  application  of  the  Nebraska  Company  to  be  ad- 
mitted as  a  party  to  the  depot  contract.  In  the  next  place, 
this  resolution,  taken  alone  and  literally,  demands  no  more 
than  annual  payment  of  rents,  while  the  evidence  shows  that 
rents  were  in  fact  demanded  and  paid  monthly.  This  resolu- 
tion does  not  state  clearly  what  part  of  the  8  per  centum  on 
the  cost  of  the  property  the  two  named  companies  are  to  pay. 
Its  purpose  seems  to  have  been  to  change  the  rent  from  one- 
eleventh  to  one  twelfth,  by  reason  of  the  fact  that  the  Chi- 
cago, Santa  Fe  &  California  Company  was  then  also  allowed, 
to  use  the  depot.  Again,  the  directors  of  the  Depot  Company 
could  not  have  regarded  this  resolution  as  fixing  the  rent  from 
year  to  year;  for  before  the  expiration  of  the  first  year  they 
passed  the  resolution  of  January  8,  1889,  fixing  the  rent  on  a 
different  basis,  namely,  one  twelfth  of  8  per  cent  of  the  cost 
of  tht>  property  with  one  twelfth  of  current  expenses  and 
taxes  from  January  1,  1889.  This  resolution  says  nothing 
about  an  annual  rental.  It  was  under  this  resolution  that 
the  rent  was  thereafter  paid.  It  is  our  opinion  that  those 
resolutions  were  designed  to  do  no  more  than  declare  the 
basis  on  which  the  monthly  rent-bills  were  to  be,  and  in  fact 
were,  made  out.  The  payment  of  rent  under  them  did  not 
have  the  effect  to  create  a  contract  running  from  year  to  year.. 
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With  this  result  it  is  not  necessary  to  ffo  oyer  the  other  argu- 
ments made  by  the  defendants  on  this  oranch  of  the  case. 
The  judgment  is  affirmed.     All  concur. 

Union  Depot  Companies.  —  See  St.  Paul  Union  Depot  Co.  v,  Minnesota 
Jb  K.  W.  R.  Co.  (Minn.),  60  Am,  &  Eng.  R.  Cas.  55;  Fort  Street  Union 
Depot  Co.  V.  Morton  (Mich.),  47  Am.  &  Eng.  R.  Cas.  41 ;  St.  Paul  Union 
Depot  Co.  V.  St.  Paul,  etc.,  R.  Co.  (Minn.),  26  Id.  567. 


State 

V. 

Indiana  &  Southern  B.  Go. 

(138  Indiana,  69.) 

« 

Requirement  to  Pott  Time  of  Arrival  of  Trains— Validity  of  Statute. — A 
statute  which  provides  that  ^*  every  corporation,  company,  or  person  operat- 
ing a  railroad  within  this  state  "  shall  post  in  a  conspicuous  place  **  in  each 
passenger  depot  of  such  company,  located  at  any  station  in  this  state  at 
which  there  is  a  telegraph- office,*'  a  blackboard  upon  which  **each  com- 
pany or  person  shall  cause  to  be  written,*'  at  least  twenty  minutes  before 
the  schedule-time  for  the  arrival  of  each  passenger  train  stopping  upon  such 
route  at  each  station,  the  fact  whether  such  train  is  on  schedule-time  or 
not,  and,  if  late,  how  much,  and  prescribing  penalties  for  the  violation  of 
the  act,  is  not  indefinite  and  inoperative  as  to  corporations,  for  the  reason 
that  the  word  '* corporation'*  is  omitted  in  the  designation  of  the  parties 
required  to  make  the  specified  statement  on  such  blackboard. 

Same—"  Passenger  Depot " — Scope  of  Term — "  Station." — Although  the 
said  statute  is  awkwardly  expressed,  it  is  evident  that  it  was  intended  that 
a  board  should  be  put  up  at  every  station  where  the  trains  stopped,  if  there 
was  a  telegraph-office  at  such  stopping-place  operated  in  connection  with 
the  railroad,  receiving  and  giving  information  as  to  the  time  of  the  arrival 
and  departure  of  trains;  the  word  *' station,"  as  used  in  the  statute,  being 
synonymous  with  **  passenger  depot." 

Same— Company  IVIust  Furnish  Means  of  Observing  Statute. — The  said 
statute  provides  a  penalty  **  for  each  violation  of  the  provision  of  this  act, 
in  failing  to  report  or  in  making  a  false  report,"  such  penalty  to  be  recov- 
ered in  a  civil  action,  one  half  of  which  shall  go  to  the  prosecuting-attorney 
of  the  county,  and  the  remainder  to  the  common-school  fund  of  the  county. 
Bddy  that,  although  no  penalty  was  imposed  for  failure  to  provide  the 
blackboard,  a  company  could  not  avoid  the  penalty  for  failure  to  make 
the  required  report  on  the  ground  that  it  was  not  compelled  to  hang  a 
blackboard,  and  therefore  had  no  means  of  giving  the  required  informa- 
tion, since  it  was  the  duty  of  the  corporation  to  furnish  the  proper  means 
of  observing  the  statue. 

Same— Class  Legislation— Invalid  Objection. — The  said  statute  could  not 
be  objected  to  as  being  class  legislation,  for  the  reason  that  it  only  applied 
to  stations  where  there  was  a  telegraph-office,  because  it  applied  to  all  of 
the  same  class  of  stations,  and  all  roads  might  come  within  its  provisions. 
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'  Statute  not  Prohibited  by  Constitutional  Provision  IMalcing  "  Fines  "  Part 
-of  School  Fundt — The  provision  of  the  constitution  declaring  that  the  com- 
mon-school fund  shall  be  derived  from,  among  other  things,  ^*  the  fines  as- 
sessed from  breaches  of  the  penal  law  of  the  state,  and  from  all  forfeiture 
which  nuiy  accrue,"  does  not  contravene  the  provision  of  the  said  statute 
apportioning  the  penalty  between  the  prosecu ting-attorney  and  the  school 
fund,  since  the  constitution  has  reference  to  fines  assessed  in  criminal  pro- 
ceedings only. 

Attorney  Interested — Fees. — It  is  not  a  valid  objection  to  the  said  statute 
that  it  gives  to  the  prosecuting-attorney  an  interest  in  the  amount  re- 
covered. 

Number  of  Penalties  Recoverable  under  the  Statute. — The  statute  does 
not  limit  the  liability  of  a  railroad  company  to  a  single  penalty  for  a  viola- 
tion of  its  provisions;  but  a  separate  penalty  may  be  recovered  in  regard  to 
each  train  stopping  at  each  station  during  each  trip,  either  for  failure  to 
make  the  entry  or  for  making  a  false  entry. 

.  Statute  not  a  Regulation  of  Interstate  Commerce. — The  said  statute  is 
not  invalid  as  attempting  to  regulate  interstate  commerce,  from  the  mere 
fact  that  railroad  companies  to  which  its  provisions  are  applicable  may  op- 
erate a  line  of  railroad  crossing  the  state  boundaries,  where  such  companies 
are  only  required  by  the  laws  to  bring  into  use  knowledge  which  they  may 
have,  or  which  is  possessed  by  their  servants  situate  in  another  state,  as  to 
the  time  of  the  arrival  and  departure  of  trains. 

Appeal  from  Greene  circuit  court. 

W.  C  HvUz  and  0,  B,  Harris^  for  the  state. 

John  T.  Haya^  H.  J.  Hays,  and  P.  H,  Blue,  for  appellee. 

Olds,  J. — This  suit  was  brought  by  the  prosecuting-attor- 
ney of  Greene  county,  Ind.,  to  recover  penalties  under  an  act 
of  the  legislature  requiring  persons  and  corpora- 
tions  operating  railroads  to  place  blackboards  in 
conspicuous  places  at  their  stations,  and  write  upon  them  the 
fact  as  to  whether  or  not  the  trains  stopping  at  such  stations 
are  on  time,  and,  if  late,  how  much.  The  complaint  consists 
of  numerous  paragraphs.  A  demurrer  was  addressed  to  the 
complaint  for  want  of  facts,  and  sustained,  exceptions  reserved, 
and  this  appeal  prosecuted,  and  such  ruling  assigned  as  error. 
The  error  assigned  presents  the  question  as  to  the  validity  of 
the  statute  upon  which  such  action  is  based.  Section  1  of  the 
statute,  approved  March  9,  1889,  reads  as  follows :  "  That 
every  corporation,  company,  or  person  operating  a  railroad 
within  this  state  shall,  immediately  after  taking  effect  of  this 
act,  cause  to  be  placed  in  a  conspicuous  place  in  each  passen- 
ger depot  of  such  company,  located  at  any  station  in  this  state 
at  which  there  is  a  telegraph-office,  a  blackboard  at  least 
three  feet  long  and  two  feet  wide,  upon  which  such  company 
or  person  shall  cause  to  be  written,  at  least  twenty  minutes 
before  the  schedule-time  for  the  arrival  of  each  passenger 
train  stopping  upon  such  route  at  such  station,  the  fact 
whether  such  train  is  on  schedule-time  or  not,  and,  if  late, 
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how  much."  Section  2  provides  "  that  for  each  violation  of 
the  provision  of  this  act,  in  failing  to  report  or  in  making  a 
false  report,  such  corporation,  company,  or  person  so  neglect- 
ing or  refusing  to  comply  with  the  provisions  of  this  act  shall 
forfeit  and  pay  the  sum  of  twenty-five  dollars,  to  be  recovered 
in  a  civil  action  to  be  prosecuted  by  the  prosecuting-attorney 
of  the  county  in  which  the  neglect  or  refusal  occurs,  in  the 
name  of  the  state  of  Indiana,  one  half  of  which  shall  go  to 
said  prosecuting-attornev,  and  the  remainder  shall  be  paid 
over  to  the  county  in  which  such  proceedings  are  had,  and 
shall  be  part  of  the  common-school  fund." 

Numerous  objections  are  urged  to  the  validity  of  this  statute. 
Some  criticism  is  made  in  regard  to  the  wording  of  the  statute, 
in  that  it  is  indefinite  and  inoperative,  for  the  reason  that  it 
provides  that  a  "corporation,  company,  or  person  " 
coBitraetioM  operating  a  railroad  shall  place  in  the  passenger 
o«1^*«  o"f  ^^po*  of  such  "  company '  a  blackboard,  upon 
word.  which  such  "  company  or  person     shall  cause  ta 

be  written,  etc.  It  is  contended  that,  as  it  is  a. 
penal  statute,  it  must  receive  a  strict  construction,  and  that 
nothing  can  be  supplied,  as  intended  by  the  legislature,  to  de- 
termine its  meaning,  and  therefore  the  statute  does  not  applv 
to  corporations,  for  the  reason  that  the  word  "  corporation 
is  omitted ;  the  statute  providing  that  blackboards  shall  be 
placed  in  the  company's  office,  and  that  the  company  or  per- 
son shall  cause  to  be  written  upon  the  board,  etc. 

The  further  objection  is  made  that  the  statute  provides  that 
the  blackboards  shall  be  placed  in  each  passenger  depot  lo- 
cated at  any  station  at  which  there  is  a  telegraph- 
*'PMMBf{«r  office,  and  that  a  passenger  depot  is  commonly 
deM"— Term  understood  to  be  a  house  for  the  accommodation 
deflned.  of  passeugers,  while  a  station  is  a  place  such  as  a 

city,  town,  and  intermediate  way-stations  where 
trains  stop,  so  that  if  there  is  a  telegraph-office  in  the  city  or 
town  where  the  railroad  company  has  a  passenger  depot,  no 
difference  to  whom  the  telegraph-line  belongs  or  by  whom 
operated,  or  whether  it  has  any  connection  with  the  operation 
of  the  railroad  or  not,  yet  at  each  passenger  depot  within  such 
city  or  town  there  must  be  placed  a  blackboard,  upon  which 
shall  be  written  the  fact  whether  the  trains  are  on  time,  and, 
if  late,  how  much.  It  is  true  that  penal  statutes,  as  a  rule, 
are  to  receive  a  strict  construction,  but  this  rule  is  not  vio> 
lated  by  adopting  the  sense  of  the  words  which  best  harmon- 
ize with  the  object  and  intent  of  the  legislature,  and  the  whole 
context  of  the  statute  must  be  construed  together.  Courts  are 
to  take  a  common-sense  view  of  the  statute,  as  a  whole ;  and 
if  by  so  doing,  and  giving  to  the  words  used  a  reasonable  con* 
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struction,  the  object  oi  the  legislature  can  be  definitely  ascer^ 
tained  and  carried  out,  the  statute  must  be  upheld ;  if  not, 
it  must  fall.  Se.^  State  v.  Hirsch  (Ind.  Sup.),  24  N.  E.  Rep. 
1062.  The  draughtsman  was  careless  in  the  use  of  language 
in  constructing  this  statute.  It  might  have  been  framed  so  as 
to  have  avoided  the  criticism  urged,  but  we  think  the  intent 
and  object  of  the  legislature  is  clear  and  certain,  notwith- 
standing it  is  awkwardly  expressed.  It  is  manifest  and  cer- 
tain that  it  was  intended  to  require  all  persons,  whether  natu- 
ral or  artificial,  who  were  engaged  in  operating  a  railroad  in 
this  state,  to  put  up  in  a  conspicuous  place  at  each  passenger 
depot  provided  for  the  use  of  passengers  travelling  upon  such 
railroad,  in  connection  with  which  depot  there  was  a  telegraph- 
office,  a  blackboard,  and  to  enter  upon  such  blackboard,  at 
least  20  minutes  before  the  schedule-time  for  the  arrival  of 
each  train,  the  fact  whether  such  train  is  on  time  or  not,  and, 
if  late,  how  much.  By  **  passenger  depot "  was  not  meant 
merely  the  station-house  built  for  the  accommodation  of  pas- 
sengers, but  the  grounds  prepared  and  used  as  depot-grounds 
for  the  benefit  of  persons  travelling  upon  the  particular  rail- 
road, and  used  by  the  company  at  such  point  in  operating  it 
as  a  common  carrier  of  passengers.  It  is  evident  that  it  was 
intended  that  a  board  should  be  put  up  at  every  station  where 
the  train  was  stopped,  if  there  was  a  telegraph-office  at  such 
point,  at  which  office  was  received  information  as  to  the  time 
of  the  arrival  of  trains  at  such  stopping-place ;  and  it  is 
equally  certain  that  it  was  not  intended  to  require  such  notice 
written  if  there  was  not  a  telegraph-office  at  such  place  which 
received  information  as  to  the  time  of  the  arrival  of  trains. 
It  is  not  essential  that  such  telegraph-office  should  be  in  the 
house  built  for  passengers ;  but  if  there  is  an  office  at  such 
stopping-place,  operated  in  connection  with  the  railroad,  re- 
ceiving and  giving  information  as  to  the  time  of  arrival  and 
departure  of  trains  on  such  road,  there  would  be  a  liability 
for  failure  to  write  the  notice  required  by  the  statute.  The 
word  "  station,"  as  used  in  the  statute,  is  used  synonymously 
with  the  words  "  passenger  depot,"  meaning  the  place,  the 
grounds,  and  the  ouildings  prepared  for  and  used  by  the 
travelling  public  at  such  point  in  waiting  for,  taking,  and  leav- 
ing the  trains,  and  by  the  company  in  operating  the  road  at 
that  point  As  to  just  what  constitutes  a  passenger  depot  or 
a  station  at  a  particular  place  is  a  question  of  fact. 

It  is  next  contended  that  as  section  2  only  provides  a  pen- 
alty for  failing  to  report,  or  in  making  a  false  report  as  to 
whether  a  tram  is  on  time,  or,  if  late,  how  much,  no  penalty 
can  be  incurred  until  a  blackboard  is  put  up,  on  which  to  note 
the  fact  as  to  whether  the  trains  are  on  time  or  late,  and, 
66  A.  &  E.  R.  Cos.— 17 
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if  late,  how  much.  We  cannot  concur  in  this  interpretation 
GompMyniMit  ^^  ^^®  statute.  The  plain  and  evident  intention 
ftirvuii  mMBt  of  the  statute  is  that  the  object  sought  is  to  re- 
ofobterTtaff  quire  the  noting  of  the  fact  as  to  whether  trains 
■*•*"*••  are  on  time  or  not,  and,  if   late,  how  much ;  and 

the  putting  up  of  blackboards  is  a  mere  incident  Section 
2178,  Bey.  St.  1881,  provides  a  penalty  for  failing  to  sound 
the  engine-whistle  upon  approaching  a  road-crossing,  at  a  dis- 
tance of  not  more  than  100  nor  less  than  80  rods  from  such 
crossing ;  and  section  4020  makes  it  the  duty  of  railroad  com- 
panies.  to  have  attached  to  each  engine  a  whistle  and  bell. 
We  do  not  think  that  the  penalty  of  section  2178  could  be 
avoided  by  a  failure  to  comply  with  section  4020,  in  providing 
a  whistle  and  bell  for  each  engine ;  and  yet,  if  the  contention 
of  counsel  for  the  appellees  be  correct,  railroad  companies 
might,  with  impunity,  run  engines  without  any  whistle  or  bell 
attached,  and  the  persons  in  charge  of  the  engines  would  not 
be  liable  to  the  penalty  prescribed  for  failure  to  sound  them. 
Section  4020,  as  originally  passed  (Acts  1879,  p.  173),  made  it 
the  duty  of  railroad  companies  to  nave  attached  to  each  and 
every  locomotive  engine  a  whistle,  and  made  it  the  duty  of 
the  engineer  or  other  person  in  charge  of  the  engine,  on  ap- 
proaching a  road-crossing,  to  sound  the  whistle  at  a  distance 
of  not  more  than  100  rods  nor  less  than  80  rods,  and  to  con- 
tinue to  sound  it  until  the  engine  passed  the  crossing.  Section 
2  of  the  act  provided  a  penalty  of  not  less  than  $10  nor  more 
than  $50  for  a  violation  of  the  provisions  of  section  1.  And 
this  act  was  held  to  be  constitutional  in  the  case  of  Bailway 
Co.  V.  Brown,  67  Ind.  45.  Indeed,  to  hold  the  law  under  con- 
sideration void  on  the  grounds  contended  for  by  counsel 
would  be  to  hold  that  a  party  can  avoid  the  penalty  prescribed 
by  the  statute  by  a  failure  or  refusal  to  comply  with  a  duty 
imposed  upon  him  by  the  same  statute.  In  other  words,  the 
law  makes  it  the  duty  of  persons  operating  a  railroad  to  put 
up  blackboards  at  each  station  where  there  is  a  telegraph- 
office,  and  to  note  on  the  same  the  fact  as  to  whether  or  not 
each  train  is  on  time,  and,  if  late,  how  much,  and  prescribes 
a  penalty  for  failure  to  note  on  the  boards  the  fact  as  to 
whether  or  not  each  train  is  on  time,  etc. 

The  contention  is  that  the  penalty  can  be  avoided  by  a 
refusal  or  neglect  to  perform  the  duty  of  putting  up  the 
blackboard,  for  the  reason  that  this  duty  precedes  tne  enter- 
ing of  the  fact  as  to  the  time  of  the  trains.  We  do  not  think 
a  party  can  avoid  the  doing  of  an  act,  for  the  omission  of 
which  a  penalty  is  prescribed  by  statute,  by  a  failure  to  do 
what  is  necessary  to  be  done  in  performing  the  act.  If  the 
act  had  made  it  the  duty  of  all  persons  and  companies 
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operating  railroads  within  this  state  to  enter  apon  a  black- 
l>oard,  in  a  conspicuous  place,  at  each  station  where  there 
was  a  telegra'^h-ofSce,  20  minutes  before  the  schedule-time  of 
each  train,  the  fact  as  to  whether  or  not  such  train  was  on 
time,  and,  if  late,  how  much,  and  prescribed  a  penalty  for 
omitting  to  make  such  entry,  the  operators  of  railroads 
would  have  been  compelled  to  have  provided  the  means  of 
•carrying  out  the  law  and  complying  with  its  provisions.  The 
imposing  of  the  duty  to  do  a  certain  thing  carries  with  it  the 
doing  of  such  things  as  are  necessary  to  perform  the  duty 
commenced.  The  statute,  by  making  it  the  duty  of  persons 
or  companies  operating  railroads  to  enter  the  fact  as  to  the 
time  of  the  arrival  of  trains  upon  a  blackboard,  in  a  con- 
spicuous place,  at  the  station,  imposed  upon  such  persons 
the  necessity  and  burden  of  placing  blackboards  m  con- 
spicuous places ;  for  they  could  not  make  such  entries  with- 
out doing  so,  unless  they  were  already  provided. 

The  duty  of  putting  up  blackboards  would  be  imposed,  if 
it  were  not  specifically  stated  in  the  act.  It  is  suggested  that 
railroad  companies  might  be  compelled  by  mandate  to  put 
up  the  boards,  and,  when  compelled  to  put  them  up,  then 
they  would  be  liable  for  the  penalty  for  a  failure  to  enter  the 
fact  req^uired  on  the  boards.  If  the  theory  of  counsel  is  cor- 
rect, this  would  not  avoid  the  objection  urged  to  the  law  ;  for 
if  the  argument  be  carried  to  its  legitimate  length,  and  the 
technical  and  strict  construction  contended  for  placed  upon 
the  statute,  it  requires  that  such  company  or  person  shall 
cause  to  be  written,  at  least  20  minutes  before  tne  schedule- 
time  for  the  arrival,  etc.,  the  fact  whether  such  train  is  on 
schedule-time,  etc.;  and  if  there  were  blackboards  up,  it 
might  then  be  said  that  it  requires  chalk  or  some  other  like 
substance  to  write  upon  the  board,  and  there  is  no  provision 
for  compelling  the  company  to  provide  chalk,  and  no  penalty 
for  failure  to  provide  it,  and,  as  it  is  necessary  to  have  some- 
thing to  write  with  before  you  can  write,  a  penalty  could  not 
arise  for  failure  to  write  unless  you  had  something  to  write 
with.  We  do  not  think  statutes  should  be  construed  by  such 
a  technical  rule.  The  object  of  the  statute  is  to  give  notice  to 
the  travelling  public  as  to  whether  or  not  the  trains  are  on 
schedule-time,  and,  if  late,  how  much,  and  for  this  purpose  it 
makes  it  the  duty  of  the  company  to  enter  the  fact  upon  a 
blackboard  at  all  important  stations,  and  provides  a  penalty 
for  failure  to  do  so  ;  and  it  is  the  duty  oi  railroad  corpora- 
tions, companies,  and  persons  operating  railroads  to  provide 
the  necessary  means  to  comply  with  the  law,  and  to  comply 
with  it,  to  avoid  the  penalty  prescribed. 

It  is  suggested  that  the  statute  is  repugnant  to  the  consti- 
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tution,  on  the  grounds  that  it  is  class  legislation,  and  only 
applies  to  stations  where  there  is  a  telegraph- 
ciAMiegitU-  office.  The  law  applies  alike  to  all  persons 
eoMtttiitioMi.  operating  railroads,  and  to  the  same  class  of  star- 
tions,  and  is  nniform  in  its  application.  It  does 
not  designate  at  what  stations  the  company  shall  maintain  a 
telegraph-office.  That  is  left  to  the  discretion  of  the  com- 
panies, to  determine  at  what  points  along  the  line  of  the  road 
it  is  necessary  to  maintain-telegraph  offices  to  properly  oper- 
ate  the  road  and  transact  the  business  of  the  company.  And 
the  statute  does  not  impose  on  the  companies  the  burden  of 
maintaining  an  office  at  points  not  necessary  for  the  purpose 
of  properly  operating  the  road,  but  does  impose  the  duty  on 
the  companies  of  designating  the  fact  as  to  the  arrival  of 
trains  at  all  points  where  it  is  necessary,  and  where  they  do 
maintain  a  telegraph-office  in  connection  with  the  road,  and 
this  duty  is  imposed  alike  on  all  companies  operating  rail- 
roads. The  court  judicially  knows  that  telegraph-lines  are 
maintained,  operated,  and  used  in  connection  with  railroads, 
and  that  it  is  necessary  to  do  so,  to  properly  operate  a  rail- 
road and  give  advice  as  to  the  time  of  running  of  trains,  and 
the  arrival  of  them  at  certain  points  along  the  line,  and  in 
directing  the  running  of  trains  and  transacting  the  business 
of  the  road ;  that  the  use  of  the  telegraph  is  general,  and  is 
necessary,  in  connection  with  a  proper  system,  in  operating  a 
railroad.  The  fact  that  some  company  may  operate  a  line  of 
road  by  telephone  or  some  other  means  of  communication 
does  not  invalidate  the  law  on  account  of  class  legislation ; 
for  the  legislature  has  not  seen  fit  or  deemed  it  necessary  to 
require  this  duty  of  any  other  roads  except  those  operated 
by  means  of  the  telegraph,  and  to  require  the  information 
noted  when  there  is  a  telegraph-office  at  their  stations.  All 
roads  may  come  within  this  rule,  and  all  companies  or  per- 
sons that  do  operate  a  railroad  by  telegraphic  information, 
and  have  stations  at  which  there  is  a  telegraph-office  main- 
tained, come  within  its  provisions.  We  do  not  think  the  stat- 
ute subject  to  the  objection  urged — that  it  is  class  legisla- 
tion.    Hancock  v.  Yaclen,  121  Ind.  366-374. 

It  is  further  contended  that  the  statute  is  in  conflict  with 
section  2.  art.  8,  of  the  constitution,  providing  that  the  com- 
mon-school fund  of  the  state  shall  consist  of,  and 
Appiieation  of  }yQ  derived  from,  among  other  things,  "  the  fines 
f\»d-^tot«to  assessed  for  breaches  of  the  penal  law  of  the  state^ 
not  prohibited,  and  from  all  forfeitures  which  may  accrue."  In 
the  case  of  Burgh  v.  State,  108  Ind.  132,  a  ques- 
tion very  similar  to  this  was  passed  upon,  and  decided  ad- 
versely to  the  contention  of  counsel  for  appellee.    The  statute 
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(section  6339,  Rer.  St.  1881)  provided  that:  "If  any  person 
shall  give  a  false  or  fraudulent  list,  schedule,  or  statement 
required  by  this  act,  he  shall  be  liable  to  a  penalty  of  not 
less  than  fifty  dollars,  nor  more  than  five  thousand  dollars, 
to  be  recovered  in  any  proper  form  of  action,  in  the  name  of 
the  state  of  Indiana,  on  the  relation  of  the  prosecuting-attor- 
ney.  The  assessor  shall  forthwith  notify  the  prosecuting- 
attomey  of  such  delinquency  or  offence,  and  he  shall  prose- 
cute such  offence  to  final  judgment  and  execution  ;  and  such 
fine,  when  collected,  shall  be  paid  into  the  county  treasury 
for  the  use  of  the  county,  and  the  prosecuting-attorney  shall 
receive  ten  per  centum  commission  on  all  moneys  so  collected 
and  paid  in,  and  a  docket-fee  of  ten  dollars,  to  be  taxed  and 
collected  with  costs  in  such  action,*'  etc., — and  it  was  con- 
tended that  this  section  was  in  violation  of  said  section  2, 
art.  8,  supra.  The  court  in  that  case  says :  "  Section  2  of 
article  8  of  the  constitution  provides  that  fines  assessed  for 
breaches  of  the  penal  laws  of  the  state  shall  go  into,  and  be  a 
part  of,  the  common-school  fund.  It  is  contended  that,  as 
the  above  section  [6339]  requires  the  penalty  therein  pro- 
vided to  be  paid  into  the  county  treasury  for  the  use  of  the 
county,  it  is  in  contravention  of  the   above  constitutional 

Provision.  The  answer  is  that  the  constitutional  provision 
as  reference  to  fines  assessed  in  criminal  prosecutions, 
and  the  penalty  provided  in  section  6339,  aupra^  is  not  a 
fine  in  that  sense.  It  is  not  to  be  recovered  by  a  criminal 
presecution,  but  by  a  civil  action.  At  one  place  in  the  sec- 
tion the  penalty  is  spoken  of  as  a  '  fine,'  but  the  whole  section 
shows  that  it  is  not  a  fine  in  the  sense  in  which  the  word  is 
used  in  the  above  section  of  the  constitution."  There  is  no 
difference  in  these  two  statutes,  in  so  far  as  the  penalty  is 
concerned,  for  the  violation  of  the  act.  Each  provides  a 
penalty  collectible  in  the  same  manner ;  and,  if  the  legisla- 
ture may  provide  that  it  shall  go  into  the  county  treasury  for 
tne  use  oi  the  county,,  it  may  provide  that  it  may  go  in  any 
other  direction,  in  so  far  as  this  provision  of  the  constitution 
is  concerned.     If  the  constitution  does  not  require  that  such 

}>enalty  shall  go  into  the  school  fund,  then  it  may  be  made  a 
und  for  the  payment  for  services  of  public  officers. 

It  is  urged  that  such  provision  prevents  a  due  process  of 
law,  in  that  it  gives  to  the  prosecuting-attorney,  the  officer  of 
the  state  charged  with  the  prosecution  of  the  ac- 
tion, an  interest  in  the  amount  recovered.      "We  Attorney  in- 
do  not  think  this  objection  tenable.     It  has  been  tereated— Fees 
the   long-established   system  in  this  state  for  the 
prosecuting-attorneys  to  secure  a  fee  taxed  against  and  re- 
covered from   the   defendant  in  criminal    prosecutions,  and 
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his  fee  depends  upon  the  success  of  the  prosecution.  He 
is  likewise  allowed  a  commission  for  the  collection  of  for- 
feited cognizance.  There  can  be  no  difference,  as  regards  the 
effect  upon  the  officer,  whether  he  receiyes  a  fee  to  be  taxed 
against  and  recovered  from  the  defendant,  which  depends 
upon  the  successful  prosecution  of  the  action,  and  allowing 
him  a  certain  10  per  cent,  or  a  certain  portion  of  the  amount 
recovered,  as  a  compensation  for  his  services.  As  to  whether 
it  is  good  policy  to  do  either  or  not  is  a  matter  with  the 
le^slature.     They  have  the  right,  as  we  think,  to  do  either. 

It  is  further  contended  that  but  one  penalty  can  be  re- 
covered for  the  violation  of  the  act.     It  seems  to  us  that  the 
statute   is   clear   upon   the   subject.     It  provides 
iivBib«ror        c(  ^jj^^  f^p  ^j^^jj  violation  of  the  act,  in  failing  to  re- 

eoTeraWe.'*'  P^^*  ^^  ^  making  a  false  report,  such  corporation, 
company,  or  person  so  neglecting  or  refusing  to 
comply  with  the  provisions  of  this  act  shall  forfeit  and  pay 
the  sum  of  twenty-five  dollars,  etc.  The  first  section  makes 
it  the  duty  of  persons  operating  a  railroad,  20  minutes  before 
the  schedule-time  for  each  passenger  train  stopping  at  a  sta- 
tion where  there  is  a  telegraph-office,  to  note  tne  fact  as  to 
whether  such  train  is  on  time  or  not,  and,  if  late,  how  much. 
This  creates  a  duty  to  note  the  fact  in  regard  to  each  train 
stopping  at  such  station ;  and  the  second  section  creates  a 
forfeiture  for  failing  to  ent^r  the  fact  as  to  any  pas&enger 
train  stopping  at  such  station ;  also  creates  a  forteiture  for 
making  a  false  report  as  to  how  much  the  train  is  late.  Of 
course,  if  there  is  a  failure  to  make  any  entry,  there  would 
be  but  one  forfeiture  as  to  such  train  ;  or,  if  there  is  a  false 
entry,  there  would  be  but  one  forfeiture  as  to  such  train. 
There  can  only  be  one  forfeiture  as  to  one  train  at  a  particu- 
lar station,  during  one  trip,  and  that  may  be  either  for  a  fail- 
ure to  make  the  entry  or  for  making  a  false  entry,  whichever 
may  be  the  fact. 

There  is  a  further  objection  urged  to  -the  law,  which  is  that 
the  statute  is  void  because  it  assumes  to  regulate  interstate 
commerce.  This  objection  is  stated  by  one  of  the 
eonmeree^-  learned  couusel  for  the  appellee  as  follows:  "It 
Scope  of  ten  applies,  in  express  terms,  to  every  corporation, 
-Validity  of  company,  or  person  operating  a  railroad  in  this 
•**^"'*'  state.     It  imposes  penalties  for  the  failure  to  give 

information  when  the  same  can  only  be  obtained  by  the  ac- 
tion of  telegraph  companies  over  whom  such  corporations  en- 
gaged in  interstate  commerce  have  no  control."  The  con- 
struction we  have  heretofore,  in  this  opinion,  given  the 
statute,  in  so  far  as  it  refers  to  receiving  information  from  a 
telegraph  company  over  whom  the  company  has  no  control^ 
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avoids  the  objection  urged.  The  statute  was  not  intended  to 
require  the  entry  upon  a  blackboard  where  there  was  no 
telegraph  operated  in  connection  with  the  railroad,  but  at 
stations  where  there  was  a  telegraph-office,  in  connection 
with  the  railroad,  furnishing  such  information  as  the  railroad 
company  might  desire  in  connection  with  the  operation  of  the 
road.  While  the  statute  deals  with  persons  and  corporations 
engaged  in  interstate  commerce,  yet  we  think  that  the  statute 
is  a  proper  police  regulation,  which  in  no  way  interferes  with 
interstate  commerce,  and  is  a  regulation  which  is  in  no  way 
sought  to  be  exercised  by  the  United  States,  and  hence  is 
within  the  power  of  the  legislature  of  the  state  to  enact.  It 
simply  imposes  on  the  company  or  person  operating  a  rail- 
road the  burden  of  ascertaining,  in  advance  of  the  arrival  of 
a  train  at  a  particular  station,  the  time  when  it  will  arrive, 
and  noting  it  upon  a  blackboard,  for  the  benefit  of  the  public. 
This  is  required  to  be  done  when  the  company  or  person 
possesses  the  information,  and  has  the  means  within  its 
power  to  convey  such  information  to  the  point  where  it  is  to 
be  noted.  It  is  information  possessed  by  the  company  itself, 
and  requires  only  the  command  of  the  master  to  note  it.  The 
company  or  person  operates  the  whole  line  of  road.  It  is 
present  at  every  point  along  the  line,  by  its  officers  and  ser- 
vante.  It  knows  at  all  times  where  its  trains  are,  and  what 
time  they  are  scheduled  to  make,  and  this  statute  calls  upon 
it  to  note  the  facts  designated  upon  blackboards  at  certain 
stations  in  advance  of  their  arrival.  The  statute  simply  com- 
mands the  company  to  enter  at  stations  in  this  state  the  in- 
formation which  it  has  the  power  of  communicating  at  that 
particular  point  or  station. 

Counsel  cite  in  support  of  their  position  the  case  of  State 
V.  Woodruff,  etc.,  Co.,  114  Ind.  155,  33  Am.  &  Eng.  B.  Cas. 
476,  and  quote  from  the  opinion  language  holding  that  in 
matters  of  commerce  between  the  states  the  power  of  the 
federal  government  is  exclusive  and  supreme.  Counsel  thus 
state  the  proposition:  Thart  ''this  act  imposes  penalties  on 
corporations  engaged  in  interstate  commerce  for  failure  of 
telegraph  companies  te  send  telegrams  from  other  states," — 
and  counsel,  in  support  of  their  position,  quote  from  the  de- 
cisions of  the  United  States  Supreme  Court  in  the  case  of 
Telegraph  Co.  v.  Pendleton,  7  Sup.  St.  Bep.  1128,  involving 
the  validity  of  a  statute  of  this  state  making  telegraph  com- 
panies liable  for  failure  to  deliver  messages,  in  which  opinion 
the  court  says:  "In  these  cases  the  supreme  authority  of 
Congress  over  the  subject  of  commerce  by  the  telegraph  with 
foreign  countries  or  among  the  states  is  affirmed  whenever 
that  body  chooses  to  exert  its  power,  and  it  is  also  held  that 
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the  states  can  impose  no  impediments  to  the  freedom  of  that 
commerce."  And  in  that  case  the  court  further  holds  that, 
*'  whatever  authority  the  states  may  possess  over  the  trans- 
mission and  delivery  of  messages  by  telegraph  companies 
within  her  limits,  it  does  not  extend  to  the  delivery  ot  mes- 
sages in  other  states."  To  the  doctrine  enunciated  in  these 
decisions,  while  we  think  it  must  be  conceded  some  of  the 
language  used  carries  it  to  the  border  line,  yet  we  readily 
yield  our  assent.  But  the  cases  referred  to  enunciated  and  ap- 
plied the  principles  laid  down  in  cases,  where  it  involved  the 
rights  of  tne  companies  as  exercised  in  the  discharge  of  their 
duties  while  engaged  in  interstate  commerce,  or  where  the 
state  sought  to  impose  a  penalty  or  tax  operating  as  an  im- 
pediment to  the  freedom  of  commerce,  while  in  this  case  no 
such  thing  is  sought  to  be  done ;  this  statute  is  but  a  police 
regulation  within  this  state.  The  fact  that  the  companies  or 
persons  required  to  carry  out  and  comply  with  the  statute  are 
required  to  bring  into  use  knowledge  which  they  possess,  or 
is  possessed  by  other  servants  situate  in  another  state,  does 
not,  as  we  think,  impose  any  restrictions  to  the  freedom  of 
commerce.    Indeed,  the  communication  of  the  information 

I)ossessed  by  the  servants  of  the  company  at  one  point  on  the 
ine  of  the  road  to  those  at  another  point  on  the  line  cannot, 
in  itself,  be  termed  ''  commerce,"  in  the  strict  sense  of  the  word. 
"  Commerce,"  says  Webster,  "  is  the  exchange  or  buying  and 
selling  of  commodities,  especially  the  exchange  of  merchandise 
on  a  large  scale  between  aiffereut  places  or  communities ;  ex- 
tended trade  or  traffic ; "  and  it  is  defined  in  the  Century  Dic- 
tionary as  :  *'  Interchange  of  goods,  merchandise,  or  property 
of  any  kind  ;  trade  ;  trafac ;  used  more  especially  of  trade  on  a 
large  scale,  carried  on  by  transportation  of  merchandise  be- 
tween diflferent  countries  or  between  different  parts  of  the 
same  country ;  distinguished  as  foreign  commerce  and  inter- 
nal commerce,  as  the  commerce  between  Great  Britain  and 
the  United  States,  or  between  New  York  and  Boston ;  to  be 
engaged  iu  commerce ;"  and  when  existing  or  taking  place 
between  different  states,  or  persons  in  different  states,  it  is 
termed  "  interstate  commerce." 

One  cannot  trade  or  traffic  or  buy  and  sell  with  himself, 
though  he  act  by  or  through  his  agent  or  servant ;  for  their 
acts  are  all  his  acts,  and  all  result  to  his  benefit  One  is  not 
engaged  in  commerce  by  passing  an  article  of  merchandise 
from  one  of  his  hands  to  the  other,  or  by  having  one  of  his 
servants  pass  it  to  another,  although  it  cross  the  line  between 
two  states  in  the  transit,  though  he  may  use  the  same  hands 
and  the  same  servants  in  the  business  of  interstate  commerce, 
Bailroad  companies  are  engaged  in  interstate  commerce,  be- 
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•cause  their  railroads  are  used  for  the  transportiation  and  con- 
ducting of  interstate  commerce.  Telegraph  companies  are 
held  to  be  engaged  in  interstate  commerce,  as  thej  convey 
information  from  citizens  of  one  state  to  those  of  another. 
The  railroad  company  and  the  telegraph  company  each  occupy 
<^ontractual  relations  with  other  parties  in  the  transportation 
of  articles  of  merchandise  and  information  or  news.  One 
may  possess  a  letter  or  other  writing,  deposited  with  his 
agent  in  another  state,  which  may  contain  information  which 
it  is  important  for  him  to  know  in  order  to  intelligently  do  an 
act  or  perform  a  public  duty  in  this  sfcate.  In  such  case,  we 
think  it  cannot  be  said  that  he  is  engaged  in  commerce  or 
interstate  commerce  if  he  go  and  get  the  letter,  and  bring  it 
to  this  state,  and  avail  himself  of  the  information ;  and  how 
can  it  be  different  in  this  respect,  if  he  direct  his  agent  to 
bring  the  writing  to  him  ?  Nor  is  it  interstate  commerce,  in 
the  discharge  of  the  duties  of  the  master,  where  one  servant 
conveys  the  information  he  possessed,  which  belongs  to  the 
master,  to  the  other  servant,  even  though  it  be  conveyed 
through  a  third  servant,  whether  it  be  a  person  or  a  telegraph 
company  who  acts  as  the  servant  of  the  master  in  conveying 
the  information.  As  we  have  said,  the  statute  is  but  a  regula- 
tion for  the  benefit  of  the  public. 

It  is  held  that  parties,  in  crossing  the  track  of  a  railroad 
company,  mu3t  avail  themselves  of  such  knowledge  as  they 
possess  in  regard  to  the  time  of  the  running  of  trains  upon 
the  road.  A  party  knowing  a  train  is  due  at  a  time  he  is 
about  crossing  a  track  should  use  care  to  avoid  injury.  So 
this  information  to  be  noted  on  blackboards  is  as  well  for  the 
persons  having  business  across  or  about  the  railroad  as  for 
those  who  are  travelling  upon  its  trains.  If  it  can  be  said 
that  this  legislation  is  repugnant  to  the  constitution  by  reason 
of  the  fact  that  the  information  to  be  noted  must  be  received 
from  an  agent  in  another  state,  through  the  agency  of  a  tele- 
graph company  engaged  in  interstate  commerce,  so  would 
legislation  requiring  signals  to  be  given  or  watchmen  to  be 
kept  at  certain  points  upon  the  railroad,  in  case  the  superin- 
tendent who  gave  instructions  as  to  the  running  of  trains,  and 
the  manner  in  which  they  were  to  be  run,  resided  in  another 
state,  and  the  direction  to  the  agents  or  servants  operating 
the  road  in  this  state  must  be  communicated  to  them  by 
means  of  the  telegraph.  In  Smith  v,  Alabama,  124  TJ.  S.  465, 
in  speaking  of  the  validity  of  state  legislation  relation  to  rail- 
roads, it  is  said  :  "  The  width  of  the  gauge,  the  character  of 
the  grades,  the  mode  of  crossing  streams  by  culverts  and 
bridges,  the  kind  of  cuts  and  tunnels,  the  mode  of  crossing 
other  highways,  the  placing  of  watchmen  and  signals  at  points 
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of  special  danger,  the  rate  of  speed  at  stations  and  through 
villages,  towns,  and  cities,  are  all  matters  naturally  and  pecul- 
iarly within  the  provision  of  that  law,  from  the  authority  of 
which  these  modern  highways  of  commerce  derive  their  exist- 
ence. The  rules  prescribed  for  their  construction  and  for 
their  management  and  operation,  designed  to  protect  persons 
and  property  otherwise  endangered  by  their  use,  are  strictly 
within  the  limits  of  the  local  law.  They  are  not  per  se  regula- 
tions of  commerce.  It  is  only  when  they  operate  as  such  in 
the  circumstances  of  their  application,  and  conflict  with  the 
expressed  or  presumed  will  of  Congress  exerted  on  the  same 
subject,  that  they  can  be  required  to  give  way  to  the  supreme 
authority  of  the  constitution."  While  this  statute  may  be  on 
the  border  of  legislative  authority,  yet  we  do  not  think  it  at- 
tempts to  regulate  interstate  commerce,  or  to  interfere  with  it, 
or  that  it  places  any  impediments  to  the  freedom  of  commerce, 
so  as  to  render  it  invalid. 

We  have  considered  and  passed  upon  all  the  material  ques> 
tions  discussed  in  the  case.  While  the  statute  is  clumsily 
worded,  yet  we  think  its  meaning  and  object  are  clearly  appar- 
ent, and  not  subject  to  the  objections  urged  against  it  It  is 
suggested  that  the  blackboards  should  be  put  up  immediately 
after  the  taking  effect  of  the  act,  and  that  some  of  the  viola- 
tions are  alleged  to  have  occurred  upon  the  day  the  act  took 
effect,  and  there  was  no  opportunity  given  to  comply  with  the 
law.  This  is  not  an  objection  to  the  law.  Possioly  persons 
would  have  a  reasonable  time  to  comply  with  the  act,  in  this- 
respect,  by  putting  up  boards  after  it  went  into  effect ;  but  we 
do  not  intimate  an  opinion  upon  this  question,  as  it  is  not  be- 
fore us.  No  objection  is  urged  to  the  averments  of  the  com- 
plaint. 

The  conclusion  we  have  reached  being  adverse  to  the  rul- 
ings of  the  circuit  court,  the  judgment  must  be  reversed. 
Judgment  reversed,  with  costs,  with  instructions  to  overrule 
the  demurrer  to  the  complaint. 

Time  of 'Arrival  of  Trains— Notice  on  Blackboardt— In  State  v.  Kentucky 
&  I.  B.  R.  Co.  (Ind.,  Jan.  5,  1894.),  35  N.  E.  Rep.  991,  it  was  held  under 
the  statute  requiring  railroad  companies  to  have  written  on  a  blackboard, 
20  minutes  before  the  schedule- time  for  the  arrival  of  a  train  at  a  depot,  a 
statement  whether  the  train  is  on  time  or  not,  and,  ^*if  late,  how  much," 
that  if  any  such  train  covers  its  entire  route  in  less  time  than  20  minutes, 
the  practical  operation  of  the  statute  cannot  be  applied  to  such  train,  or 
the  company  operating  it ;  and  that,  if  there  are  companies  to  which  it 
cannot  apply,  it  will  be  implied  that  the  legislature  did  not  intend  to  in- 
clude such  companies. 
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V, 

Elliott. 

{United  BtaJte$  Supreme  Court,  May  1,  1898.) 

Explosion  of  Defective  Engine — Personal  Injuries—IVIeasure  of  Damages* 
Future  ExpectatlonSa — In  an  action  against  a  railroad  company  by  the 
employ^  of  another  company  which  used  the  defendant's  yards,  for  personal 
injuries  caused  by  an  explosion  of  the  boiler  of  an  engine  belonging  to  the 
defendant  company,  it  was  reversible  error  to  allow  the  plaintiff  to  testify 
as  to  his  prospects  of  advancement  in  the  employment  of  the  railroad  com- 
pany, where  there  was  no  recognized  rule  of  promotion  among  the  em- 
ployes of  the  said  company,  but  his  increase  of  wages  after  a  certain  length 
of  time  was  a  pure  matter  of  speculation. 

Same — Duty  of  Company  to  Test  Engine. — Where  the  testimony  showed 
that  the  engine  was  properly  and  carefully  handled,  and  that  the  explosion 
of  the  boiler  occurred  by  reason  of  a  defect  which  could  not,  with  the 
exercise  of  reasonable  care,  have  been  discovered  by  the  company,  and  that 
the  company  took  all  reasonable  care  to  discover  defects  by  applying  the  tests 
usually  applied  to  discover  the  capacity  of  boilers,  it  could  not  be  held 
guilty  of  negligence  in  causing  injury  to  the  plaintiff,  a  stranger  to  the 
company,  because  of  the  explosion  resulting  from  a  latent  defect. 

In  error  to  the  U.  S.  Circuit  Court  for  the  northern  district 
of  Georgia. 

On  February  8,  1887,  defendant  in  error  commenced  this 
action  in  the  Superior  Court  of  Fulton  county,  Qa.,  to  recover 
damages  for  personal  injuries.  The  case  was  removed  to  the 
Circuit  Court  of  the  United  States  for  the  northern  district  of' 
Georgia,  in  which  court  a  trial  was  had  on  the  2d  of  November,. 
1888,  and  a  verdict  returned  in  favor  of  the  plaintiff  for 
$10,000.  Judgment  having  been  entered  thereon,  defendant- 
sued  out  a  wnt  of  error  from  this  court. 

The  facts  were  these  :  The  plaintiff  was  an  employ^  of  the 
Central  Bailroad  &  Banking  Company,  which  company  had, 
under  an  arrangement  with  tne  deiendant,  the  right  to  use  its 
yard  in  Atlanta,  Ga.,  for  switching  purposes,  and  in  the  mak- 
ing up  of  trains.  He  was  one  of  the  crew  of  a  switch-engine 
belonging  to  the  Central  Company,  and  on  the  night  of  No- 
vember 25, 1886,  while  in  the  discharge  of  his  duties  in  the 
yard,  engine  No.  515,  belonging  to  the  defendant,  exploded  its 
boiler,  and  a  piece  of  the  dome  struck  him  on  the  leg,  and 
injured  him  so  that  amputation  became  necessary.  The  ex- 
plosion of  the  boiler  was  charged  to  be  owing  to  negligence 
on  the  part  of  the  defendant  in  this  respect :  *'  That  more 
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steam  was  allowed  to  generate  than  the  engine  had  capacity 
to  contain ; "  that  the  boiler  was  defective,  and  that  the  de- 
fendant had  notice  of  the  defect. 

Henry  Jackson,  for  plaintiff  in  error. 

(7.  T.  Ladson,  for  defendant  in  error. 

Brewer,  J. — The  first  question  to  which  our  attention  is 
directed  arises  on  the  admission  of  testimony  in  respect  to  the 
probability  of  plaintiff's  promotion  in  the  service  of  his  em- 
ployer, and  a  consequent  increase  of  wages.  It  appears  that 
ne  was  working  in  tne  capacity  of  coupler  and  switchman  for 
the  Central  Company,  and  had  been  so  working  for  between 
4  and  5  years ;  that  he  was  27  years  of  age,  in 
iBjmry  bj  good  health,  and  receiving  $1.50  per  day.  He  was 
^■-MMsnre  *sked  this  question  :  "  What  were  your  prospects 
of  damagM.  of  advancement,  if  any,  in  your  employment  on  the 
railroad,  and  of  obtaining  higher  wages  ?  "  In  re- 
sponse to  that  and  subsequent  questions  he  stated  that  he 
thought  that  by  staying  with  the  company  he  would  be  pro- 
moted ;  that,  in  the  absence  of  the  yard-master,  he  had  some- 
times discharged  his  duties,  and  also  in  like  manner  tempore^ 
rily  filled  the  place  of  other  employes  of  the  company  of  a 
higher  grade  of  service  than  his  own;  that  there  was  a 
"  system  by  which  you  go  in  there  as  coupler  or  train-hand, 
or  in  the  yard,  and,  if  a  man  falls  out,  you  stand  a  chance  of 
taking  his  place ; "  and  that  the  average  yard-conductor  ob- 
tained a  salary  of  from  sixty  to  seventy -five  dollars  a  month. 

We  think  there  was  error  in  the  admission  of  this  testimony. 
It  did  not  appear  that  there  was  any  rule  on  the  part  of  the 
Central  Company  for  an  increase  of  salary  after  a  certain 
length  of  time,  or  that  promotion  should  follow  whenever  a 
vacancy  occurred  in  a  higher  grade  of  service.  The  most 
that  was  claimed  was  that,  when  a  vacancy  took  place,  a 
subordinate  who  had  been  faithful  in  his  employment,  and 
had  served  a  long  while,  had  a  chance  of  receiving  preferment ; 
but  that  is  altogether  too  problematical  and  uncertain  to  be  pre- 
sented to  a  jury  in  connection  with  proof  of  the  wages  paid  to 
those  in  such  superior  emplojrment.  Promotion  was  purely  a 
matter  of  speculation,  depending  not  simply  upon  the  occur- 
rence of  a  vacancy,  but  upon  the  judgment,  or  even  whim,  of 
those  in  control.  Of  course,  there  are  possibilities  and  prob- 
abilities before  every  person,  particularly  a  young  man  ;  and 
a  jury,  in  estimating  the  damages  sustained,  will  doubtless 
always  give  weight  to  those  general  probabilities,  as  well  as 
to  those  springing  from  any  peculiar  capacities  or  faculties. 
But  that  is  a  different  matter  from  proving  to  the  jury  the 
wages  which  some  superior  officer  receives,  and  then  exagger- 
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ating  in  the  minds  of  the  jury  the  amount  of  damage  which 
has  been  sustained,  by  evidence  tending  to  show  that  there  is 
a  chance  of  plaintiff  being  promoted  at  some  time  to  such 
higher  office.  It  is  enough  to  prove  what  the  plaintiff  has 
been  in  fact  deprived  of ;  to  show  his  physical  health  and 
strength  before  the  injury,  his  condition  since,  the  business 
he  was  doing  (Wade  v.  Leroy,  20  How.  34 ;  Nebraska  City  v, 
Campbell,  2  Black,  590 ;  Eailroad  Co.  v.  Putnam,  118  U.  8. 
545,  554,  27  Am.  &  Eng.  B.  Cas.  291),  the  wages  he  was  re- 
ceiving, and  perhaps  the  increase  whi^h  he  would  receive  by 
any  fixed  rule  of  promotion.  Beyond  that  it  is  not  right  to 
go,  and  introduce  testimony  which  simply  opens  the  door  to 
a  speculation  of  possibilities. 

rtoT  was  the  error  in  the  admission  of  this  testimony  cured 
bj  the  instructions.  On  the  contrary,  they  seem  to  empha- 
size that  this  chance  of  promotion  was  a  matter  to  be  consid- 
ered. This  is  what  the  court  said :  ''  I  permitted  some  evi- 
dence to  be  introduced  on  the  subject  of  the  line  of  promotion 
in  the  business  in  which  he  was  engaged.  The  plaintiff  says, 
and  the  jury  could  consider  the  fact,  that  he  had  a  probabil- 
ity of  promotion  in  the  line  of  services  in  which  he  was  en- 
gaged ;  that  the  salary  of  the  next  grade  of  services  in  which 
he  was  engaged  ii^  from  sixty  to  seventy-five  dollars  per 
month.  The  jury  can  consider  that  in  finding  what  his  finan- 
cial or  pecuniary  loss  is.  I  have  permitted  the  evidence  to 
go  to  the  jury,  and  I  will  state  to  you  that  the  jury  ought  not 
to  be  governed  by  a  mere  conjecture  or  possibility  in  a  mat- 
ter of  that  sort.  It  ought  to  be  shown  to  the  reasonable 
satisfaction  of  the  jury  that  the  man,  after  a  while,  would 
earn  more  money  than  he  was  then  earning.  It  ought  to  be 
shown  to  ^our  reasonable  satisfaction.  It  is  a  matter  for  you 
to  determine.  The  evidence  has  gone  to  yo.u,  and  if  you  be- 
lieve— if  it  has  been  shown  to  your  reasonable  satisfaction — 
that  this  man  would  earn  more  money  at  some  future  period, 
you  would  be  authorized  to  consider  that  fact."  Obviously, 
this  directs  their  attention  to  this  matter,  and  invites  them  to 
consider  it  in  determining  the  damages  which  the  plaintiff  has 
sustained.  WhUe  it  does  say  that  the  jury  should  not  be 
governed  by  any  mere  conjecture  or  possibility,  yet  it  speaks 
of  the  matter  as  though  there  was  placed  before  them  a  prob- 
ability of  promotion  which  they  ought  to  consider.  That 
probability  was  only  such  as  was  disclosed  by  the  testimony 
we  have  referred  to.  Such  an  uncertainty  cannot  be  made 
the  basis  of  a  legal  claim  for  damages.  The  Code  of  Georgia 
of  1882  (in  section  3072)  declares :  **  If  the  damages  are  only 
the  imaginary  or  possible  result  of  the  tortious  act,  or  other 
and  contingent  circumstances  preponderate  largely  in  causing 
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the  injurious  effect,  such  damages  are  too  remote  to  be  the 
basis  of  recovery  against  the  wrongdoer."  Such  declaration 
is  only  an  affirmation  of  the  general  law  in  respect  thereto. 

A  case  very  much  in  point  was  before  the  Supreme  Court  of 
Georgia.  Bailroad  Co.  v.  Allison,  86  Ga.  145,  48  Am.  &  Eng. 
B.  Cas.  101.  In  that  case  the  plaintiff  (the  action  being  one 
for  personal  injuries)  was  a  postal  clerk  in  the  railway  mail- 
service  of  the  United  States,  and  on  the  trial  the  assistant 
superintendent  of  the  railway  mail-service,  under  whom  the 
plaintiff  was  employed,  was  permitted  to  ^ve  testimony  as  to 
the  chances  of  promotion.  This  was  adjudged  error.  The 
court  thus  discussed  the  matter :  '*  We  think  this  evidence 
shoAvs  that  Allison's  promotion  was  too  uncertain,  and  the 
possibility  of  an  increase  of  his  salary  from  $1150  to  $1300 
too  remote,  to  go  to  the  jury,  and  for  them  to  base  a  verdict 
thereon.  While  it  is  proper,  in  cases  of  this  kind,  to  prove 
the  age,  habits,  health,  occupation,  expectation  of  life,  ability 
to  labor,  and  probable  increase  or  diminution  of  that  ability 
with  lapse  of  time,  the  rate  of  wages,  etc.,  and  then  leave  it 
to  the  jury  to  assess  the  damages,  we  think  it  improper  to 
allow  proof  of  a  particular  possibility,  or  even  probability,  of 
an  increase  of  wages  by  appointment  to  a  higher  public  office, 
especially  where,  as  in  this  case,  the  appointment  is  some- 
what controlled  by  political  reasons.  The  deputy  clerk  of 
this  court,  for  example,  is  very  efficient  and  faithful,  and,  if 
there  should  be  a  vacancy  in  the  office  of  clerk  of  the  court, 
it  is  not  only  possible,  but  very  probable,  that  he  would  be 
appointed  to  fill  the  vacancy,  thereby  obtaining  a  much 
larger  salary  than  he  now  receives ;  but  if  he  should  be  in- 
jured as  Allison  was,  and  were  to  sue  the  railroad  company 
for  damages,  we  do  not  think  it  would  be  competent  for  him 
to  prove  the  possibility  or  probability  of  his  appointment  to 
fill  a  vacancy  in  the  office  of  clerk,  especially  as  the  personnd 
of  the  court,  upon  which  such  appointment  must  depend, 
might  change  it  in  the  mean  time.  To  allow  the  jury  to 
assess  damages  in  behalf  of  the  plaintiff  on  the  basis  of  a 
large  income  arising  from  a  public  office  which  he  has  never 
received,  which  is  merely  in  expectancy  and  might  never  be 
received,  or,  if  received  at  all,  might  come  to  him  at  some 
remote  and  uncertain  period,  would  be  wrong  and  unjust  to 
the  defendant.  We  believe  the  rule  of  most  of  the  railroads 
in  this  state  is  to  promote  their  employes.  An  employ^  com- 
mences at  the  lowest  grade,  and,  if  he  is  competent,  capable, 
and  efficient,  he  is  very  likely  to  be  promoted  upon  the  hap- 
pening of  a  vacancy  above  him.  If  one  occupying  a  lower 
grade  of  service  were  injured,  would  he  be  allowed  to  prove, 
unless  he  had  a  contract  to  that  effect,  that  his  prospects  of 
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promotion  to  a  higher  grade  and  better  salary  were  good,  and 
would  the  juiT  be  allowed  to  base  their  calculation  and  esti- 
mate of  the  damages  upon  a  much  larger  salary,  which  he 
never  received,  but  merely  had  a  prospect  of  receiving  ?  It 
will  be  observed  that  the  testimony  in  this  case  shows  that 
there  were  two  others  in  the  same  class  with  Allison,  equally 
competent  and  efficient  as  he  was,  and  it  is  by  no  means  cer- 
tain that  Allison  would  have  been  preferred  to  each  of  them 
in  case  of  vacancy,  and  promoted  above  them;  so  it  could 
not  be  said  that  he  was  in  direct  line  of  promotion." 

And  this  decision  is  in  harmony  with  the  general  course  of 
rulings.  Brown  v.  Cummings,  7  Allen,  507;  Brown  v.  Bail- 
road  Co.,  64  Iowa,  652 ;  Chase  v.  Bailroad  Co.,  76  Iowa,  675, 
38  Am.  &  Eng.  B.  Cas.  148.  For  this  error,  which  it  may 
well  be  believed  worked  substantial  injury  to  the  rights  of 
the  defendant,  the  judgment  will  have  to  be  reversed. 

Another  matter  is  this  :  The  injury  was  caused  by  the  ex- 
plosion of  the  boiler  of  an  engine,  and  it  is  insisted  that  the 
testimony  shows  that  the  engine  was  handled 
properly  and  carefully  ;  that  the  defect  in  the  iron  ^ntj  to  ex- 
casting  of  the  dome-ring,  which,  after  the  explo-  amine  «BffiB«. 
sion,  was  found  to  have  existed,  was  a  defect  which 
could  not,  with  the  exercise  of  reasonable  care,  have  been 
discovered  by  the  company;  and  that  it  took  all  reasonable 
and  proper  care  to  test  the  boiler  and  engine,  and  from  such 
test  no  defect  was  discovered.  Hence  the  contention  is  that 
the  court  should  have  instructed  the  jury  to  find  a  verdict  for 
the  defendant.  Perhaps,  in  view  of  what  may  be  developed 
on  a  new  trial,  it  is  not  well  to  comment  on  the  testimony  in 
respect  to  these  matters.  Whether  there  was  negligence  in 
respect  to  the  accumulation  of  steam  is  a  question  of  fact, 
involving,  first,  the  capacity  of  the  boiler,  the  amount  of 
steam  which  had  accumulated,  and  the  precautions  which 
were  taken  to  prevent  its  going  above  a  certain  pressure. 

With  regard  to  the  defect  in  the  iron  casting,  which  seems 
to  have  been  revealed  by  the  explosion,  it  may  be  said  that  it 
is  not  necessarily  the  duty  of  a  purchaser  of  machinery,  whe- 
ther simple  or  complicated,  to  tear  it  to  pieces  to  see  if  there 
be  not  some  latent  defect.  If  he  purchases  from  a  manufac- 
turer of  recognized  standing,  he  is  justified  in  assuming  that 
in  the  manufacture  proper  care  was  taken,  and  that  proper 
tests  were  made  of  the  different  parts  of  the  machinery,  and 
that  as  delivered  to  him  it  is  in  a  fair  and  reasonable  condi- 
tion for  use.  We  do  not  mean  to  say  that  it  is  never  the  duty 
of  a  purchaser  to  make  tests  or  examinations  of  his  own,  or 
that  ne  can  always  and  wholly  rely  upon  the  assumption  that 
the  manufacturer  has  fully  and  sufficiently  tested.    It  may  be. 
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and  doubtless  often  is,  his  duty,  when  placing  the  machine  in 
actual  use,  to  subject  it  to  ordinary  tests  for  determining  its 
strength  and  efficiency.  Applying  these  rules,  if  the  railroad 
company,  after  purchasing  this  engine,  made  such  reasonable 
examination  as  was  possible  without  tearing  the  machinery 
to  pieces,  and  subjected  it  fully  to  all  the  ordinary  tests 
which  are  applied  for  determining  the  efficiency  and  strength 
of  completed  engines,  and  such  examination  and  tests  had 
disclosed  no  defect,  it  cannot,  in  an  action  by  one  who  is  a 
stranger  to  the  company,  be  adjudged  guilty  of  negligence 
because  there  was  a  latent  defect — one  which  subsequently 
caused  the  destruction  of  the  engine  and  injuiy  to  such 
party.  We  do  not  think  it  necessary  or  proper  to  go  into  a 
full  discussion  of  the  facts,  but  content  ourselves  with  stat- 
ing simply  the  general  rules  of  law  applicable  thereto. 

For  the  error  first  above  noticed  the  judgment  will  be  re- 
versed, and  the  case  remanded  with  instructions  to  grant  & 
new  trial. 

Beversed. 

Action  for  Personal  Injuries— Evidence  of  PlaintifPs  Prospect  of  Pro- 
motion for  Purpose  of  Increasing  Damagesi — See  Richmond  &  D.  R.  Co. 
e.  Allisoo  (Ga.),  48  Am.  &  Eng.  R.  Cas.  101 ;  Chase  v.  Burlington,  C.  R.  <fe 
N.  R.  Co.  (Iowa),  38  Am.  &  Eng.  R.  Cas.  148. 

Negligence  in  Use  of  Appliances— Compiaint — Duty  of  Parents  to  Guard 
Children. — la  Louisville,  N.  A.  &  C.  R.  Co.  v.  Shanks,  182  Ind.  895,  which 
was  an  action  for  personal  injuries,  the  complaint  alleged  the  negligence 
of  the  defendant  in  overloading  a  baggage-truck  and  placing  it  so  as  to 
obstruct  a  public  sidewalk ;  that  the  truck  could  not  be  passed  without 
taking  hola  of  it;  and  that,  while  the  plaintiff,  a  child  seven  years  old^ 
was  passing  alon?  the  sidewalk,  the  truck  fell  on  her  without  her  fault. 
The  court  charged  that  if  the  truck  was  carelessly  loaded  by  another  com- 
pany and  placed  across  the  sidewalk,  and  was  there  received  by  the  defend- 
ant's employ^  and  allowed  to  remain  in  such  position,  and  the  plaintiff  ia 
passing  touched  the  truck,  causing  it  to  fall,  then  the  defendant  was  liable 
Held,  that  there  was  not  a  variance  between  the  complaint  and  the  instruc- 
tions sufficient  to  justify  reversal.  In  this  case  it  was  also  held  that  it  was 
not  error  to  refuse  to  charge  the  jury  that  parents  of  young  children 'should 
exercise  care  over  them,  ^4n  proportion  to  the  danger  to  be  avoided,  and 
the  fatal  consequences  involved  in  its  neglect.**  The  court  said:  *'ParenUi 
of  children  of  tender  years  must  use  care  proportioned  to  known  dangers, 
or  dangers  that  might  be  known  by  the  exercise  of  ordinary  diligence  and 
prudence ;  but  parents  are  not  bound  to  guard  their  children  against  un- 
known dangers,  or  dangers  that*  ordinary  diligence  and  prudence  would 
not  make  it  their  duty  to  know.  The  words  *and  the  fatal  consequences 
involved  in  its  neglect '  add  an  element  to  the  duty  of  the  parent  which, 
the  law  does  not  impose  upon  them." 
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68  Fed.  Bep,  459.) 

Defective  Premises — Railroad  Bridge— When  Part  of  Depot.groundSi— 
A  railroad  bridge  near  a  station  was  so  situated  that,  when  an  engine  was 
stopped  for  taking  water  at  the  station,  a  shipper  of  live-stock,  who  was 
accompanying  his  cattle,  was  compelled  to  pass  around  in  front  of  the 
engine  and  over  the  bridge  on  which  the  engine  was  standing,  in  order  to 
look  after  his  stock.  It  frequently  happened  that  travellers  were  compelled 
to  leave  a  passenger-train  on  the  side  of  the  bridge  opposite  the  station 
while  the  engine  was  taking  water,  as  the  train  would  not  again  stop  at  the 
station.  Heli,  in  an  action  against  the  railroad  company  for  the  death  oi 
a  shipper  who  fell  from  the  bridge  in  the  night-time  while  passing  around 
the  engine  to  get  at  his  stock,  that  the  question  of  liability  of  the  company 
was  for  the  jury  to  determine,  with  the  understanding  that  the  company 
would  be  liable  if  the  said  bridge  could  properly  be  considered  as  a  part  of 
the  depot-grounds,  and  a  verdict  to  the  effect  that  the  defendant  was  liable 
by  reason  of  not  maintaining  a  railing  on  such  bridge  would  not  be  dis- 
turbed. 

In  error  to  the  IT.  S.  OirQuit  Court  for  the  northern  district 
of  Iowa. 

This  is  an  action  brought  by  M.  J.  Foley  and  Nora  M. 
Kelley,  administrators  of  the  estate  of  M.  B.  Kelley,  against 
the  Illinois  Central  Bailroad  Company,  to  recover  damages 
for  the  death  of  the  intestate,  M.  B.  Kelley,  which  it  is  al- 
leged was  brought  about  by  the  negligence  of  the  railroad 
company. 

On  March  18,  1890,  M.  B.  Kelley,  the  owner,  delivered  at 
Manson  station,  in  Iowa,  to  the  Illinois  Central  Bailroad 
Company,  for  transportation  over  its  road  to  Chicago,  eight 
carloads  of  live-stock.  The  train  carrying  this  stock  was 
what  is  known  as  a  "  special  stock-train,'  which  runs  through 
to  Chicago  with  all  coDvenient  speed,  and  makes  no  stops 
except  for  coal  and  water.  Shippers  of  live-stock  are  required, 
by  a  regulation  of  the  railroad  company,  to  take  care  of  their 
stock  while  in  course  of  transportation,  and  for  that  purpose 
they,  or  their  agents,  are  required  to  accompany  the  train  that 
carries  the  stock  ;  and  they  are  expected  to  look  after  and 
care  for  it  when  the  train  stops  for  coal  and  water.  The  train 
hauling  Kelley's  stock  consisted  of  17  cars.  The  total  length 
of  the  train,  includiDg  the  engine  and  tender,  was  about  650 
66A.  &£.  R.  Cas.~18. 
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feet,  and  Kellej's  stock  was  in  the  first  8  cars,  counting  from 
the  tender.  Kellej,  with  a  helper,  Mulroney,  was  on  the 
train  to  look  after  his  stock.  At  Dnbaqne,  a  steer  in  the  car 
next  to  the  engine  was  seen  to  be  down.  Between  8  and  9 
o'clock  at  night  the  train  reached  Council  Hill  station,  in 
Illinois,  where  freight-trains  going  east  commonly  take  water ; 
and  this  train  stopped  there,  m  the  accustomed  place,  for  that 
purpose.  The  conductor  told  Kelley  the  train  would  stop  five 
minutes,  and  that  he  would  have  time  to  look  after  his  cattle 
**  if  he  hurried  up ; "  and,  just  as  the  train  stopped,  Kelley, 
with  a  prod  and  lantern,  and  his  helper,  with  a  stick,  got  off 
on  the  south  side  of  the  track,  and  hurried  toward  the  head 
of  the  train  to  look  after  the  steer  that  was  down  in  the  car 
next  to  the  tender.  The  conductor  saw  them  start,  and  knew 
their  business  was  to  look  after  the  stock.  When  they  got  to 
the  front  end  of  the  car,  next  to  the  tender,  Kelley  gave  the 
lantern  to  his  helper,  and  told  him  to  go  around  on  tne  other 
side  of  the  car,  and  hold  the  light  up  so  he  could  see  the 
cattle.  The  helper  took  the  lantern,  and  started  to  walk 
around  in  front  of  the  engine,  as  directed,  and  what  befell  him 
is  thus  told  by  himself: 

*'  Just  as  I  got  in  front  of  the  engine,  it  kind  of  started,  and 
the  steam  kind  of  went  off,  and  I  had  the  impression  that  the 
engine  was  about  to  start.  I  stopped.  The  light  was  in  my 
hand.  The  thought  came  to  my  mind,  what  would  I  do — go 
back  or  forward  ;  and,  without  giying  it  a  second  thought,  I 
stepped  over  the  north  rail.  I  saw  nothing  but  black.  I  was 
looking  toward  my  feet.  I  took  one  step,  and  I  was  in  the 
air.  The  next  I  remember  was  seeing  Mr.  Kelley  beside  me, 
dead.  I  knew  it  was  he,  for  some  reason  or  other.  My  recol- 
lection is,  I  was  sitting  in  the  water,  his  body  a  few  feet  from 
me.  It  must  have  been  a  headlight  that  gave  me  the  view. 
I  do  not  know  how  long  I  was  there.  I  was  only  conscious 
a  few  seconds.  Don't  know  when  I  was  taken  out.  I  re- 
member of  making  a  noise — a  kind  of  loud  groan.  The  next 
I  recollect  I  was  lying  on  a  cot  in  Passamore's  store.  Before 
I  fell,  I  could  see  nothing  but  just  black.  It  looked  beyond 
the  rail  just  like  the  rest  of  the  place — nothing  but  darkness. 
There  was  no  guard-rail  or  obstruction  to  prevent  my  going 
over.  I  passed  across  the  track,  ahead  oi  the  nose  of  the 
engine,  a  few  feet.  When  I  stepped  over  the  rail,  there  was 
no  steam  ;  I  had  passed  that.  The  headlight  was  there,  but  it 
didn't  show  me  anything  at  my  feet.  The  headlight  struck 
about  my  shoulders,  I  should  think.  It  did  not  enable  me  to 
see.  Was  holding  lantern  in  right  hand,  and  had  a  prod  with 
me.  When  Kelley  said  we  would  go  to  the  head  of  the  train 
and  work  back,  the  conductor  was  right  there.     After  I  left 
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Mr.  Kellejy  to  go  around  the  engine,  I  did  not  know  by  touch, 
feeling,  or  ^ight  when  I  struck  the  bridge.  I  had  a  pair  of 
rubbers  on.  Mr.  Kellev  had  also  rubbers.  I  saw  him  put 
them  on.  When  I  saw  Mr.  Kellej  last,  he  was  at  the  back  of 
the  tender,  at  the  end  of  the  head  car.  When  he  gave  this 
direction,  I  turned  right  around  and  left  him.  I  have  no 
knowledge  how  Mr.  Kellej  came  around  there  —  only  sup- 
position.^' 

It  appears  from  the  evidence  that  there  is  a  bridge  running 
east  and  west,  122  feet  long,  over  a  stream  at  this  station,  ana 
that  the  front  end  of  an  engine  going  east,  when  it  is  taking 
water,  extends  30  feet  onto  this  bridge,  from  the  west  end 
thereof.  The  main  track  and  switch  pass  over  the  bridge,- 
which  is  planked  between  the  two  tracks  and  between  uie 
rails,  and  there  is  a  narrow  planking  outside  of  the  north  rail 
of  the  main  track,  which  extends  about  30  feet  from  the  west 
end  of  the  bridge,  and  is  used  bj  the  employes  while  oiling 
the  engine,  but  there  is  no  planking  beyond  this  point  on  the 
outside  of  the  north  rail  of  the  main  track,  and  no  guard ; 
and  one  passing  around  the  engine  from  the  south  to  the 
north  side  would,  as  soon  as  he  stepped  over  the  north  rail  of 
the  main  track,  be  precipitated  to  the  rocky  bed  of  the  creek, 
a  distance  of  17  feet.  This  is  just  what  happened  to  Kelley 
and  his  helper ;  the  fall  killing  the  former,  and  seriously  in- 

t'uring  the  latter.  The  distance  from  the  west  end  of  the 
»ridge  to  the  depot  is  229  feet  The  water-tank  is  between 
the  depot  and  the  bridge,  the  centre  of  the  tank  being  20  feet 
from  tne  west  end  of  the  bridge.  The  depot  platform  extends 
nearly  to  the  water-tank,  and  all  the  buildings  and  facilities 
for  business  at  the  station  are  between  the  bridge  and  the 
depot.  The  evidence  shows  that  freight-trains  going  west 
that  carry  passengers  take  water  at  this  tank  and  do  not 
always  pull  up  and  stop  at  the  depot  to  let  the  passengers  off, 
but  that  the  passengers  have  to  get  off  on  the  east  side  of  the 
creek  and  cross  the  bridge  to  reach  the  depot ;  and  passen- 
gers purchasing  tickets  for  freight-trains  are  sometimes  sent 
across  the  bridge  by  the  station-agent  to  take  the  caboose. 
Passengers  on  freight-trains  going  west  get  off  where  the 
caboose  happens  to  be  when  the  engine  stops  to  take  water. 
The  customary  method  of  proceeding  at  night,  where  there 
are  two  men  looking  after  cattle,  is  for  one  of  them  to  hold 
the  lantern  and  the  other  to  use  the  prod,  and  when  a  steer 
is  down  near  the  end  of  the  train,  it  is  usual  for  one  of  them 
to  go  round  the  nearest  end  of  the  train,  whether  it  be  the 
enmie  or  caboose,  with  the  lantern,  to  enable  the  other  to 
look  through  the  car  and  do  his  work.  The  night  was  so  dark 
lUid  misty  that  a  lantern  shed  light  but  a  very  short  distance* 
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One  witness  testifies  that,  with  a  lantern  and  a  torch  or  two^ 
''  we  conld  not  see  to  distmguish  anything  outside  of  the  little 
space  around  us." 

That  part  of  the  charge  of  the  court  relat^g  to  the  material 
issue  in  the  case  was  as  follows :  '*  It  seems  to  me,  gentlemen,, 
that  the  main  question  for  your  consideration  in  this  case  is 
as  to  the  use  expected  to  be  made  of  the  bridge  and  as  to 
its  condition.  Was  this  bridge  at  Council  Hill  a  place  where^ 
as  the  business  of  the  company  was  ordinarily  carried  on,  it 
should  reasonably  have  been  expected  and  foreseen  by  the 
company  that  when  stock-trains  would  stop  at  the  water-tank, 
for  the  purpose  of  taking  water  for  the  use  of  the  engine,  the 
men  engaged  in  looking  after  the  stock  would  naturally  ^o 
upon  the  bridge  when  thus  employed  ?  Was  such  a  use,  in 
fact,  made  of  it?  It  is  for  you  to  say,  under  the  evidence,, 
whether  or  not  that  bridge  was  or  was  not  such  a  part  of  the 
Council  Hill  station-grounds,  in  the  use  that  was  made  of  it» 
as  that  the  stockmen,  including  Mr.  Kelley,  when  transporting 
cars  of  stock  over  that  line  of  railway,  had  a  right  to  go  upon 
the  bridge  when  they  were  called  upon  to  go  about  the  train  o£ 
the  company  for  the  purpose  of  examining  their  stock.  The 
evidence  shows  that  when  the  engine  is  placed  in  position  ai 
the  water-tank,  so  that  water  can  be  taken,  it  will  extend 
some  distance  on  the  bridge ;  and,  of  necessity,  persons  seek- 
ing to  pass  around  the  front  end  of  the  train,  thus  placed, 
must  go  upon  the  bridge. 

Now,  under  these  circumstances,  was  that  bridge  a  part  of 
the  yard  or  premises  of  the  company,  so  that  the  company 
should  have  reasonably  foreseen  that  stockmen  would  use  it 
when  examining  their  stock  in  the  train  ?  And  were  or  were 
not  such  stockmen,  including  Mr.  Kelle} ,  justified  by  the  prac- 
tice of  the  company  in  making  use  of  the  bridge  as  part  of  the 
yard  of  the  company  when  looking  after  their  stock  ?  If,  by 
the  usage  of  the  company,  they  were  justified  in  using  the 
bridge  as  part  of  the  premises  of  the  company,  where  they 
were  expected  to  go  in  examining  their  stock,  then  the  duty 
rested  upon  the  company  of  exercising  ordinary  care  to  put 
and  keep  the  bridge,  as  part  of  the  company's  yard,  in  a  rea- 
sonably safe  condition  for  the  use  of  parties  engaged  in  ship- 
Eing  stock  over  defendant's  line  of  railway.  If,  however,  the 
ridge  did  not  form  part  of  the  station-grounds,  and  the  com- 
pany did  not  hold  it  out  to  the  public  as  a  place  to  be  used 
for  the  purpose  for  which  Mr.  Kelley  used  it,  then  you  can- 
not hold  the  company  responsible  for  the  consequences  re- 
*  suiting  from  it  being  so  used  by  him,  because  in  that  case 
the  company  would  owe  him  no  duty  or  obligation  to  keep 
the  bridge  safe  for  such  use.     If,  however,  you  find  that  the 
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bridge  was  a  part  of  the  defendant's  premises  at  Council 
Hill,  which  Mr.  Kelley  was  justified  in  using,  under  the  in- 
structions given  you,  when  engaged  in  examining  his  stock, 
and  that  he  was  justified  in  endeavoring  to  pass  around  the 
front  end  of  the  engine,  in  the  position  in  which  it  was  placed, 
then  the  next  question  will  be  as  to  the  condition  of  the  bridge 
for  such  use.  As  I  have  already  said  to  you,  the  rule  on  that 
point  is  that  the  company  is  required  to  use  ordinary  care — 
such  a  degree  of  care  as  men  of  ordinary  prudence  should  ex- 
ercise where  human  life  or  limb  may  be  exposed  to  danger — 
in  keeping  its  premises,  where  the  public  are  invited  to  come 
in  transacting  business  with  the  company,  in  a  reasonably 
safe  condition,  so  that  in  the  use  thereof  no  unnecessary  risk 
or  danger  is  cast  upon  the  public." 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  and  the 
defendant  sued  out  this  wnt  of  error. 

John  F.  Duncombe^  for  plaintiff  in  error. 

A.  N.  Botsford^  M,  F.  Healy^  and  Thomas  D.  ffecdy,  for  de- 
fendants in  error. 

Caldwell,  J. — It  is  assigned  for  error  that  the  court  re- 
fused, at  the  close  of  the  whole  evidence,  to  give  a  peremptory 
instruction  to  the  jury  to  find  a  verdict  for  the  de-  j^„^ 
fendant.  The  case  should  not  have  been  with-  bridge— when 
drawn  from  the  jury  unless  the  conclusion  followed,  eomttmed  to 
as  matter  of  law,  that  no  recovery  could  be  had,  *•  •■»  '•p»*- 
upon  any  view  which  could  be  properly  taken  of  *"*"■*■• 
the  facts  the  evidence  tended  to  establish.  Bailway  Co.  v. 
Cox,  145  U.  S.  593,  606.  -We  think  the  evidence  tended  to 
establish  that  the  bridge  was  a  part  of  the  station-grounds, 
and  used  as  such  by  the  railroad  company,  and  by  those 
having  business  with  the  company  or  its  trains  at  the  station, 
and  that  the  company  knew,  or  ought  to  have  known,  that 
shippers  of  stock,  accompanying  its  freight  trains,  would  have 
occasion  to  go  upon  the  bridge,  in  going  around  the  train  to 
look  after  their  stock,  while  the  engine  was  taking  water  at 
the  tank.  If  these  were  the  facts,  the  company  was  undoubt- 
edly guilty  of  negligence  in  not  planking  the  bridge  on  the 
north  side  of  the  main  track  and  placing  proper  guard-rails 
around  it,  or  taking  other  suitable  means  to  guard  against 
accidents  like  that  which  instantly  killed  Kelley  and  came 
near  killing  his  helper.  The  charge  contained  a  very  clear 
and  accurate  statement  of  the  rules  of  law  applicable  to  the 
case  ;  and  the  court  properly  left  it  to  the  lury  to  say,  whether, 
applying  these  rules  to  the  facts  and  circumstances  of  the 
case,  the  defendant  bad  been  guilty  of  negligence.  It  was 
emphatically  a  case  where  the  question  of  negligence  was  one 
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for  the  determination  of  the  jury,  under  proper  instructionB 
from  the  court.  That  the  evidence  tended  to  establish  negli- 
gence was  enough  to  make  it  the  duty  of  the  court  to  submit 
that  issue  to  the  jury.  Where  negligence  may  be  fairly  de- 
duced or  inferred  from  proved  or  conceded  facts,  the  case 
must  be  left  to  the  jury.  Neither  this  nor  any  other  court 
can  set  aside  the  verdict  of  a  jury  simply  because  the  court 
would  have  reached  a  conclusion  different  from  that  of  the 
jury,  upon  the  facts.  To  do  so  would  be  to  usurp  the  func- 
tions of  the  jury. 

In  a  case  involving  questions  of  negligence,  the  supreme 
court,  speaking  by  Mr.  Justice  Miller,  said :  "  But  we  think 
these  are  questions  for  the  jury  to  determine.  We  see  no 
reason,  so  long  as  the  jury  system  is  the  law  of  the  laud,  and 
the  jury  is  made  the  tribunal  to  decide  disputed  questions  of 
fact,  why  it  should  not  decide  such  questions  as  these,  as  well 
as  others."  Jones  v.  Railroad  Co.,  128  U.  S.  443-445.  And 
in  the  case  of  Railway  Co.  v.  Ives,  144  U.  S.  408,  417,  the 
court,  speaking  by  Mr.  Justice  Lamar,  says :  "  When  a  given 
state  of  facts  is  such  that  reasonable  men  ma^y^  fairly  differ 
upon  the  question  as  to  whether  there  was  negligence  or  not, 
the  determination  of  the  matter  is  for  the  jury.  It  is  only 
where  the  facts  are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  from  them  that  the  question  of  negligence 
is  ever  considered  one  of  law,  for  the  court." 

In  the  case  of  Railroad  Co.  v.  Stout,  17  Wall.  657,  663,  664, 
we  think  the  evidence  of  negligence  was  not  so  strong  as  it  is 
in  this  case,  and  the  court  said :  ''The  evidence  is  not  strong, 
and  the  negligence  is  slight,  but  wb  are  not  able  to  say  that 
there  is  not  evidence  sufficient  to  justify  the  verdict  We  are 
not  called  upon  to  weigh,  to  measure,  to  balance  the  evidence, 
or  to  ascertain  how  we  should  have  decided,  if  acting  as  ju- 
rors. *  *  *  Certain  facts  we  may  suppose  to  be  clearly 
established,  from  which  one  sensible,  impartial  man  would 
infer  that  proper  care  had  not  been  used,  and  that  negligence 
existed.  Another  man,  equally  sensible  and  equally  impar- 
tial, would  infer  that  proper  care  had  been'  used,  and  that 
there  was  no  negligence.  It  is  this  class  of  cases,  and  those 
akin  to  it,  that  the  law  commits  to  the  decision  of  a  jury. 
Twelve  men  of  the  average  of  the  community,  comprising 
men  of  education  and  men  of  little  education,  men  of  learning 
and  men  whose  learning  consists  only  in  what  they  have 
themselves  seen  and  heard — the  merchant,  the  mechanic,  the 
farmer,  the  laborer — these  sit  together,  consult,  apply  their 
separate  experience  of  the  affairs  of  life  to  the  facts  proven, 
and  draw  a  unanimous  conclusion.  This  average  judgment 
thus  given,  it  is  the  great  effort  of  the  law  to  obtain.    It  is  as- 
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sumed  that  twelve  men  know  more  of  the  common  affairs  of 
life  than  does  one  man ;  that  they  can  draw  wiser  and  safer 
conclusions  from  admitted  facts  thus  occurring  than  can  a 
single  judge.  In  no  class  of  cases  can  this  practical  experi- 
ence be  more  wisely  applied  than  in  that  we  are  considering. 
We  find  accordingly,  although  not  uniform  or  harmonious, 
that  the  authorities  justify  us  in  holding,  in  the  case  before 
us,  that  although  the  facts  are  undisputed,  it  is  for  the  jury, 
and  not  for  the  judges,  to  determine  whether  proper  care  was 
given,  or  whether  they  establish  negligence." 

And  see  Railway  Co.  v,  Jackson,  L.  R.  3  App.  Cas.  193,  47 
Law  J.  C.  P.  303 ;  Railway  Co.  v,  Slattery,  L.  K  3  App.  Cas. 
1155.  In  Pollock  on  Torts  (page  381),  the  learned  author 
says :  "  The  tendency  of  modern  rulings  of  courts  of  appeal 
has  been,  if  not  to  enlarge  the  province  of  the  jury,  to  arrest 
the  process  of  curtailing  it." 

It  would  serve  no  useful  purpose  to  set  out  in  detail  all  the 
evidence  in  the  record,  and  point  out  wherein  it  is  sufficient 
to  support  the  verdict  of  the  jury.  It  is  enough  to  say  that 
we  have  carefully  considered  it,  and  that,  in  the  light  of  the 
authorities  we  have  cited,  the  question  of  negligence  was 
properljr  left  to  the  consideration  of  the  jury,  whose  verdict 
IS  not  without  evidence  to  support  it. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 


GiLMOBE 
V. 

Philadelphia  &  Reading  R  Co. 

(154  Pto.  8t.  875.) 

Defective  Station  Premitet—Repairing  Bridge— independent  Contrac. 
ton — Where  a  bridge  leading  to  a  railroad  station  ia  being  repaired  for  tlie 
company  by  independent  contractors,  the  railroad  company  is  liable  for 
the  aeath  of  a  person  who  falls  through  an  opening  in  the  bridge  while 
passing  to  the  station  to  purchase  his  ticket,  where  the  work  of  repair  has 
been  nearly  completed,  so  that  the  company  had  begun  to  use  the  bridge 
as  a  passageway  for  people  passing  to  and  from  its  station.   , 

Appeal  from  Philadelphia  court  of  common  pleas. 

The  following  was  the  instruction  to  the  jury :    "  This  case, 
which  was  tried  yesterday,  is  probably  fresn  in  your  memory, 
and  it  will  not  be  necessary  for  me  to  refer  in  any 
extended  manner  to  the  features  of  the  case  in  or-  B«pairof 
der  to  recall  them  to  your  mind.     The  plaintiff  bridge-ihitr 
is  the  widow  of  a  man  who,  it  is  alleged,  met  his  of  company, 
death  by  reason  of  falling  through  an   opening 
which  existed  in  the  railing  at  or  about  the  head  of  a  flight 
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of  stairs  leading  down  from  the  highway  to  the  platform  of 
this  railroad  station,  which  belonged  to,  and  was  under  the 
control  of,  the  defendant  railroad  company.  It  is  claimed 
that  it  was  the  duty  of  that  company  to  close  up  that  open- 
ing, or  in  some  way  to  warn  people  who  were  there  in  the 
neighborhood  of  the  opening,  and  had  a  right  to  be  there,  so 
that  they  would  not  be  without  knowledge  of  it,  and  would 
not  be  likely  to  fall  through  it  the  considerable  distance 
which  there  was  between  the  level  of  the  highway  and  the 
level  of  the  platform  below.  It  appears  that  work  was  being 
done  at  this  point  whereby  there  was  a  change  being  made 
from  what  had  been  a  previously  existing  condition  of  things 
to  that  which  it  was  desired  to  accomplish.  Although  there 
has  been  no  absolutely  clear  evidence  upon  the  subject,  so  far 
as  I  remember,  I  should  infer  from  what  has  been  said  that 
the  fact  was  that,  previous  to  the  beginning  of  this  work,  an 
iron  railing  which  ran  along  the  side  of  the  bridge  which 
crossed  the  track  at  this  point  on  Fayette  street  extended  be- 
yond the  point  at  which  we  have  heard  so  much,  where  nine- 
teen inches  or  thereabouts  of  a  gap  existed  to  where  the  stair- 
case  was  before,  a  few  feet  further  on — ^six,  eight,  or  ten  feet ; 
and  naturally,  if  that  was  the  case,  you  would  suppose  and 
infer  that  wnen  this  work  was  undertaken,  and  the  contrac- 
tors were  placed  in  charge  of  it,  and  undertook  to  put  in  new 
steps,  that  railing  was  taken  away.  When  the  posts  for  the 
covering  were  placed,  it  appears  that  this  gap  was  left ;  and 
I  understand,  and  that  is  the  natural  explanation  of  it,  that 
in  that  way  there  came  to  be  this  space  of  eighteen  or  nine- 
teen inches  which  had  not  existed  before,  and  which  when  the 
work  was  done,  or  at  a  proper  time  in  the  doing  of  the  work, 
it  became  the  duty  of  somebody  to  fill  up  in  such  a  way  that 
those  who  were  there  lawfully  would  not  be  liable  to  fall 
through  it,  and  receive  serious  and  perhaps  fatal  injury. 

"  Now,  although  the  contract  which  was  made  between  the 
defendant  company  and  the  firm  of  Hathaway  &  Co.  did  not 
provide  by  express  reference  for  that  portion  of  the  iron  rail- 
ing, I  think  it  is  the  natural  construction  of  the  language  of 
the  contract  to  infer  that  it  became  the  duty  of  the  contrac- 
tors, by  virtue  of  that  contract,  to  put  in  the  iron-work  which 
was  necessary  to  complete  their  work.  This  was  work  which 
was  being  done  adjacent  to  what,  perhaps,  was  the  highway 
itself.  It  is  a  little  difficult  to  tell  from  the  photographs 
which  have  been  produced,  and  which  you  will  have  out  with 
you,  exactly  what  the  relation  of  that  place  was  to  the  high- 
way, but  it  was  contiguous  to  it,  whether  it  was  upon  it  or 
not.  It  was  very  near  it,  just  at  the  edge  of  it,  if  it  was  not 
upon  the  highway  proper.     I  mean  the  public  highway,  un- 


TOL.  66]  DEFECTIVE  PREMISES.  281 

Aer  the  control  of  and  belonging  to  the  municipal  corpora- 
tion. 

"  Now,  my  view  of  this  case,  upon  the  legal  point  that  has 
been  raised,  is  that  while  that  work  was  in  progress,  and  be- 
fore the  railroad  company  had  undertaken  the  use 
of  the  steps,  so  as  to  have  upon  their  part  an  indi-  Dutjofeon. 
vidual  and  direct  responsibility  to  those  who  were  traeton. 
using  them,  the  contractors,  Hathaway  &  Co.,  hav- 
ing charge  of  the  work,  and  having  full  charge  of  the  work, 
were  independent  contractors,  and  that  any  negligence  was 
their  negligence ;  any  negligence  to  which  the  defendant  did 
not  contribute  directly  was  negligence  for  which  they  only 
would  be  responsible,  and  not  the  railroad  company.  If  this 
accident  had  occurred  while  that  work  was  in  general  prog- 
ress, and  before  the  railroad  company  had  undertaken  any 
use  of  this  stairway,  while  the  old  stairway  was  in  use,  I 
•should  be  inclined  to  instruct  you  that,  if  you  believed  that 
•such  a  contract  was  made  as  has  been  referred  to,  about 
which  there  can  be  no  dispute — if  you  believe  that  this  work 
was  then  in  progress,  and  that  the  railroad  company  had  not 
the  care  of,  or  was  not  using,  and  had  not  taken  to  itself 
the  use  of,  the  steps,  and  thereby  the  responsibility,  so  far  as 
it  existed,  of  looking  after  the  welfare  and  safety  of  those 
who  were  using  them — then  the  railroad  company  would  not 
be  responsible. 

"  I  think,  however,  that  a  different  liability  may  properly 
arise  in  this  case,  in  view  of  the  fact  that  the  work  had  been, 
according  to  the  evidence  of  the  witnesses,  practically,  or 
rather  very  nearly,  completed ;  that  the  old  steps  had  been 
abandoned  and  taken  away,  and  that  the  new  steps  had  been 
in  use  for  a  day  or  two.  I  do  not  recall  now  positively  whether 
the  new  steps  were  first  used  and  the  old  steps  abandoned  on 
the  Saturday  preceding  the  accident,  or  on  the  Friday,  and 
probably  it  is  immaterial,  so  far  as  that  is  concerned.  Previ- 
ous to  this  accident,  however,  it  appears  that  the  railroad 
company  had  opened  that  passageway,  and  had  permitted  it 
to  be  used  by  those  who  were  engaged  in  business  relations 
with  it — those  who  were  passing  through  to  the  station  and 
from  the  station.  They  had  undertaken  in  that  way,  accord- 
ing to  my  judgment,  the  ordinary  responsibility  which  would 
rest  upon  such  a  company  as  this  railroad  company,  by  reason 
of  constructing  a  convenient  passageway  for  its  own  advantage, 
as  well  as  for  the  convenience  of  those  who  would  have  rela- 
tions with  it  If  you  believe  that  to  be  the  case,  then  it  seems 
to  me  that  the  railroad  company  became  responsible,  as  it  ordi- 
narily would  if  there  had  been  no  contractor  whatever,  and  if 
all  in  the  case  which  relates  to  that  subject  were  out  of  it ; 
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that  it  became  responsible  for  using  due  and  proper  care  for 
the  protection  of  those  who,  by-  reason  of  the  construction  of 
this  access  to  its  own  premises,  were  placed  in  circumstances 
of  danger. 

"  Now,  if  that  is  so,  and  such  I  express  to  you  as  my  judg- 
ment upon  the  legal  question  bearing  upon  this  point,  in  that 
case  did  the  railroad  company  exercise  the  proper  care  which 
it  should  have  done  in  the  case  which  is  now  before  you  ?  It 
was  only  bound  to  exercise  such  care  as,  in  view  of  the  cir- 
cumstances existing — ^in  view  of  the  perils  which  would  attend 
anybody  who  might  fall  through  the  opening  in  the  railing — 
would  be  considered  prudent  care.  There  was  an  opening, 
according  to  the  evidence,  of  eighteen  or  nineteen  inches  in 
width.  It  was  an  opening  which  led  out  to  a  sheer  fall  of 
about  thirteen  feet,  if  I  remember  the  testimony ;  at  any  rate, 
it  was  a  considerable  fall.  Now,  what  ought  the  railroad  com- 
pany to  have  done  ?  It  would  have  been  a  perfectly  natural 
thing  to  say,  and  a  perfectly  natural  conclusion  to  reach,  that, 
in  view  of  the  position  of  that  opening  at  the  very^top  of  the 
stairs,  where  people  were  coming  up,  if  they  were  not  warned 
of  it,  and  were  not  aware  of  the  fact  that  it  existed,  being  per- 
haps engaged,  as  people  are,  in  conversation,  stopping,  halt- 
ing, and  carrying  on  conversation  in  a  careless,  or  rather  in  a 
thoughtless  way,  such  as  many  people  do,  not  having  any 
reason  to  expect  danger — I  say,  if  it  was  such  an  opening  a& 
such  people  might  and  easily  could  fall  through,  then  you 
would  say  that  it  was  the  duty  of  the  railroad  company  to  see 
that  it  was  closed,  or  that  some  warning  was  ^ven ;  so  thai 
those  who  were  there  in  that  position,  engaged  m  such  use  of 
that  part  of  the  street,  or  that  portion  of  uiese  steps — the  top- 
most step — would  be  prevented  or  warned  against  risk  or  in- 
jury which  would  be  likely  to  occur. 

"  The  testimony  is  that  on  Saturday  afternoon  there  was  & 
strip  of  wood  put  across  that  opening — a  strip,  perhaps,  of 
flooring,  driven  into  the  end  of  thie  iron  riui,  and 
Dnty  to  r«BM    then  tied  to  the  wooden  post  I  presume  that,  upon 
oyeaiBg.  the  evidence,  you  will  not  doubt  but  what  that  wa» 

done.  There  are  witnesses,  apparently  credible, 
several  of  whom  speak  of  their  having  constructed  it  and 
having  seen  it  there.  In  my  mind  I  have  no  doubt  whatever 
that  it  was  put  there,  and,  if  it  had  remained  there,  I  think 
you  ought  to  come  to  the  conclusion  that  that  was  sufficient. 
It  was  not  as  effective  as  a  railing  running  from  the  floor  up, 
but  it  was  such  a  guard  as  to  a  person  in  the  ordinary  use  of 
his  faculties  would  have  been  sufficient  to  warn  him.  This 
being  unfinished  work,  of  course  you  naturally  would  not  apply 
the  same  standard  to  it  that  you  would  to  a  case  of  finished 
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work ;  and,  besides  that,  yon  must  remember  that  you  hay& 
not,  as  was  said  during  the  progress  of  the  trial,  the  case  be- 
fore yon  of  anybody  who  would  have  passed  through  tlus^ 
opening  under  the  strip  of  wood.  This  was  a  full-grown  man 
— a  man  who,  in  the  position  in  which  he  was,  if  the  strip  was 
there,  would  have  been  warned  by  it,  and  prevented  by  it,  in 
all  probability,  from  falling  through.  Now,  did  that  strip  re- 
main there  ?  If  it  remained  there  until  the  time  of  the  acci- 
dent, or  about  the  time  of  the  accident,  I  should  think  the 
railroad  company  was  relieved  of  all  responsibility,  because 
it  would  make  no  difference  whether  it  was  a  direct  employe 
of  the  railroad  company,  or  whether  it  was  some  one  in  the 
employ  of  the  contractors  who  put  it  there.  If  it  was  put. 
there  and  remained  there  down  to  or  about  the  time  of  the 
accident,  the  railroad  company  must  be  regarded  as  having 
done,  either  directly  or  indirectly,  all  that  it  was  bound  to  do, 
because  you  cannot  apply  an  unreasonable  standard  to  a  rail- 
road company,  any  more  than  you  can  to  an  individual,  in  de- 
termining the  question  of  what  their  obligations  are.  If,  how- 
ever, that  strip  was  removed  the  day  before  (this  accident 
occurring  on  Sunday),  if  that  strip  was  removed  on  Saturday, 
was  absent  on  Saturday  evening,  and  remained  absent  all  day 
Sunday — as  to  which  you  may  have  no  direct  evidence,  though 
you  have  evidence  that  it  was  not  there  Saturday  evening,  and 
evidence  that  it  was  not  there  Sunday  evening,  when  the  acci- 
dent occurred,  with  no  evidence  covering  the  whole  period  of 
time  between  Saturday  afternoon  and  Sunday  evening  which 
would  enable  jou  to  state  whether  or  not  it  was  there  portions- 
of  the  time — ^it  would  not  be  an  unreasonable  inference  for 
you  to  draw,  if  you  believe  the  witnesses  who  say  that  it  was 
not  there  Saturday  evening,  and  that  it  was  not  there  Sunday 
evening,  that  in  some  way  which  you  cannot  account  for,  and 
probably  nobody  else,  it  disappeared  before  Saturday  evening 
at  the  time  when  it  was  seen  not  to  be  there,  and  was  not  re- 
placed down  to  the  time  when  the  accident  occurred.  That 
would  be  a  perfectly  natural  and  proper  inference  to  draw,  as- 
it  seems  to  me.     Now,  what  ought  you  to  infer? 

"  It  seems  to  me  that,  if  you  regard  this  opening  as  one  of 
serious  character  at  such  a  place  as  ought  to  have  warned 
those  in  charge  of  the  railroad  company's  premises  at  that 
point  that  it  was  dangerous — in  other  words,  if,  with  due  re- 
gard to  those  who  were  using  the  highway  at  that  point,  and 
were  passing  up  and  down  the  steps,  you  believe  that  opening* 
should  have  been  closed,  and  should  not  have  been  permitted 
to  remain — then  I  think  you  will  have  to  pass  upon  the  only 
other  question  which  remains,  as  it  seems  to  me — upon  the 
subject  of  negligence ;  and  that  question  is  whether,  in  view 
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of  all  the  evidence  in  this  case,  it  was  permitted  to  remain 
open  for  such  a  length  of  time  as  would  necessarily  lead  to 
the  conclusion  that  it  should  have  been  observed  by  those  in 
charge  of  the  railroad  company's  property  there,  and  that  it 
should  have  been  in  some  way  closed,  so  that  persons  would 
not  fall  from  it,  in  the  natural  and  proper  use  of  the  highway 
or  the  railroad  company's  conveniences  at  that  point.  There 
might  have  been  something  put  in  which  would  have  been 
sufficient  to  act  as  a  warning  or  as  an  obstruction.  If  you 
think  that  leaving  that  place  unguarded,  and  permitting  that 
opening  to  stand  for  the  whole  of  the  day,  if  it  did  for  so  long 
a  time,  shows  that  those  in  charge  of  the  railroad  company's 
premises  there  were  negligent,  that  they  did  not  do  what  they 
ought  to  have  done,  and  what  reasonable  men  would  have  done, 
what  was  required  of  them  in  the  exercise  of  their  rights  and 
their  privileges,  then  vou  would  naturally  infer,  and  you  would 
properly  infer,  that  there  was  negligence  in  the  case,  for  which 
the  railroad  companv  should  be  held  responsible.  Of  course, 
it  follows  from  all  this,  and  I  have  said  it  by  implication,  if 
not  directly,  that  if  you  shall  be  of  the  opinion,  upon  the  whole 
evidence,  that  the  railroad  company,  its  employes  (those  in 
charge  of  its  premises  at  that  point),  were  not  guilty  of  any 
want  of  that  fair,  reasonable,  and  proper  care  which,  under 
the  circumstances,  they  should  have  exhibited  for  the  protec- 
tion of  those  who  were  using  the  highway  at  that  point,  then 
your  verdict  ought  to  be  in  favor  of  the  defendant  company, 
and  it  should  be  rendered  just  as  cheerfully  in  that  case  for 
them  as,  on  the  other  view  of  the  case,  it  should  be  rendered 
in  favor  of  the  plaintiff.  If  you  decide  that  question  in  favor 
of  the  railroad  company,  that  is  an  end  of  the  case,  and  your 
verdict  should  simply  be  for  the  defendant.  If,  however,  you 
shall  be  of  the  opinion,  in  view  of  what  I  have  said  to  you, 
that  the  railroad  company  was  negligent — negligent  by  reason 
of  the  negligence  of  those  who  were  responsible  for  the  exer- 
cise of  its  rights  and  responsibilities  for  meeting  its  obli- 
gations at  that  point — then  would  arise  the  only  other  ques- 
tion in  the  case,  which  would  not  arise  until  you  had  settled 
in  your  minds  that  there  was  negligence  on  the  part  of  the 
defendant.  That  question  would  be  the  question  of  dam- 
ages.   *  *  *  " 

Gavin  W.  Hart,  for  appellant. 

D.  Webster  Dougherty,  for  appellee. 

Per  Curiam. — We  find  no  error  in  this  record.  The  stair- 
way  leading  from  the  bridge  to  defendant's  station  where  the 
accident  occurred  was  at  that  time,  and  for  some  days  previ- 
ously, in  the  use  an  control  of  the  defendant  company,  and 
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open  for  all  persons  going  to  and  from  its  station.  The  de- 
ceased bad  used  it  in  order  to  reach  the  station  to  buy  his 
ticket  The  defendant  may  therefore  be  said  to  have  invited 
the  public  to  make  use  of  the  bridge,  and  it  was  its  duty  to 
see  that  it  was  in  a  reasonably  safe  condition.  We  do  not 
think  the  doctrine  in  regard  to  independent  contractors  applies 
to  the  facts  of  this  case.  While  there  was  some  conflict  of 
testimony,  the  facts  were  for  the  jury. 
Judgment  affirmed. 

The  Doctrine  of  Independent  Contractors. — For  a  discussion  of  this  sub- 
ject, see  Bibb's  Adm'r  e.  Norfolk  &  W.  R.  Co.  (Va.),  47  Am.  &  Eng.  R. 
Cas.  651 ;  AtlanU  &  F.  R.  Co.  e.  Eimberly  (Ga.),  47  Id,  807,  and  authori- 
ties cited  in  note,  815. 


Ohio  &  Mississippi  B.  Go. 

V. 

Staksbebbt. 

(182  Indiana,  588.) 

Defective    Platform— Personal    Injuries— Special    Interrogatories—Stat- 

qtes* Id  an  action  against  a  railroad  company  for  injuries  received  upon 

alighting  from  a  rsilroad  train  upon  a  defective  platform,  a  request  to  submit 
to  the  jury  the  following  interrogatory  :  **If  plaintiff  did  not  look  to  see 
where  she  was  stepping  when  she  alighted,  what  reason  or  excuse  was 
there  for  her  not  doing  so  ? "  does  not  comply  with  the  requirement  of  the 
statute  providing  that  the  jury,  in  case  they  render  a  general  verdict,  may 
be  required  *Ho  find  specially  upon  particular  questions  of  fact,"  because 
the  determination  of  what  would  have  been  a  reason  or  excuse  for  not 
looking  necessarily  involved  a  question  of  law;  therefore,  such  request  was 
properly  refused. 

Contributory  Negligence— Care  Required  of  Passengers  In  Using  Plat- 
form.—An  instruction  that,**  if  there  is  an  apparent  defect  in  the  appliances 
with  which  they  [the  passengers]  come  in  contact,  or  which  are  in  use, 
they  must  look  ;  and  unless  some  reasonable  excuse  is  given,  they  are 
guilty  of  negligence  if  they  do  not  look,"  was  properly  refused  as  an  incor- 
rect statement  of  the  law,  placing  a  passenger  in  the  same  relation  to  the 
railroad  company  as  its  servant  occupies. 

Same.— It  was  not  error  to  refuse  to  instruct  the  jury  that  *•  if  there  was 
a  hole  in  the  platform  at  the  point  where  the  plaintiff  alighted,  and  if  in 
the  exercise  of  ordinary  care  in  alighting  she  could  and  should  have  seen  it, 
and  she  could  by  seeing  it  have  avoided  any  injury,  and  she  failed  to  see 
it,  you  must  find  for  the  defendant,"  since  such  instruction  would  cast 
upon  the  passenger  the  use  of  a  degree  of  care  in  looking  for  defects  which 
she  was  not  required  to  exercise. 

Appeal  from  Lawrence  circuit  court. 
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Ramsey,  Maxwell  d  Ramsey  and  Z)iiim  dk  Iham  {Edward 
Barton^  of  counsel),  for  appellant 
Joseph  OUes  and  R,  N.  Palmer,  for  appellee. 

Miller,  J. — This  action  was  brought  to  recover  damages 
for  a  personal  injury.  The  complaint  is  in  two  paragraphs. 
The  first  charges  that  the  appellee,  who  was  the  plaintiff  in  the 
iiction,  was  a  passenger  upon  the  appellant's  road  from  Huron 
to  Mitchell,  and  that  in  alighting  at  that  .point  from 
GftMiu  ^^^  train  she  stepped  ink)  a  hole  in  defendant's 

{platform,  which  was  out  of  repair  and  unsafe,  and  injured  her 
ooi  The  second  paragraph  alleges  that  in  consequence  of 
the  negligence  and  carelessness  of  the  conductor  and  brake- 
man  in  not  as&isting  her  off  the  train  she  stepped  or  fell  into 
3,  hole  in  the  platform  and  was  injured.  The  answer  was  a 
general  denial  of  all  the  material  allegations  of  the  complaint. 
The  questions  of  law  discussed  in  the  briefs  of  counsel  relate 
to  the  refusal  of  the  court  to  submit  to  the  jury  two  interrog- 
atories propounded  by  the  defendants,  to  the  refusal  to  give 
instructions  asked  by  defendants,  and  to  the  action  of  the 
•court  in  making  an  oral  modification  of  one  of  the  charges  to 
the  jury,  after  having  been  requested  to  put  its  charges  in 
writing.     These  questions  we  will  consider  m  their  order. 

Interrogatories  were  submitted  to  the  jury,  and  answered 

AS  follows :  "  (1)  Question.  Was  it  daytime  or  night-time  when 

plaintiff  stepped  off  defendant's  train  at  Mitchell  ?    Answer. 

Daytime.     (2)  Q.  Did  plaintiff  look  to  see  the  condition  of  the 

platform  before  she  stepped  upon  it?     A.  She  did 

^'^torii!!'*''  °^*-  (^}  Q-  ^*®  ^^^  condition  of  the  platform  at 
«w*  **•  Mitchell,  upon  which  the  plaintiff  stepped,  open  to 
view  ?  A.  Yes.  (4)  Q.  What  was  there  to  have  prevented 
plaintiff  from  seeing  the  condition  of  the  platform  before  she 
stepped  upon  it.  A.  Nothing."  The  interrogatories  asked 
ana  refused  were  as  follows  :  "  (11)  If  plaintiff  did  not  look  to 
see  where  she  was  stepping  when  she  alighted,  what  reason 
or  excuse  was  there  for  her  not  doing  so  ?  (12)  If  you  answer 
question  eleven  affirmatively,  if  there  was  any  other  reason  or 
excuse,  state  fully  what  it  was."  We  are  of  the  opinion  that 
the  court  did  not  err  in  refusing  to  submit  these  interrog- 
atories to  the  jury.  The  court  did  submit  interrogatories 
calling  for  particular  questions  of  fact  that  seem  to  have  been 
sufficient  to  call  out  generally  the  facts  surrounding  the 
happening  of  the  accident,  and  we  may  assume  that  other  in- 
terrogatories calling  for  other  particular  facts  would  likewise 
have  been  submitted  if  proposed  and  tendered  in  season.  The 
interrogatories  refused  do  not  comply  with  the  requirement 
of  the  statute  providing  that  the  jury,  in  case  they  render  a 
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general  verdict,  may  be  required  ''  to  find  specially  upon  par- 
ticular questions  of  fact  to  oe  stated  in  writing."  It  has  been 
frequently  held  that  this  does  not  contemplate  a  finding  upon 
the  whole  matter  in  issue  (Uhl  v.  Harvey,  78  Ind.  26) ;  nor 
an  issue  in  the  case  (Todd  v,  Fenton,  66  Ind.  25) ;  nor  one 
calling  for  a  conclusion  of  law  (Railroad  Co.  v,  Worley,  107  Ind. 
320 ;  Railroad  Co.  v.  Ostrander,  116  Ind.  259,  38  Am.  &  Eng. 
R.  Ca&  346) ;  nor  for  mingled  question  of  law  and  fact  (Town 
of  Albion  v.  Hetrick,  90  Ind.  545 ;  Railroad  Co.  v.  Pedigo,  108 
Ind.  481,  27  Am.  &  Eng.  R.  Cas.  310).  In  order  to  answer  the 
interrogatories  it  would  have  been  necessary  for  the  jury  to 
have  determined  what»  under  all  the  circumstances,  would 
have  been  a  reason  or  excuse  for  not  looking.  This  deter- 
mination of  what  would  have  been  a  reason  or  excuse  for  not 
looking  necessarily  involves  a  question  of  law  which  cannot 
be  submitted  to  a  jury  by  an  interrogatory. 

The  failure  of  the  court  to  give  the  fifth  and  eleventh  in- 
structions  asked   by  the   defendant  was  made   grounds  on 
which  a  new  trial  was  asked.     These  instructions  are  as  fol- 
lows :  "  (5)  The  rule  of  law  is  that  any  one  who 
seeks  or  accepts  transportation  by  railway  or  other  '^'"f*  ®^  «•«* 

*      .,  *  1  "^  •     T       -j^i      required  of 

means,  necessarily  more  or  less  accompanied  with  p»Me«gerB. 
danger,  must  exercise  ordinary  care  for  their  own 
^safety  while  being  so  transported,  or  in  taking  passage  on  or 
leaving  trains.  They  must  exercise  the  faculties  which  they 
possess.  If  there  is  an  apparent  defect  about  the  appliances 
with  which  they  come  in  contact,  or  which  are  in  use,  they 
must  look ;  and,  unless  some  reasonable  excuse  is  given,  they 
are  guilty  of  negligence  if  they  do  not  look."  "  (11)  If  there 
was  a  hole  in  the  platform  at  the  point  where  the  plaintiff 
alighted,  and  if,  in  the  exercise  of  ordinary  care  in  alighting, 
she  could  and  should  have  seen  it,  and  she  could,  by  seeing 
it,  have  avoided  any  injury,  and  she  failed  to  see  it,  you  must 
find  for  the  defendant."  By  the  fifth  instruction,  a  traveller 
who  intrusts  himself  to  the  care  of  a  carrier  for  transportation 
is,  as  to  the  duty  of  inspection  and  care,  placed  in  substan- 
tially the  same  condition  as  that  occupied  by  a  servant  en- 
gaged in  the  master^s  service.  The  positions  occupied  by 
these  two  classes  are  essentially  different,  and  in  this  differ- 
ence lies  the  vice  of  the  instruction.  That  it  is  the  duty  of  a 
railway  carrier  of  passengers  to  provide  for  the  safe  entry  and 
exit  of  its  patrons  from  its  cars,  including  the  proper  care  of 
its  depots,  platforms,  and  approaches,  has  been  recently  held 
in  the  well-considered  cases  of  Railroad  Co.  v.  Lucas,  119 
Ind.  583 ;  Lucas  v,  Pennsylvania  Co.,  120  Ind.  205 ;  Pennsyl- 
Tania  Co.  v.  Marion,  123  Ind.  415 ;  Liscomb  v.  New  Jersey, 
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etc.,  Co..  6  Lans.  75 ;   Railway  Co.  v.  Grush,  67  111.  262 ; 
Hutch.  Carr.  (2d  ed.)  §§  516,  517. 

In  order  to  make  a  passenger  using  a  platform  goiltj  of 
contributory  negligence,  the  defect  must  be  such  as  would 
naturally  suggest  to  one  of  common  understanding  that  it  was- 
dangerous,  and  such  as  to  place  one  in  peril  to  pass  over  it  to 
and  from  a  train.  In  Brassell  v.  Railroad  Co.,  84  N.  Y.  241, 
3  Am.  &  Eng.  B.  Cas.  380,  it  is  said  :  ''A  passenger,  when  tak- 
ing or  leaving  a  railroad  car  at  a  station,  has  the  right  ta 
assume  that  the  company  will  not  expose  him  to  unnecessary 
danger  ;  and,  while  he  must  himself  exercise  reasonable  care,, 
his  watchfulness  is  naturally  diminished  by  his  reliance  upon 
the  discharge  by  the  company  of  its  duty  to  passengers  to* 
provide  them  a  safe  passage  to  and  from  the  train."  In  the 
case  from  which  we  have  quoted,  the  plaintiff,  who  was  a. 
passenger,  got  off  a  car,  and  started  to  leave  by  passing  across 
another  track  of  defendant,  when  she  was  run  down  and  killed 
by  an  approaching  train.  The  evidence  tended  to  show  that 
she  did  not  look  to  the  east,  from  which  direction  the  train 
was  approaching,  and  that,  if  she  had  looked,  she  could  have 
seen  it  in  time  to  have  avoided  injury.  The  court  refused  to 
charge  that  the  failure  of  the  deceased  to  look  to  the  east  be- 
fore going  upon  the  track  was  in  law  negligence  upon  her  part. 
On  appeal  this  ruling  was  sustained,  the  court  saying :  '*  The 
fact  that  the  deceased  did  not  look  for  the  approaching  train 
was  a  material  and  important  fact  to  be  considered  by  the 
jury  upon  the  point  of  contributory  negligence,  but  her  omis- 
sion  to  do  so  was  not,  in  law,  decisive  against  a  recovery." 
To  the  3ame  effect,  see  Terry  v.  Jewett,  78  N.  T.  338  ;  Murphy 
V.  Railroad  Co.,  88  N.  T.  445,  8  Am.  &  Eng.  R.  Cas.  490  ;  Lent 
V.  Railroad  Co.,  120  N.  Y.  467,  44  Am.  &  Eng.  R.  Cas.  373. 
We  are  satisfied  that  a  passenger  upon  a  railway  train  has  a 
right  to  confidently  rely  upon  the  care  and  watchfulness  of  the 
carrier  to  make  all  things  safe  for  his  transportation,  with  its 
necessary  incidents.  While  passively  siibmitting  himself  to 
its  care  during  the  journey,  or  while  entering  upon  or  leaving 
its  cars  in  the  usual  place  and  ordinary  time  and  manner,  he 
is  not  to  be  deemed  guilty  of  negligence  unless  knowledge  of 
a  defect  or  peril  is  thrust  upon  him,  and  he  then  fails  to  use 
ordinary  care  to  avoid  injury.  The  eleventh  instruction  asked 
by  the  defendant  is  less  objectionable  than  the  fifth,  but  casts 
upon  a  passenger  the  use  of  a  degree  of  care  in  looking  for 
defects  which  he,  under  the  circumstances,  is  not  required  to 
exercise.  It  is  also  objectionable  for  failing  to  limit  the  duty 
of  avoiding  injury  to  such  as  would  result  from  the  use  of 
ordinary  care  and  skill.   The  defect  in  the  platform  may  have 
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been  visible  to  a  passenger  alighting  from  a  train,  but  may 
not  have  appeared  to  be  daAgerous,  or  likely  to  cause  injury. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  the 
following  instruction :  "  (13)  You  cannot  consider  the  allega- 
tions of  the  complaint  as  to  the  duty  of  defendant's  employes 
to  assist  plaintiff  to  alight,  for  there  was  in  this  case  no  legal 
duty  resting  upon  them."  The  latter  part  of  this  instruction 
is  quite  indefinite^  but,  assuming  that  the  instruction  con- 
tained a  correct  statement  of  the  law  under  the  evidence,  it 
was  not  in  error  to  refuse  it.  We  find  in  the  record  instruc- 
tions upon  the  subject  that  were  given  to  the  jury  quite  as 
favorable  to  the  appellant  as  the  one  refused.  The  defendant 
requested  the  court  to  reduce  its  instructions  to  writing,  which 
was  done,  but  during  the  reading  of  the  same  to  the  jury, 
after  reading  one  of  its  instructions,  the  court  stopped,  and 
said :  ''  That  is  not  correct.  I'll  read  that  again,"  and  there- 
upon re-read  said  instruction.  Every  statement  or  remark 
made  by  a  court  during  the  time  consumed  in  delivering  its 
charge  to  the  jury  is  not  necessarily  a  part  of  its  instruction. 
A  statement  not  bearing  upon  questions  of  law  or  facts  in- 
volved in  the  issue  is  not  to  be  taken  as  a  part  of  the  in- 
structions. McCallister  v.  Mount,  73  Ind.  559  ;  Lawler  v.  Mc- 
Pheeters,  Id.  577 ;  Hasbrouck  v.  City  of  Milwaukee,  21  Wis. 
219  ;  Lehman  v.  Hawks,  121  Ind.  541.  We  do  not  understand 
the  remark  made  by  the  court  to  refer  to  anything  contained 
in  the  instraction  being  read,  but  to  some  mistake  in  reading 
it.  The  statement,  "  I'll  read  that  again,"  shows  that  by  a 
second  reading  the  court  proposed  to  correct  the  mistake  re- 
ferred to.  This  was  consistent  with  the  idea  of  a  mistake  in 
the  first  reading,  but  would  have  been  a  repetition,  not  a  cor- 
rection, of  an  instruction  deemed  erroneous. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Defective  Platform  and  Station  Appointments— Injuries  to  Passengers. — 
See  Skottowe  v.  Oregon,  St.  L.  &  U.  N.  R.  Co.  (Oreg.),  51  Am.  &  Eng.  R. 
Gas.  444,  and  cases  cited  in  note,  458.  See  also  notes,  33  Am.  &  Eng.  R. 
Gas.  509;  27  Id.  130;  30  Id.  171;  35  Id.  481  ;  23  Id.  517. 

Care  Required  of  Company  to  Make  Platform  Safe.— Gulf,  C.  &  S.  F.  R. 
Go.  V.  Butcher  (Tex.),  52  Am.  &  Enij.  R.  Gas.  615. 

Defective  Premises— Ownership  of  Passageway — Presumption. — In  East 
Tennessee,  V.  &  G.  R.  Go.  v.  Watson  (Ala.,  Nov.  12,  1891.),  10  Bo.  Rep.  228, 
it  was  held  that  passengers  could  not  be  presumed  to  know  in  regard  to 
the  ownership  of  a  bridge  on  the  railroad  company^s  right  of  way,  con- 
necting its  depot  platform  with  a  hotel,  although  the  bridge  had  been 
constructed  by  the  hotel  proprietor  and  turned  over  to  the  company  for  the 
use  of  passengers  in  passing  to  and  from  the  hotel;  and  that  the  company 
was  liable  for  any  injuries  thereon,  although  it  had  never  repaired  the 
bridge  or  exercised  any  control  over  it,  and  had  not  used  it  for  any  purpose 
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during  the  three  years  preceding  the  time  of  accident.  In  this  case  the  court 
said:  '^  We  cannot  suppose  that  travellers  are  informed  as  to  the  ownership 
or  control  of  passways  thus  circumstanced.  They  act  on  the  appearance  of 
things,  and  are  authorized  to  so  act.  Seeing  the  two  bridges  or  platforms 
extending  from  the  railroad^s  platform  proper  to  the  ticket-office  and 
eating-house,  they  may  well  suppose  they  are  invited  to  take  either.  It  is 
sometimes  said  a  man  may  do  as  he  will  with  his  own.  This  is  not  uni- 
versally true.  3ie  utere  tuo,  ut  alienum  non  ladas.  No  man  is  permitted 
to  place  traps  or  pitfalls,  or  to  maintain  them,  even  on  his  own  lands,  where 
others  are  likely  to  enter,  without  proper  warning  of  the  danger.  Emi- 
nently is  this  true  when  there  is  likelihood  that  be  will  enter,  and  a  qnasi- 
invitation  that  he  shall  do  so.  In  Railway  Co.  v.  Thompson,  77  Ala.  448, 
we  said:  'There  is  a  common  duty  resting  on  all  persons,  artificial  as  well 
as  natural,  who  own  real  estate  on  which  the  public  is  expressedly  or  im- 
pliedly invited  to  enter,  that  it  shall  be  kept  free  from  traps  and  pitfalls; 
and,  if  this  duty  be  neglected  and  injury  results  therefrom  to  any  person, 
the  person  suffering  by  such  trap  or  pitfall  may  recover  damages  for  the 
injury.  This  is  a  general  rule  of  society,  crystallized  into  law.  It  partakes 
of  the  nature  of  a  public  nuisance,  done  or  suffered,  which  inflicts  special 
injury  on  an  individual.  To  a  suit  for  such  injury  it  is  no  defence  that 
the  injury  was  not  intended.  Human  conduct  must  be  tested  by  its  known 
general  or  ordinary  consequences.' ''  16  Amer.  &  Eng.  Ency.  Law,  957,  and 
note  2. 

Contributory  Negligence — Pleading. — In  Ohio  &  M.  R.  Co.  v  Levy  (Ind., 
Dec.  15,  1892.),  it  was  held,  in  an  action  against  a  railroad  company 
for  injuries  occasioned  by  a  fall  into  an  unguarded  excavation  adjoin- 
ing the  defendant's  track  in  a  city,  that  it  was  not  necessary  to 
allege  that  the  plaintiff  was  ignorant  of  the  existence  of  the  ditch, 
where  the  complaint  stated  that  the  defendant  was  negligent,  and  the 
plaintiff  was  not  guilty  of  contributory  negligence.  The  court  said: 
'*  Knowledge  is  important  as  a  matter  of  evidence,  but  it  is  not  necessary 
to  negative  its  existence,  where  negligence  is  alleged,  and  the  general  aver- 
ment that  the  plaintiff  was  without  fault  is  appropriately  made.  See  au- 
thorities cited  in  Elliott,  Roads  &  S.,  notes  1,  2,  p.  470;  Railway  Co.  v. 
Walker,  113  Ind.  196,  and  cases  cited;  City  of  Anderson  v.  East,  117  Ind. 
126-180,  25  Am.  &  Eng.  Corp.  Cas.  206.  The  rule  that  an  employ^  who 
sues  his  employer  for  injuries  sustained  because  of  defective  machinery  or 
appliances  must  aver  that  he  did  not  have  knowledge  of  the  defect  is  well 
established.  Railway  Co.  v.  Sand  ford,  117  Ind.  265,  and  cases  cited;  Rail- 
way Co.  V.  Corps,  124  Ind.  428,  and  cases  cited ;  Matchett  v.  Railway  Co. 
(Ind.  Sup.),  81  N.  E.  Rep.  792.  But  this  rule  has  no  application  to  a  case 
such  as  this,  where  a  person  rightfully  crossing  a  public  street  falls  into 
a  ditch  or  pit  wrongfully  left  unguarded  by  a  railway  company  under  a 
duty  to  construct  a  safe  crossing.** 
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(09  Miuimppi,  120.) 

Injury  at  Station — Necessity  of  Crossing  Tracic  to  Reach  Station — Duty 
'Of  Railroad  Companyt — Where  several  intervening  tracks  between  a  sta- 
tion  and  the  business  part  of  a  town  have  been  levelled  up  with  cinders  so 
as  to  make  a  smooth  crossing,  over  which  the  railroad  officials  and  the 
public  continually  pass  in  going  to  and  from  the  station,  there  being  no 
other  convenient  passageway,  persons  who  are  injured  by  a  train  while  cross- 
ins  such  tracks  cannot  be  held  to  be  on  the  right  of  wa^  by  permission 
only,  but  are  there  at  the  invitation  of  the  company  ;  and  it  is  the  duty  of 
the  railroad  company  to  exercise  extraordinary  diligence  in  the  manage- 
ment of  its  trains  at  such  a  crossing. 

Same— Children  Injured — Supervision  of  Older  Person — Imputed  Negli. 
gence^ — Where  a  girl  aged  fourteen,  in  attempting  to  reach  the  station 
over  the  said  crossing,  being  under  the  charge  of  an  older  person,  was 
injured  by  a  train  which  backed  upon  her  as  she  was  attempting  to  pass 
in  front  of  an  engine  on  another  track,  the  negligence  of  the  older  person 
could  not  properly  be  imputed  to  the  child,  since  she  had  arrived  at  years 
of  sufficient  discretion  to  exercise  care  for  herself. 

Appeal  from  Washington  circuit  court 

This  action  was  brought  by  Henrietta  Hirsch  to  recover  of 
the  Louisville,  New  Orleans  &  Texas  Railway  Company,  dam- 
ages for  the  death  of  one  daughter  aged  seven,  and  injuries 
to  another  aged  fourteen,  who  were  struck  and  run  over  bv  a 
backing  train  of  the  defendant.  She  seeks  to  recover  for  loss 
of  services  of  the  children,  medical  bill,  and  funeral  expenses. 
The  defendant  pleaded  the  general  issue,  and  also  defended 
upon  the  ground  that  the  children,  as  well  as  their  adult 
attendants,  were  guilty  of  contributory  negligence. 

The  accident  occurred  in  the  village  of  Leland,  in  Wash- 
ington county.  The  depot-building  contained  in  one  end  a 
waiting-room  for  passengers,  and  ticket-office,  while  the  other 
«nd  of  it  was  used  for  a  hotel  and  saloon.  Appellant's  cars 
always  stopped  there  to  take  on  and  put  off  passengers.  This 
building  is  separated  from  the  only  business  street  of  the 
village  by  four  railroad  tracks — one  main  track  and  three 
switches  running  parallel  north  and  south  for  some  distance 
— the  building  being  west  of  these  tracks  and  the  town  of 
Leland  east  of  them.  The  street  is  also  parallel  to  the 
tracks,  separating  the  town  from  them,  and!^  several  plank 
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walks  extend  across  the  street  to  the  eastern  edge  of  th& 
tracks.  These  walks  were  constructed  by  and  in  the  interest 
of  shop-keepers  in  the  village,  but  have  been  used  by  the 
public  in  going  to  and  from  the  depot.  All  the  tracks  in  the 
Ticinity  of  the  depot  and  the  intervening  spaces  are  filled  in 
with  cinders,  and  are  thus  made  level  and  smooth.  There 
was  no  well-defined  crossing  over  the  tracks  in  the  vicinity 
of  the  depot,  but  several  hundred  feet  north  of  the  depot- 
building  there  was  a  crossing  maintained  by  the  company 
leading  from  the  east  across  the  tracks  to  a  warehouse  or 
freight-depot  situated  on  the  west  side  of  the  above  mentioned 
four  tracks.  It  was  shown,  however,  that  this  crossing  was 
never  used  by  pedestrians  approaching  the  depot  from  the 
business  portion  of  the  town.  The  accident  occurred  about 
10  o'clock  at  night. 

A  few  minutes  before  the  train  was  expected  to  leave  for 
Oreenville  the  two  children,  who  intended  to  go  to  that  place^ 
left  the  business  portion  of  the  village  in  company  with  & 
Mr.  Dreyfus  and  his  wife  and  one  Kaufman,  a  fnend,  intend- 
ing to  go  to  the  waiting-room.  They  went  to  one  of  the 
crossings  which  extended  over  the  street  to  the  tracks  and 
found  it  blocked  by  a  long  freight-train  standing  on  one  of 
the  tracks  and  having  two  tracks  between  it  and  the  depot* 
Finding  that  the  other  street-crossings  were  also  blocked  by 
the  freight-train, — at  least  apparently  so, — they  went  south, 
around  the  engine  of  the  freight-train,  this  being  the  shortest 
and  most  convenient  way  to  reach  the  station.  The  two 
children  were  immediately  in  front  of  Kaufman,  who  was  fol- 
lowed closely  by  Dreyfus  and  his  wife.  They  hurried  around 
the  engine  of  the  freight- train,  which  was  blowing  off  steam. 
There  is  conflict  in  the  evidence  as  to  whether  the  freight- 
train  was  was  moving  or  not.  If  moving  at  all,  it  was  very 
slowly.  According  to  the  plaintiff's  witnesses,  it  began  to 
move  as  the  children  went  around  the  engine.  As  they 
rushed  upon  the  next  track  the  two  children  were  struck  and 
nin  over  by  a  backing  passenger- train.  Kaufman,  discover- 
ing the  danger  the  children  were  in,  shouted  to  them,  but  too 
late  to  avoid  the  accident.  The  younger  girl  died  from  her 
injuries,  and  the  older  girl  was  seriously  and  perhaps  per- 
manently injured. 

The  record  contains  much  conflicting  evidence ;  but  this 
general  statement  of  facts,  taken  in  connection  with  that  con* 
tained  in  the  opinion  of  the  court,  will  be  suflSicient  for  an 
understanding  of  the  questions  decided  by  the  court. 

Many  instructions  were  asked  and  obtained  on  both  sides, 
the  fourteenth,  of  which  special  mention  is  made  in  the  opin- 
ion, being  as  follows  :     "  The  court  instructs  the  jury  that  if 
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Henry  Dreyfus  had  charge  of  the  children  for  whose  injuries 
this  suit  is  brought,  and,  in  endeavoring  to  reach  the  depot 
of  the  defendant  from  the  town  of  Leland,  he  hurried  in  front 
of  a  freight-engine  of  defendant's  standing  upon  one  of  its 
tracks,  and,  knowing  that  there  were  other  tracks  between 
the  track  upon  whicli  said  freight-engine  was  standing  and 
the  depot,  and  that  trains  of  the  defendant  were  liable  to  be 
passing  backward  and  forward  upon  said  other  tracks,  with- 
out stopping  to  look  or  listen  for  such  trains,  he  allowed  the 
children  to  go  upon  the  track  of  the  defendant,  where  they 
were  struck  by  a  train,  they  will  find  for  the  defendant." 

The  jury  found  a  verdict  for  plaintiff,  assessing  her  dam- 
ages at  $7500 ;  but  the  court  deeming  this  excessive,  a  remit- 
titur of  $5700  wasentered,  and  judgment  entered  for  $1800. 
Defendant  appealed. 

J.  B.  Hama^  for  appellant 

Campbell  dc  Starling,  for  appellee. 

Woods,  J. — The  death  of  one  of  appellee's  children,  and  the 
serious  disablement  of  the  other,  resulted  from  their  being 
run  over  by  a  backing  train  of  appellant  There 
is  no  controversy  touching  this  fact.  The  negli-  f!Tj'** 
gence  of  the  appellant  is  thus  made  out  prima  facie,  gtauom.  "** 
and  it  becomes  its  duty  to  relieve  itself  of  the 
burden  of  liability  by  showing  circumstances  of  justification 
or  excuse.  As  matter  of  fact,  the  jury  which  tried  the  issue 
below  found  that  appellant's  evidence  *did  not  absolve  the 
defendant  corporation  from  liability,  and  a  careful  and  pro- 
tracted  examination  of  all  the  testimony  in  the  record  leaves 
us  unable  to  declare  that  the  verdict  is  unsupported  by  the 
evidence.  In  our  opinion  the  children  were  not  trespassers 
on  appellant's  premises  at  the  time  of  the  occurrence  of  the 
wretched  catastrophe.  They  were  not  on  appellant's  grounds 
by  mere  permission  only.  The  location  of  the  depot,  with 
ite  waiting-room  and  ticket-office ;  the  place  at  wnich  the 
trains  uniiormly  were  stopped  to  receive  and  disembark  all 
passengers  (white  persons);  the  necessity  of  crossing  the 
grounds  and  tracks  of  appellant  by  passengers  taking  or  leav- 
ing its  cars  at  Leland,  owing  to  the  location  of  the  station- 
house,  and  the  laying  out  of  the  main  line  and  side-tracks  of 
appellant's  railway  at  that  place,  at  or  near  the  point  of  its 
depot ;  the  fact  that  no  crossing,  other  than  the  space  in  front 
of  the  station-house,  and  between  it  and  the  contiguous  town, 
had  been  prepared  for,  or  was  used  by,  either  the  railroad 
officials  and  servants,  or  the  general  public,  for  pedestrians, 
in  passing  to  and  fro  between  the  railway-station  house  and 
the  town  adjacent — in  a  word,  the  location,  layout,  and  sur- 
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Foundings  of  the  station-house  and  tracks  must  be  regarded 
as  an  invitation  to  the  public  to  approach  and  depart  from 
the  depot  over  and  across  the  short,  smooth,  and  convenient 
space  lying  between  the  railway  offices  and  the  business  street 
of  the  town. 

It  is  true  some  of  the  witnesses  state  that  the  only  public 
crossings  at  Leland  are  two,  viz.,  one  beyond  Deer  creek 
from  the  town  and  the  depot  (whose  mention  even,  in  this 
case,  seems  idle),  and  another  about  600  feet  northwardly 
from  the  station-house  and  hotel  in  which  the  ticket-office  and 
waiting-room  were  kept,  at  the  point  denominated  the  "  Fifth- 
street  Crossing."  Whether  any  crossing  for  persons  on  foot 
was  to  be  found  where  Fifth-street  crossing  was  intersected 
by  the  railway  tracks  seems  doubtful,  to  say  the  least.  That 
a  foot-walk  had  been  prepared  by  the  defendant  corporation 
on  the  west  of  this  crossing,  designed  to  be  used  by  persons 
passing  from  the  crossing,  or  the  company's  warehouse  near 
the  crossing,  to  the  depot  immediately  across  the  tracks  from 
the  business  part  of  the  town,  is  shown  by  the  evidence  of 
one  witness  ;  but  that  this  was  known  to  the  public,  or  any 
part  of  it,  desiring  to  embark  upon  or  disembark  from  trains 
of  appellant,  does  not  appear,  nor  is  there  any  evidence  show- 
ing that  any  human  being,  railway  servant,  or  stranger  ever 
used  said  prepared  walk  on  the  w^est  of  the  tracks  in  passing 
from  Leland  to  the  station-house  of  appellant.  It  is  safe  to 
say  that  no  passenger,  stranger  to  Leland  and  the  railway 
buildings  and  layout  of  tracks,  on  disembarking  at  the 
station-house  at  that  point,  either  by  day  or  by  night,  and 
particularly  by  night,  would  have  walked  up  northwardly  for 
600  feet  on  the  west  side  of  the  lines  to  the  Fifth-street  cross,, 
ing,  and  there  have  walked  over  the  tracks,  and  then  have 
turned  southwardly,  and  walked  back  600  feet  to  the  town,, 
when  the  absence  of  all  beaten  and  defined  walks  leading  to 
the  town  from  the  depot  invited  him  to  use  the  smooth,  con- 
venient, cindered  ground  over  which  the  line  ran,  immediately 
in  front  of  the  depot,  and  beyond  which,  in  immediate  reaca 
and  view,  lay  the  town. 

So  inviting  passengers  to  approach  its  depot  in  this  town, 
the  appellant  was  under  strong  obligation  to  exercise  the 

utmost  care  and  caution  in  the  movement  of  its 
inpUed  ImtI-  trains  and  the  handling  of  its  cars,  so  as  to  prevent 
MOi^'rBto  «««  i^ijuries  to  persons  going  to  or  from  its  offices.  Did 
track.  it  exercise  the  utmost  care  and  caution  in  moving 

its  trains  at  the  time  when  the  injuries  complained 
of  were  inflicted  ?  The  jury  has  found  that  it  did  not,  and  the 
facts  are  not  so  clearly  and  strongly  in  conflict  with  this  find- 
ing as  to  justify  a  reversal  by  us.     That  the  injuries  were  in- 
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flicted  by  the  tram  of  appellant  is  confessedly  shown,  and 
prima  facte  its  negligence  is  thereby  made  out.  Is  the  evi- 
dence clear  and  convincing  that  the  injuries  were  inflicted 
under  circumstances  of  excuse  or  justification,  whereby  the 
appellant  is  absolved  of  wrong?  We  are  not  warranted  in  so 
affirming.  The  harrowing  accident  occurred  in  a  second, 
almost  in  the  twinkling  of  an  eye,  as  appellant's  counsel 
graphically  characterize  the  time,  and  every  incident  con- 
nected with  or  accompanying  it  transpired  in  a  moment  or 
two,  at  the  outside.  The  night  was  dark,  and  the  surround- 
ings unfavorable  for  exact  observation  or  minute  examination. 
As  to  the  occurrence  and  its  attendant  circumstances,  there 
is,  as  was  to  have  been  expected,  even  from  persons  altogether 
truthful  and  trustworthy,  much  seemiog,  and  some  real  con- 
tradiction. The  theory  of  the  appellee  was  that  the  children 
were  passing  around  a  motionless  train,  and  when  on  the 
track,  m  front  of  it,  the  same  was  suddenly  put  in  motion,  and 
steam  was  blown  off,  and  that  in  escaping  this  threatened 
danger,  caused  by  appellant's  servants,  the  children,  in  their 
alarm  and  confusion,  blinded  by  the  glare  of  the  headlight  of 
the  train  thus  suddenly  put  in  motion,  and  their  vision  and 
hearing  obstructed  and  impaired  by  the  steam  being  blown 
off  by  this  engine,  were  caused  to  come  into  contact  with 
another  train,  backing  down  upon  another  track,  which  had 
been  hidden  from  them  by  a  long  train  of  cars,  whose  engine 
they  had  undertaken  to  pass  around.  The  theory  of  the  ap- 
pellant was  that  the  children  unnecessarily  rushed  around  a 
motionless  engine,  and,  without  using  any  precaution,  reck- 
lessly ran  upon  another  train,  being  cautiously,  and  in  the 
usual  manner,  moved  upon  another  track.  There  is  evidence 
to  support  each  of  these  theories,  and  the  jury  might  properly 
have  found  the  facts  as  contended  for  by  either  party ;  but, 
having  found  as  the  jury  did,  the  question  is  not  whether  we 
would  have  so  found,  but  whether  such  finding  can  be  said  to 
rest  on  evidence. 

It  is  contended,  further,  that  the  trial  court  erred  in  its 
action  upon  the  instructions  asked  by  appellant,  and  refused. 
We  mignt  content  ourselves  by  saying  that  the 
instructions  given  for  appellant  fuUv  stated  the  Cftreofebii. 
law  for  defendant  below,  and  that  those  refused  drei~inpit«d 
were  properly  withheld  from  the  jury.     We  think  ■•»!*«•■«•• 
it  proper  to  consider  the  action  of  the  court  in 
refusing  appellant's  fourteenth  instruction,  however,  and  to 
show  the  correctness  of  such  action.     The  instruction  wholly 
excludes  from  the  mind  of  the  jury  the  element  of  the  respon- 
sibility of  the  two  children,  and  of  the  reciprocal  rights  and 
duties  of  them  and  the  railroad  company.     The  elder  child 
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had  presum{)tiyely  arrived  at  the  age  when  discretion  is 
usually  exercised,  though  not  in  perfect  degree.  She,  at  any 
rate,  was  no  longer  an  infant  in  leading  strings,  nor  a  minor 
of  such  tender  years  as  to  preclude  discretion  on  her  part, 
and  accountability  and  responsibility  proportionate  to  her 
discretion.  Where  the  child  is  not  wholly  irresponsible,  the 
capacity  and  experience  of  such  child  are  to  be  considered ; 
and,  whether,  in  the  particular  case,  the  injured  minor  exer- 
cised the  care  and  caution  usually  looked  for  in  other  children, 
of  like  age  and  capacity  with  the  one  complaining,  is  a  question 
for  the  jury's  determination.  The  wholly  irresponsible  infant 
has  imputed  to  it,  without  limit  or  qualification,  the  conduct 
of  the  parent,  or  other  person  standing  in  loco  parentis^  but 
this  is  not  the  rule  of  reason  or  law  in  case  of  a  child  who  has 
arrived  at  an  age  where  capacity  and  discretion  are  presumed. 
The  supposed  negligence  of  Henry  Dreyfus  is  imputed  bodily 
to  both  children,  and  any  consideration  of  their  capacity,  ex- 
perience, and  discretion  is  excluded  from  the  jury.  The 
knowledge  of  Henry  Dreyfus  as  to  the  situation  of-  the  depot 
at  Leland,  the  lay  out  of  the  tracks,  and  the  movement  of 
trains  is  imputed,  in  its  entirety,  to  the  children. 

The  absolute  imputation  of  the  negligence  of  Dreyfus  was 
improper,  and  the  instruction  was  erroneous,  to  the  extent 
indicated.     Affirmed. 

Injuries  to  Persons  Crossing  Tracks  at  Railroad  Stations.  —  See  port, 
Richmond  &  D.  R.  Co.  v.  Powers,  and  cases  cited  in  note. 


BiCHMOND  &  Danville  B.  Co. 

V. 

Powers  et  cu. 

(U,  8.  Supreme  Court,  April  17,  1898.) 

Injury  at  Station— Crossing  Track — Failure  to  Ring  Bell — Negligence. — 
In  an  action  against  a  railroad  company  for  death  at  a  railroad  station,  it 
appeared  that  the  deceased  alighted  from  a  railroad  train  in  the  night-time. 
After  alighting,  he  helped  to  assist  a  family  from  the  train  and  then  at- 
tempted to  cross  an  intervening  track  to  the  railroad  eating-house.  The 
two  tracks  were  eight  or  ten  feet  apart,  the  ties  of  the  intervening  one 
having  been  covered  with  dirt  and  made  level  for  the  accommodation  of 
passengers.  Neither  the  deceased  nor  those  with  him  knew  that  there  was 
a  track  in  that  place.  The  deceased  was  struck  by  a  train  running  at  a 
rapid  rate  in  a  direction  opposite  to  that  of  the  one  on  which  he  had  trav- 
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elled,  without  any  sigDal  to  indicate  its  approach  having  been  given.  It 
appeared  that  neither  the  deceasexl  nor  his  fellow-passengers  had  ever  been 
at  that  station  before.  Heldj  that,  although  there  was  some  conflicting 
testimony  as  to  the  facts  above  stated,  the  deceased  could  not,  as  a  matter 
of  law,  be  held  guilty  of  contributory  negligence. 

In  error  to  the  U.  S.  Circuit  Court  for  the  northern  district 
of  Georgia. 

On  April  11,  1886,  W.  D.  Powers  was  run  over  by  a  train 
belonging  to  the  Bichmond  &  Danville  Railroad  Company,  at 
a  station  known  as  "  Lula/'  and  so  injured  that  he  died  in 
a  few  hours.  This  action  was  brought  to  recover  damages 
therefor.  The  plaintiffs  are  his  children,  and  the  proper  par- 
ties, under  the  Geor^a  statutes,  to  maintain  the  action.  It 
was  commenced  in  the  city  court  of  Atlanta,  Ga.,  and  thence 
removed  by  the  defendant  to  the  Circuit  Court  of  the  United 
States  for  the  northern  district  of  Georgia.  A  trial  was  had 
in  November,  1888,  which  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiffs  for  $9800.  On  the  trial  the  defend- 
ant asked  the  following  instruction : 

"  The  undisputed  fact  exists  in  this  case  that  the  deceased 
man,  Powers,  oeing  at  the  time  about  forty-five  years  of  age, 
and,  so  far  as  the  evidence  discloses,  in  full  possession  of  all 
his  faculties,  deliberately  stej>ped  upon  the  railroad  track 
immediately  in  front  of  an  engine  which  was  running  toward 
him  at  the  rate  of  five  or  six  miles  an  hour,  and  not  more 
than  ten  feet  off,  and  was  almost  instantly  run  over  and  killed. 

"  To  say  that  this  was  an  ordinarily  careful  act,  or  that  this 
conduct  was  not  negligence  on  his  part,  would  do  violence  to 
a  plain  and  well-settled  principle  of  law.  Admitting  that  he 
was  a  passenger,  and  therefore  not  bound,  as  a  traveller  on 
the  highway  approaching  a  crossing  would  be  bound,  to  listen 
and  to  look  both  ways  before  attempting  to  cross  the  track, 
still  the  immediate  presence,  within  a  few  feet,  of  a  moving 
locomotive,  would,  it  seems  to  me,  have  awakened  all  the 
senses  of  an  ordinarily  careful  man,  and  would  have  warned 
him,  in  more  ways  than  one,  that  he  ought  not  to  put  himself 
on  the  track,  right  in  front  of  it. 

'^  It  cannot  be  doubted  that  this  was  a  careless  and  danger- 
ous step.  If  he  had  been  ordinarily  careful  he  would  not 
have  been  killed  or  injured,  even  if  the  defendant  was  negli- 
gent. There  is  nothing  in  the  other  testimony  in  the  case 
which  relieves  him  from  the  consequences  of  this  act  of  neg- 
ligence. If  he  had  not  died  and  had  brought  suit,  he  could 
not  have  recovered,  nor  can  these  plaintiffs  recover,  under 
these  facts ;  and  it  is  therefore  your  duty,  under  the  new  law, 
to  find  a  verdict  for  the  defendant.*' 
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This  instruction  was  refused,  and  exception  duly  taken. 
Henry  Jackson  and  Pope  Barrom^  for  plaintiff  in  error. 
Hoke  Smithy  for  defendants  in  error. 

Brewer,  J. — The  only  error  assigned  is  in  the  refusal  of  the 
court  to  instruct  the  jury,  as  requested,  substantially,  that  the 
deceased  was  guilty  of  such  contributory  negli> 
Contribatorr  crence  as  to  prevent  a  recovery.  It  is  well  settled 
w'SenT^H'..  that,  where  there  is  uncertainty  as  to  the  existence 
tioa  of  fket.  of  either  negligence  or  contributory  negligence,  the 
question  is  not  one  of  law,  but  of  fact,  and  to  be 
settled  by  a  jury ;  and  this  whether  the  uncertainty  arises 
from  a  conflict  in  the  testimony,  or  because,  the  facts  being 
undisputed,  fair-minded  men  will  honestly  draw  different  con- 
clusions from  them.  Eailroad  Co.  v.  Stout,  17  Well.  657  ^ 
Kailroad  Co.  v.  McDade,  135  U.  S.  554,  44  Am.  &  Eng.  K 
Cas.  505 ;  Kailroad  Co.  v.  Converse,  139  U.  S.  469.  No  ob- 
jection is  made  to  the  instructions  which  were  ^ven,  no  sug- 
gestion that  the  law  as  to  negligence  and  contributory  negh- 
gence  was  not  properly  stated  to  the  jury ;  so  we  have  the 
question  whether  the  facts,  as  developed  by  the  testimony, 
were  such  as  to  compel  a  declaration,  as  a  matter  of  law,  by 
the  court,  that  there  was  contributory  negligence  on  the  part 
of  the  deceased  such  as  to  prevent  a  recovery. 

What  are  the  facts,  as  disclosed  by  the  testimony?  Lula 
is  a  station  in  Hall  county,  Ga.,  at  wnich,  at  that  time,  both 
the  north  and  south  bound  trains  of  the  defendant's  road 
stopped  for  supper.  Deceased  was  a  passenger  on  the  north- 
bound train.  There  were  two  tracks  in  front  of  the  station 
and  eating-house.  The  south-bound  train  arrived  first,  and 
ran  along  the  inner  track — the  one  nearest  to  the  station. 
After  its  passengers  had  all  gone  in  to  supper,  it  moved  back 
toward  tne  north,  and  left  the  space  in  front  of  the  station 
and  eating-house  open.  Soon  afterward  the  north-bound 
train  came  in,  and  passed  up  on  the  outer  track.  This  was 
about  8  o'clock  in  the  evening.  The  deceased  did  not  intend 
to  go  any  further  than  Lula,  and  expected  to  spend  the  night 
there.  The  two  tracks  were  from  eight  to  ten  feet  apart. 
The  earth  between  the  rails  on  the  inner  track  had  been  lev- 
elled up,  covering  the  ties,  so  as  to  make  a  smooth  place  for 
walking  upon.  There  was  no  light,  other  than  the  headlights 
of  the  locomotives,  and  from  a  bonfire  of  pine  knots  near  the 
eating-house.  After  the  north-bound  train  had  stopped,  and 
other  passengers  had  left  the  train  for  the  purpose  of  going 
in  to  supper,  deceased  started  with  two  satcnels,  one  in  each 
hand,  across  the  track  to  go  to  the  eating-house,  or  hotel ;  and 
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just  at  that  time  the  sonth-bound  train  moved  up,  and  ran 
upon  and  injured  him.  In  reference  to  the  foregoing  facts 
there  was  no  dispute. 

Further  than  that,  there  was  testimony  tending  to  show 
that  as  deceased  was  leaving  the  train  a  man  witii  his  wife 
and  two  children,  five  and  seven  years  of  age,  started  to  get 
off  the  car ;  that  deceased,  putting  down  his  satchels,  stopped 
to  help  them  off ;  that  there  was  no  conductor,  brakeman,  or 
other  officer  of  the  company  present  to  render  any  assistance  ;. 
that,  after  they  were  saiely  off  the  car,  deceased  took  up  his 
satchels,  and  they  all  started,  nearly  together,  in  the  direc- 
tion of  the  eating-house,  at  an  angle  across  the  inner  track ; 
that  while  thus  walking  the  south-bound  train  came  along, 
without  ringing  a  bell,  at  a  rapid  speed ;  that  the  engineer, 
being  on  the  right  hand  of  the  engine,  could  not  see  any  one 
on  the  left  side  of  the  track  for  quite  a  distance  in  front  of 
the  engine,  and  the  fireman  was  so  occupied  that  he  could 
not  see  the  track  at  all ;  that,  just  as  the  engine  neared  the 
party,  somebody  called  out,  and  the  man  who  had  been 
helped  off  the  train  by  the  deceased  jumped,  with  his  wife, 
pushing  the  children  over,  and  barely  landing  on  the  plat- 
form as  the  engine  passed  by,  while  deceased,  who  was  at  his 
side,  but  a  trifle  in  the  rear  of  the  others,  was  caught  by  it, 
and  run  over.  It  did  not  appear  that  any  of  the  party  had 
ever  been  at  Lula  before,  or  knew  of  the  existence  of  an  inner 
track,  or  the  situation  or  surroundings,  although  it  did  appear 
that  the  deceased  had  been  travelling  on  the  railroad,  xhe 
man  and  his  wife  who  thus  narrowly  escaped  testified  that 
they  did  not  know  there  was  a  track  upon  which  they  were 
walking ;  that  no  bell  was  rung,  and  that  they  had  no  thought, 
of  an  approaching  train  until  the  outcry,  upon  which  they 

i'umped,  and  barely  saved  themselves.  What  the  deceased 
leard  and  saw  and  knew  is  not  a£Srmatively  shown,  but  the 
entire  circumstances  of  the  injury  tend  to  show  that  he  was 
as  ignorant  as  they  in  respect  to  these  •matters.  They  had 
moved  but  a  few  steps  from  the  car  toward  the  eating-house 
before  the  deceased  was  struck.  Upon  such  facts  as  these,  is 
it  not  a  question  upon  which  minds  might  differ  as  to  whether 
the  deceased  was  guilty  of  contributory  negligence  ?  Do  not 
these  facts  tend,  at  least,  to  show  that  he  was  exercising  due 
care  ?  His  tarrying  behind  the  other  passengers  was  owing 
simply  te  his  effort  to  help  those  who  needed  help,  and  in 
discharging  a  duty  resting  upon  the  o£Scers  of  the  company, 
and  neglected  by  them.  After  they  had  all  alighted  from  the 
car,  they  started  together  in  the  direction  of  the  eating-house, 
as  disclosed  by  the  bonfire,  without  knowledge  of  an  inter- 
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yening  track,  or  withont  thought  of  an  approaching  train.  No 
bell  was  rang,  no  warning  given,  until  the  moment  of  the  ac- 
cident, and  then  too  late  for  all  of  the  party  to  save  them- 
selves. 

It  seems  as  though  there  could  be  but  one  answer  to  these 
questions.     If  these  facts  do  not  establish  due  care  on  his 

fart,  they  at  least  tend  Very  strongly  to  prove  it. 
tenimoa  ^  ^®  *^^®  there  was  testimony  tending  to  show 

"^"'^'  a  different  state  of  facts ;  that  the  bell  of  the  en- 
gine was  rung  as  it  moved  down  the  track  in  front  of  the  sta- 
tion-house ;  that  it  was  moving  at  a  very  slow  rate  of  speed — 
not  faster  than  a  man  would  walk ;  that  the  deceased,  on 
alighting,  put  down  his  satchels,  waiting  for  some  one  from 
the  hotel  to  come  and  help  him  carry  them ;  and  that  he  was 
there  some  minutes  before  he  started  for  the  hotel.  And,  in- 
deed, there  was  some  testimony  tending  to  show  that  there 
were  no  such  persons  present  as  the  family  who  claimed  that 
they  were  helped  off  the  train  by  deceased.  But,  of  course, 
all  conflict  in  th^  testimony  was  settled  by  the  jury,  and  could 
not  be  determined  by  the  court ;  and  unless  it  were  affirma- 
tively shown  that  the  deceased,  when  he  left  the  car  and 
started  toward  the  eating-house,  knew  that  he  was  walking 
along  a  track,  and  that  there  was  danger  from  another  train, 
and  with  such  knowledge  neither  looked  nor  took  precautions 
to  satisfy  himself  whemer  there  was  present  danger  there- 
from, it  surely  cannot  be  held  that  there  was,  as  a  matter  of 
law,  confaibutory  negligence  on  his  part. 

There  was  no  error  in  refusing  the  instruction,  and  the 
judgment  is  affirmed. 

Injuries  to  Passengers  Crossing  Trades  at  Stations  and  Run  Over  by  In- 
coming Trains.— See  Chaffee  v.  Old  OoloDy  R.  Co..  (R.  I.),  52  Am.  &  Eng. 
R.  Cas.  866,  note,  871 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Herrick,  (Ohio),  50 
Am.  &  Eng.  R.  Cas.  25;  McGeehan  9.  Lehiffh  Valley  R.  Co.  (Pa.),  50  Id, 
82;  Ensley  R.  Co.  v.  Chewning,  50  Id.  46;  Debbins  v.  Old  Ck>lony  R.  Co. 
(Ma&s.),  47  Id.  581,  DOte,  583. 
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Cunningham  et  al 

V. 
BOABD  OF  'BaILBOAD  GOIOOBSIONEBS. 

(158  Mcusaehiuetts,  104.) 

Location  and  Relocation  of  Railroad  Stations — Statutes  Construed. — 
Section  156  of  the  Public  Statutes  of  Massachusetts,  which  provides  that 
no  passenger-station  established  for  five  years  shall  be  abaudoned  without 
the  consent  of  the  legislature,  and  a  later  act  which  provides  that,  with 
certain  exceptions,  stations  may  be  relocated  with  the  written  consent  of 
the  railroad  commissioners  and  of  the  local  authorities,  are  not  in  conflict, 
in  view  of  the  general  tendency  of  the  legislature  to  place  the  regulation 
of  the  relocation  of  stations  within  the  operation  of  general  laws ;  and  the 
statutes  as  they  stand  authorize  the  consolidation  of  two  such  stopping 
places  into  one  by  relocation  at  one  point  in  one  proceeding,  with  special 
regard  to  the  accommodation  of  the  public  convenience. 

Same — Petition  for  Certiorari — Parties. — Where  none  of  the  petitioners 
for  the  certiorari  to  review  the  action  of  the  commissioners  in  authorizing 
such  relocation  were  parties  to  the  proceedings  before  the  board,  and  none 
of  them  would  have  been  entitled  to  a  private  remedy  if  the  action  of  the 
board  was  unauthorized,  they  could  not  maintain  the  certiorari,  however 
much  their  estates  might  be  affected  by  the  proposed  changes. 

Case  reserved  from  Saffolk  supreme  judicial  court. 

Petition  of  Frederic  Cunningham  and  others  for  certiorari 
to  quash  the  action  of  the  board  of  railroad  commissioners 
on  a  petition  to  relocate  the  railroad  stations  in  the  town  of 
Brookline,  in  Norfolk  county. 

Charles  F.  Oreenough  for  petitioners. 

Samvd  Hoar  for  respondent. 

Bareeb,  J. — The  contention  that  two  railroad  stations  can- 
not be  relocated  at  the  same  point  in  one  proceeding  under 
the  provisions  of  Pub,  St.  c.  112,  §  157,  because  such  a  change, 
necessarily  lessening  the  number  of  stopping- places,  is  an 
abandonment  forbidden  by  the  provisions  of  Pub. 
St.  c.  112,  §  156,  is   unsound.     The  sections  re-  Beiocation  Md 
ferred  to  are  practically  identical  with  sections  eonsviidAtioB 
116,  117,  St.  1874,  c.  372,  which  was  a  codification,  of  atationg. 
and  contained  the  direction  that  its  provisions,  so 
far  as  they  were  the  same  as  those  of  existing  laws,  should  be 
construed  as  a  continuation  of  them,  and  not  as  new  enact- 
ments.    St.  1874,  c.  372,  §  183.     The  laws  regulating  the  sub- 
jects dealt  with  by  the  sections  mentioned  were  St.  1865,  c. 
175,  iiml  St.  1872,  c.  162 — the  first  of  which  provided  that  no 
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-station  established  for  five  years  should  be  abandoned  with- 
out the  consent  of  the  legislature ;  and  the  second  that,  with 
certain  exceptions,  stations  might  be  relocated  with  the  writ- 
ten consent  of  the  board  of  railroad  commissioners  and  of 
the  local  authorities. 

Although  it  was  apparent  that  not  only  was  the  public  con- 
veuience  involved  in  the  abandonment  of  a  station,  but  that 
the  value  of  neighboring  lands  might  be  seriously  affected 
thereby,  the  subject  was  first  regulated  by  St.  1865,  c.  175. 
Thereafter  the  board  of  railroad  commissioners  was  estab- 
lished, and  required,  whenever  in  its  judgment  a  change  of 
stations  should  be  reasonable,  to  so  inform  the  corporation, 
and  to  report  the  matter  to  the  legislature.  St  1869,  c.  408, 
§  3.  See,  also,  St.  1874,  c.  372,  §  9 ;  Pub.  St.  c.  112,  §  16.  In 
the  year  1871  a  petition  to  compel  the  erection  of  a  union 
station  was  referred  to  the  railroad  commissioners,  whose 
report  called  the  attention  of  the  legislature  of  1872  to  the 
fact  that  the  petition  was  one  of  a  numerous  class,  which 
should  be  regulated  by  a  general  law  authorizing  the  reloca- 
tion and  discontinuance  of  railroad  stations  wnenever  de- 
manded by  a  decided  preponderance  of  public  convenience 
and  popular  desire.  Pub.  Doc.  1872,  No.  29,  p.  ccL  This 
recommendation  seems  to  have  resulted  in  the  passage  of 
St.  1872,  c.  162,  which  contained  a  section,  omitted  from  the 
codification  of  1874,  to  the  effect  that  it  should  be  construed 
not  to  affect  any  legislative  act  specifically  directing  the  con- 
struction or  maintenance  of  any  station,  and  not  to  apply  to 
any  station  in  regard  to  the  location  of  which  legal  proceed- 
ings were  then  pending.  St.  1872,  c.  162,  §  2.  Instances  of 
such  legislative  acts  were  St.  1866,  c.  126;  St.  1867,  c.  112; 
St.  1868,  cc.  89,  384, — considered  by  this  court  in  Com.  t*. 
Eastern  E>.  Co.,  and  Keene  v.  Same,  103  Mass.  254 ;  and  St. 
1871,  c.  343,  requiring  the  erection  of  the  union  station  in 
Worcester.  Litigation  was  then  pending  in  the  Supreme 
Court  of  the  United  States  with  reference  to  St.  1868,  c.  348, 
requiring  the  erection  of  a  station  at  a  particular  point  in 
Lynn.  Since  the  passage  of  St.  1872,  c.  162,  numerous  sta- 
tions have  been  relocated ;  but  in  no  instance,  save  the  present, 
has  consent  been  sought  to  a  relocation  by  which  two  stations 
would  be  consolidated  at  the  same  point,  except  under  the 
provisions  of  special  statutes.  Such  special  acts  are  found 
in  St  1878,  c.  118 ;  St.  1884,  c.  47 ;  and  St.  1891,  c.  211.  A 
special  act  authorizing  the  discontinuance  of  a  station  is  found 
in  St.  1878,  c.  117,  and  one  authorizing  an  abandonment  and 
relocation  at  a  point  so  remote  that  the  change  could  not  be 
made  under  the  provisions  of  the  general  law  is  to  be  found 
in  St  1871,  c.  183.    The  provisions  of  Pub.  St.  c.  112,  §§  156, 
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157,  were  considered  by  this  court  in  1884  in  Attorney-Gen- 
eral V.  Eastern  B.  Co.,  137  Mass.  48,  21  Am.  &  Eng  B.  Cas. 
237. 

Becnrring  to  the  state  of  the  legislation  upon  the  passage 
of  St.  1872,  c.  162,  it  is  clear  that  the  operation  of  St  1865,  c. 
175,  was  so  far  affected  by  the  later  statute  that  an  abandon- 
ment resulting  from  a  relocation  properly  made  under  its 
provisions  is  not  within  the  prohibition  of  the  former  statute. 
This  conclusion  follows  from  a  consideration  of  the  scope  of 
each  statute,  the  history  of  St.  1872,  c.  162,  and  the  fact  that 
every  relocation  must  involve  an  abandonment  of  the  old 
stopping-place.  It  is  supported  by  the  peculiar  wording  of 
the  second  section,  which  declares  that  the  statute  shall  be 
construed  not  to  affect  certain  legislative  acts,  of  which  St. 
1865,  c.  175,  was  not  one.  That  such  was  its  contemporary 
construction  is  shown  by  the  fact  that  in  the  ensuing  year 
several  stations  were  relocated  (Pub.  Doc.  1874,  No.  29,  p. 
36),  and  no  litigation  ensued.  There  is  no  reason  why,  in  this 
particular,  a  different  construction  should  be  given  to  the  sec- 
tions of  the  codification  of  1874,  or  of  the  rublic  Statutes, 
regulating  this  subject.  These  re-enactments  show  that,  when 
properly  construed,  the  provisions  relating  to  abandonment 
and  to  relocation  are  not  in  conflict.  The  omission  from  the 
codification  of  1874  of  the  second  section  of  St.  1872,  c.  162, 
thus  placing  all  stations  within  the  operation  of  the  section 
authorizing  relocation,  is  significant  of  the  intention  of  the 
legislature  to  place  the  regulation  of  the  location  of  all  sta- 
tions within  the  operation  of  general  laws.  The  instances  of 
special  acts  dealing  with  particular  stations  are  but  of  slight 
significance.  The  expenditure  of  money  involved  in  any 
change  is  so  great  that  in  any  instance  the  special  act  may 
have  been  sought  to  compel  the  corporation  to  make  the 
change,  and  special  acts  are  too  often  granted  for  purposes 
which  might  be  accomplished  under  general  laws,  to  justify 
an  inference  that  they  are  passed  because,  in  the  opinion  of 
the  legislature,  a  general  law  does  not  apply. 

Assuming  that  the  statutes  as  they  now  stand  do  not  forbid 
any  abandonment  which  results  from  a  relocation  properly 
made,  we  reach  the  question  whether  section  157  authorizes 
the  consolidation  of  two  stopping-places  into  one  by  their  re- 
location at  one  point  in  one  proceeding.  The  words  of  the 
statute,  "  may  relocate  passenger-stations,"  favor  such  a  view, 
although,  had  the  singular  number  been  used,  that  would  not 
have  been  decisive  against  it.  See  Gen.  St.  c.  3,  §  7,  cl.  2 ; 
Pub.  St.  c.  3,  §  3,  cl.  4  But  the  controlling  consideration  is 
to  be  found  in  the  purpose  of  the  statute.  In  Attorney-Gen- 
eral 17.  Eastern  B.  Co.,  ubi  supra,  the  test  of  the  power  to  make 
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a  relocation  under  the  circumstances  there  disclosed  was  not 
held  to  be  whether  the  old  stopping-place  was  abandoned ; 
the  act  that  the  community  served  by  the  old  station  would 
be  better  accommodated  by  the  new  one  in  the  same  neigh- 
borhood was  held  sufficient  to  justify  a  relocation.  Where 
two  existing  stations  are  in  the  same  neighborhood,  the  test 
is  to  be  found  in  the  convenience  of  those  served  by  the  old 
stations,  unless,  as  it  is  not  necessary  now  to  decide,  if  the 
general  public  convenience  would  be  increased  by  a  reloca- 
tion which  would  not  unreasonably  incommode  those  spe- 
cially accommodated  by  the  old  stations,  such  a  state  of  facts 
would  likewise  justify  a  relocation.  In  the  case  cited  the 
change  held  to  be  authorized  by  the  statute  involved  the 
removal  of  the  stopping-place  a  distance  of  1500  feet. 
Suburban  stations  are  usually  half  a  mile  or  more  apart> 
while  in  the  present  case  both  stations  are  not  only  in  the 
same  town  and  neighborhood,  but  are  less  than  1500  feet 
apart,  and  the  proposed  stopping-place  is  nearly  central  be- 
tween them.  It  is  plain  that  either  station  might  be  properly 
relocated  at  the  proposed  site,  and  that  the  ultimate  consoh- 
dation  of  both  at  that  point  could  be  accomplished  by  con- 
secutive proceedings,  unless  the  consolidation  of  two  stations 
is  wholly  forbidden.  In  our  opinion  it  is  not.  The  intention 
of  the  present  statutes  is  to  allow  such  changes  of  stopping- 
places  in  any  neighborhood,  as,  having  special  regard  to  the 
accommodation  of  that  neighborhood,  shall  best  serve  the 
public  convenience ;  and  since  the  adoption  of  this  policy  by 
the  legislature,  as  shown  by  its  imposing  upon  the  board  of 
railroad  commissioners  the  duty  of  recommending  all  such 
changes  of  station  as  it  may  deem  expedient  to  secure  the 
safety,  convenience,  and  accommodation  of  the  public,  and 
the  passage  of  St.  1872,  c.  162,  the  hard  and  fast  rule  pre- 
scribed by  St.  1865,  c.  175,  that  the  number  of  stopping-places 
cannot  be  lessened,  no  longer  obtains. 

This  being  so,  there  is  no  reason  why  two  stations  which 
are  so  situated  that  each  can  be  properly  relocated  at  the 
same  point  may  not  be  so  relocated  at  the  same  time  and  in 
one  proceediug.  In  such  a  case,  the  considerations  which 
must  govern  the  action  of  the  public  boards  whose  consent  is 
necessary  are  the  same,  whether  their  consent  is  asked  to  the 
relocations  separately  or  to  both  at  once.  In  either  course, 
the  same  principles  are  to  be  applied,  and  the  discretion  to 
be  exercised  by  them  is  the  same.  Dealing  with  both  stations 
at  the  same  time  works  no  additional  hardship  to  any  person 
whose  interests  are  prejudiced  by  the  disuse  of  either  stop- 
ping-place, while  it  allows  improvements  which  benefit  the 
neighborhood  to  be  more  speedily  and  economically  accom- 


VOL.  66]  STATIONS — RELOCATION   AND   CONSOLIDATION.     305 

plisbed.  If  incidental  advantages  result  to  the  travelling 
public,  or  to  the  railroad  corporation,  that  is  no  reason 
against  permitting  the  course.  We  regard  the  decision  of 
this  court  in  Attorney-General  v.  Eastern  R.  Co.,  vii  supra^ 
as  leaving  open  the  question  now  decided,  as  well  as  that 
whether  the  relocation  of  a  single  station  might  be  so  made 
as  not  to  be  justified  by  the  provisions  of  Pub.  St.  c.  112,  § 
157.  In  that  case  there  remained  as  many  stopping-places 
in  the  town  as  before ;  but  the  old  stopping-place  was  dis- 
continued, and  the  change  was  held  to  be  not  an  abandon- 
ment prohibited  by  the  statute,  because  the  community 
accommodated  by  the  old  station  were  properly  found  by 
the  commissioners  to  be  better  accommodated  in  the  same 
neighborhood  by  the  new.  The  decision  notes  the  fact  that 
the  number  of  stations  was  not  diminished,  but  does  not 
state  that  such  a  result  could  not  in  any  case  be  properly 
reached,  and  no  such  point  was  involved  in  the  determination 
of  that  case. 

It  is  also  clear  that  the  petition  for  certiorari  must  be  dis- 
missed for  another  reason.     None  of  the  petitioners  are  par- 
ties to  the  proceedings  before  the  respondent,  and 
none  of  them  show  such  a  state  of  facts  as  would  P«**ti»»  "»' 
entitle  them  to  a  private  remedy  if  the  action  of  p^pw  plp^ 
the   board  was  unauthorized  or  illegal.      While,  ties, 
therefore,  the  law  remains  as  at  present,  as  pointed 
out  by  the  decision  of  this  court  in  Davis  v.  County  Com'rs, 
153  Mass.  218,  the  petitioners,  however  much  their  estates 
may  be  affected  by  the  proposed  changes,  have  no  standing  in 
court.     We  have  stated  our  views  upon  the  principal  question 
raised  by  them,  because  we  were  informed  at  the  hearing 
that  the  petitioners  were  in  fact  the  persons  who  would  be 
most  affected  by  the  abandonment  of  the  old  stations,  and 
that  they,  as  well  as  the  railroad  corporation  and  the  re- 
spondent, thought  an  early  indication  of  the  opinion  of  the 
court  upon  the  principal  question  involved  of  importance,  not 
only  in  this  case,  but  as  affecting  the  community.    Petition 
dismissed. 

Abandonment  of  Stations— Relocation. — In  State  v.  Des  Moines  <&  E.  R. 
Co.  (Iowa,  Feb.  3,  1893.),  54  N.  W.  Rep.  461,  it  was  held  that  a  railroad 
company  might  abandon  a  station  which  it  had  maintained  for  several 
years  at  a  point  intermediate  between  two  points  where  its  lines  crossed 
other  roads,  and  establish  two  other  stations  at  equal  distances  from  the 
two  junctions,  where  it  appeared  that  the  inhabitants  accommodated  by 
the  old  station  were  not  deprived  of  reasonable  facilities  to  transact  busi- 
ness with  the  company;  and  in  such  a  case  the  railroad  commissioners  had 
no  authority  to  interfere  with  the  defendant  in  the  management  of  its 
property  and  the  location  of  its  stations. 

See,  as  to  removal  and  abandonment  of  stations,  State  v.  Alabama  &  Y. 
B.  Co.  (Miss.),  50  Am.  &  Eng.  R.  Cas.  14. 

56  A.  &  E.  R.  Cas.— 20 
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Flobida  Central  &  Frminbular  B.  Oo. 

V. 

State  ex  rd.  Matob,  eto.,  of  Town  of  Tayaees. 

(81  moridoy  482.) 

Mandamus-— Enforcement  of  Public  Right-— Interest  of  Relator. — When 
mandamus  is  resorted  to  for  the  purpose  of  enforcing  a  priyate  right, 
the  person  interested  in  having  the  right  enforced  must  be  the  relator. 
In  such  case  the  relator  is  considered  the  real  party,  and  his  right  to 
the  relief  must  clearly  appear;  but  where  the  object  is  the  enforcement 
of  a  public  right  the  people  are  regarded  as  the  real  party,  and  the  relator 
need  not  show  that  he  has  any  legal  interest  in  the  result.  It  is  enough 
that  he  is  interested  as  a  citizen  in  having  the  laws  executed  and  the  duty 
in  question  enforced. 

Same— Purpose  of  the  Writi — Mandamtis  never  lies  to  enforce  the  per- 
formance of  private  contracts. 

Contract  Obliging  Railroad  Company  to  Locate  Depot  at  Particular 
Point — Discretion  of  Railroad  Companyi — Contracts  undertaking  to  obli- 
gate a  railroad  company  to  establish  its  depot  exclusively  at  a  particular 
point  are  void  as  against  public  policy.  8uch  companies  should  be  left 
free  to  establish  and  re-establish  their  depots  wherever  the  public  welfare 
or  wants  of  the  public  may  require. 

Same — Authority  of  Courts  to  Control  Company's  Discretion! — The 
courts  are  not  authorized  by  majidamtu  to  so  far  control  a  railroad  com- 
pany's discretion  in  the  matter  of  the  location  of  its  depot  buildings  as  to 
indicate  in  any  case  the  exact  spot  of  such  location. 

Alternative  Writ— Recitaisi — The  mandatory  part  of  an  alternative  writ 
of  mandamus  must  conform  to  the  case  made  by  the  recitals  in  such  writ, 
and  must  not  require  more  to  1)e  done  than  is  justified  by  such  recitals. 

Same — Mandatory  Part  of  Such  Writ — Requirements! — The  range  of 
action  required  of  the  respondent  by  an  alternative  writ  of  mandamus 
should  be  clearly,  particularly,  and  explicitly  set  forth  in  the  mandatory 
part  of  such  writ.  The  duty  commanded  should  not  be  left  to  indiscrimi- 
nate outside  ascertainment  dehors  the  writ. 

Error  to  Lake  circuit  court 

Watt  dt  Knight  and  John  A.  Henderson^  for  plaintiff  in  error. 

Alex.  St,  dair-Ahrama^  for  defendants  in  error. 

Taylor,  J. — On  the  11th  of  March,  1891,  an  alternative 
writ  of  mandamus  was  granted  and  issued  by  the  judge  of  the 
circuit  court  in  and  for  Lake  county,  in  the  seventh  judicial 
circuit,  upon  the  petition  of  the  state  on  the  relation  of  the 
mayor,  inhabitants,  and  town  of  Tavares,  against  the  corpo- 
rate plaintiff  in  error,  the  Florida  Central  &  Peninsular  Bail- 
road  Company.  Upon  the  denial  of  a  motion  to  quash  the 
altemative  writ,  and  the  sustaining  of  a  demurrer  to  the 
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Tespondent*s  answer,  a  peremptory  writ  was  awarded,  and 
from  this  judgment  the  respondent  takes  error. 

The  alternative  writ,  which  contains  all  the  recitals  in  the 
petition  making  application  therefor,  is  as  follows :  ^'  Where* 
as,  the  state  of  Florida,  on  the  relation  of  the  major,  inhabi- 
tants, and  town  of  Tavares,  has  filled  its  petition  for  mxniia'- 
Tntis^  and  it  appearing  from  the  allegations  of  the  petition 
that  the  Florida  Central  and  Peninsular  Bailway  Company, 
successors  to  the  Florida  Bailway  and  Navigation  Company, 
is  a  corporation  duly  chartered  under  the  laws  of  the  state  of 
Florida,  and  doing  business  in  said  state,  and  within  the 
limits  of  the  town  of  Tavares,  and  that  said  town  of  Tavares 
Jias  been  a  regularly  established  station  of  and  for  said  rail- 
way for  more  than  six  years  past,  and  that,  when  the  said 
railroad  was  first  constructed,  Alex.  St.  Clair-Abrams,  in  his 
own  person,  ^ave  the  said  railway  the  right  of  way  in  the 
said  town,  and  also  a  block  of  land  known  as  *  Shore  Park,' 
the  consideration  for  which  was  that  said  railway  company 
should  cause  to  be  constructed  on  said  block  of  land  a  pas- 
senger depot,  and  that  all  passenger-trains  of  said  railway 
company  should  stop  at  such  passenger  depot ;  and  that  the 
inhabitants  and  town  of  Tavares  assented  to  the  use  and 
occupancy  of  the  streets  and  avenues  of  said  town  by  said 
railroad  upon  the  understanding  and  condition  that  the 
passenger  depot  would  be  constructed  on  the  block  known  as 
^  Shore  Park,'  said  block  being  the  best  situated  and  most 
convenient  to  the  people  of  Tavares,  and  that  by  reason  of 
•establishing  a  station  in  said  town  of  Tavares,  and  by  reason 
of  its  receipt  of  the  land  herein  described,  it  became,  and  was, 
and  still  is,  the  duty  of  said  railway  company  to  construct  a 
passenger  depot  on  said  block  in  said  town  of  Tavares  for  the 
proper  use  and  accommodation  of  the  public ;  that  the  said 
Florida  Central  and  Peninsular  Bailway  Company  l^as  failed 
to  construct  any  passenger  depot  whatever  in  said  town,  but 
stops  its  trains  in  the  public  streets  in  said  town,  exposing  its 
passengers  and  the  public  to  great  inconvenience  and  hard- 
ship ;  that  in  winter,  while  the  public  await  the  trains  of  said 
company,  the  only  accommodation  they  have  are  bonfires  lit 
in  the  public  streets,  around  which  the  public  have  to  cluster 
to  obtain  warmth ;  that,  no  provision  whatever  being  made 
for  the  public,  passengers  in  said  town  are  compelled  to  go 
to  the  water-closets  on  the  cars  while  they  are  standing  m 
said  streets,  to  answer  the  calls  of  nature,  and  human  feces 
and  urine  are  deposited  on  the  public  streets  or  public  high- 
way in  said  town  to  the  great  scandal  and  injury  of  said 
town  and  the  inhabitants  thereof ;  that  in  rainy  weather  the 
public  are  compelled  to  remain  uncovered  in  the  rain  or  to 
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seek  shelter  in  adjacent  stores  and  buildings,  because  of  the 
failure  of  the  said  railway  company  to  perform  its  duty  of 
constructing  suitable  railroad  accommodations;  that  the 
Florida  Central  &  Peninsular  Bailway  Company,  the  suc- 
cessor of  the  Florida  Bailway  &  Navigation  Company,  in 
the  ownership,  control,  and  operation  of  said  railroad, 
still  permits  the  scandalous  and  outrageous  condition  of 
affairs  to  exist  in  said  town;  that,  although  repeatedly  re- 
quested to  construct  suitable  depot  accommodations  in  said 
town,  it  has  failed  and  refused  to  construct  any  whatever^ 
and,  by  reason  of  its  failure  so  to  do,  great  injury,  damage, 
and  inconvenience  has  resulted,  to  the  injury  of  the  inhabi- 
tants of  said  town,  and  to  the  town  itself ;  that  the  Florida 
Central  and  Peninsular  Bailway  Company  has  taken  posses- 
sion of,  and  uses,  controls,  and  claims  the  ownership  of,  the 
lands  deeded  to  the  Florida  Bailway  and  Navigation  Com- 
pany, including  the  block  of  land  known  as  'Shore  Park,* 
aeeded  for  a  passenger  depot,  said  block  being  bounded  on 
the  east  by  St.  Clair-Abrams  avenue,  and  on  the  north  by 
Tavares  boulevard,  but  that  the  said  railroad  company  utterly 
refuses  to  construct  any  depot  on  said  block,  or  to  construct 
any  depot  whatsoever  in  said  town ;  that  heretofore  the  said 
railroad  company  has  stopped  its  passenger  trains  at  the  foot 
of  Joanna  avenue,  in  said  town,  where  no  depot  accommoda- 
tions whatsoever  exist,  and  that  the  trains  will  stop  at  the 
foot  of  said  avenue,  but  that  on  the  3d  of  January,  1891,  the 
agents  and  employes  of  said  railroad  company  were  engaged 
in  measuring  the  distance  from  defendant's  railroad  track 
near  a  large  marsh  to  the  post-office,  and  that  the  petitioner 
is  informed  and  believes  that  it  is  the  purpose  and  intention 
of  said  railroad  company  to  hereafter  stop  its  trains  near  the 
edge  of  said  marsh ;  that  nearly  the  entire  built-up  portion  of 
said  town  is  east  and  north  of  said  marsh ;  that  the  purpose 
of  the  defendant  is  to  further  annoy  and  injure  the  inhabitants 
of  the  town  of  Tavares ;  that,  if  the  passenger  trains  of  de- 
fendant are  stopped  there,  it  will  not  only  inconvenience,  but 
will  inflict  great  injury  upon,  said  inhabitants  and  upon  said 
town ;  that  said  marsh  is  unhealthy,  and  abounding  in  ma- 
laria; that  it  presents  an  unsightly  appearance,  is  forbidding 
in  aspect,  and  is  calculated  to  impress  a  stranger  most  un> 
favorably  of  said  town  and  said  inhabitants  ;  that  it  will  force 
said  inhabitants  and  the  public  to  additional  inconvenience 
and  expense  in  going  to  and  from  the  cars  of  defendant ;  that 
the  locality  is  utterly  unfitted  for  a  passenger  depot,  of  which 
fact  the  defendant  is  aware ;  that  the  block  of  land  known  as 
*  Shore  Park '  is  the  best  situated  and  most  convenient  for  a 
passenger  depot  in  said  town,  being  only  about  two  hundred 
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and  fifty  feet  from  the  post-office,  and  less  than  thre.e  hun- 
dred feet  from  the  principal  hotel,  and  from  ten  of  the  four- 
teen stores  in  said  town,  and  the  most  accessible  to  nearly  all 
of  the  residences  in  said  town ;  that  it  is  the  duty  of  the  de- 
fendant as  a  public  carrier  to  construct  all  needed  depot 
accommodations  at  every  one  of  its  stations ;  that  the  town  of 
Tayares  is  an  important  station  on  defendant's  road ;  that 
said  town  is  the  county-seat  of  said  Lake  county ;  that  it  is 
the  junction  of  five  railroads ;  that  the  defendant  has  a  large 
business  in  said  town,  both  of  freight  and  passengers,  and 
that  great  wrong  and  injury  has  been  done  to  the  said  town 
and  inhabitants  thereof  by  the  failure  and  refusal  of  the 
defendant  to  construct  necessary  depots ;  that  by  reason 
thereof  the  inhabitants  of  said  town  and  the  travelling  public 
have  been  exposed  to  sickness  and  to  suffering,  and  the  public 
health  has  been  endangered :  It  is  therefore  ordered  that 
the  respondents,  the  Florida  Central  and  Peninsular  Bailway 
Company,  proceed  immediately  to  construct,  or  to  have  con- 
structed, in  the  town  of  Tavares,  on  the  block  of  land  therein 
formerly  known  as  *  Shore  Park,'  and  bounded  on  the  east  by 
St  Clair-Abrams  avenue  and  on  the  north  by  Tavares  boule- 
vard, a  suitable  depot  for  the  accommodation  of  passengers, 
said  depot  to  be  constructed  in  conformity  with  the  ordinances 
of  said  town,  and  to  be  completed  by  the  first  Monday  in 
June,  1891,  and  to  stop  all  their  passenger-trains  at  said  pas- 
senger depot  for  the  reception  and  delivery  of  passengers ;  or 
to  show  cause,  if  any  they  have,  by  the  said  first  Monday  in 
June,  A.D.  1891,  why  they  have  not  obeyed  this  writ.  Done 
at  Chambers,  at  De  Land,  Yolusia  county,  Florida,  this  11th 
day  of  March,  a.d.  1891.     John  D.  Brome,  Judge." 

The  respondent's  motion  to  quash  this  writ  was  upon  the 
following  grounds:  "(1)  There  are  no  sufficient  parties  to 
said  relation.  (2)  There  is  a  misjoinder  of  parties  to  the  rela- 
tion. (3)  The  inhabitants  of  the  town  of  Tavares  have  each 
their  individual,  full,  and  complete  legal  remedy  for  any  and 
every  grievance  against  the  respondents.  (4)  No  obligation 
of  contract  between  Alex.  St.  CJlair-Abrams  and  the  Florida 
Bailway  &  Navigation  Company,  as  charged,  furnished  a  legal 
basis  for  redress  for  any  breach  thereof  to  the  relators,  or 
either  of  them,  by  mandamus,  (5)  There  is  no  allegation  in 
the  relation  of  the  existence  of  any  ordiance  of  the  town  of 
Tavares  in  reference  to  the  mode  and  manner  of  constructing 
a  depot  to  support  the  requirement  in  the  alternative  writ 
that  said  depot  be  constructed  in  conformity  with  the  ordi- 
nances of  the  said  town.  (6)  There  is  no  law  of  the  state  of 
Florida  requiring  the  respondent  to  erect  depots  for  the 
accommodation  of  passengers  at  the  said  station,  nor  for 
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designating  a  place  at  said  station  where  the  same  should  be 
placed." 

The  refusal  of  the  court  to  grant  this  motion  is  assigned  as 
error.  We  shall  confine  our  remarks  to  the  points  raised  by 
this  motion  to  quash,  as  a  discussion  of  them  will  completely 
dispose  of  all  questions  involved  in  the  case. 

In  support  of  the  first  ground  of  the  motion  to  quash  it 
is  urged  for  the  plaintiff  in  error  that,  the  proceeding  having, 
been  instituted  for  the  enforcement  of  a  public 
Mftndamas-  right,  uo  cltizeu  or  number  of  citizens,  in  their  in- 
reifttor.  *  dividual  or  collective  capacity  as  such,  would  be 
entitled  to  the  writ,  but  that  the  application  for  it 
should  have  been  made  by  the  attorney-general.  While  there 
are  many  cases  tin  several  of  the  states  that  sustain  this  con- 
tention, yet  the  decided  weight  and  preponderance  of  the  au- 
thorities  establish  the  following  to  be  the  correct  rule  as  ta 
who  are  proper  relators  in  mandamus  proceedings :  "  When 
the  remedy  is  resorted  to  for  the  purpose  of  enforcing  a  pri- 
vate right,  the  person  interested  in  having  the  right  enforced 
must  be  the  relator.  The  relator  (in  such  case)  is  considered 
the  real  party,  and  his  right  to  the  relief  must  clearly  appear ; 
but  where  the  object  is  the  enforcement  of  a  public  right  the 
people  are  regarded  as  the  real  party,  and  the  relator  need 
not  show  that  he  has  any  legal  interest  in  the  result.  It  is 
enough  that  he  is  interested  as  a  citizen  in  having  the  laws- 
executed,  and  the  duty  in  question  enforced."  14  Amer.  & 
Eng.  Ency.  Law,  218,  and  authorities  there  cited.  The  above 
has  been  adopted  by  this  court  as  being  the  correct  rule  in 
McConihe  v.  State,  17  Fla.  238,  and  in  State  v.  Crawford,  28. 
Ela.  441. 

The  second  ground  on  the  motion  to  quash  is  that  there  is 
a  misjoinder  of  parties  as  relators.  The  writ  was  issued  in 
Beiston-  *^®  name  of  the  state  of  Florida  ex  relatione  "  The 
UBioBofpar^  Mayor,  Inhabitants,  and  Town  of  Tavares."  The 
^^  contention  of  the  respondent  is  that  the  mayor  in 

his  official  character  and  the  inhabitants  in  their  individual 
capacity  have  no  such  similitude  of  duty  or  interests  aa 
makes  it  proper  to  have  them  joined  as  relators.  Under  our 
laws  for  tne  incorporation  of  cities  and  towns  such  towns  are 
required,  as  part  of  the  process  of  incorporation,  to  adopt 
a  corporate  name,  and  by  such  corporate  name  they  can  sue 
and  be  sued.  Sections  4,  8,  pp.  246,  247,  McClel.  Dig. ;  sec- 
tions 661,  665,  Rev.  St.  There  was  no  necessity  to  have  used 
the  words  "  mayor  and  inhabitants  "  in  this  proceeding.  The 
accurate  practice  would  have  been  simplv  to  use  the  cor- 
porate name  of  the  town  as  being  the  relator  (1  Dill.  Mun. 
Corp.  [3d  ed.]  section  237,  note  1),  as  it  was  evidently  the 
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intention  of  the  pleader  to  make  the  municipal  corporation, 
"  Town  of  Tavares,"  the  relator  in  the  case.  But,  the  object 
of  the  proceeding  being  to  enforce  the  performance  of  a  public 
duty,  under  the  rule  as  above  announced  the  state  is  to  be 
considered  here  as  the  real  party ;  and  as  the  town  of  Tavares 
by  its  corporate  name  is  included  as  a  relator,  we  can  see  no 
harm  that  could  result  from  treating  the  words  "  mayor  and 
inhabitants"  as  immaterial  surplusage,  particularly  as  the 
mayor  is  not  individually  namea,  and  no  individual  inhabi- 
tant is  named.  The  suit,  according  to  the  rule,  could  have 
been  instituted  on  the  relation  of  any  citizen  of  the  town  of 
Tavares,  or  several  of  its  citizens  could  have  united  as  rela- 
tors. The  town  of  Tavares,  being  a  corporation  of  the  state, 
having  the  general  power  as  such  to  sue  and  be  sued,  could 
also,  in  such  a  case,  be  the  relator  in  its  corporate  capacity. 
The  object  of  the  proceeding  being  to  enforce  a  public  duty, 
so  long  as  it  is  instituted  and  conducted  in  the  name  of 
the  state,  who,  in  such  cases,  is  the  real  party,  it  is  not  a  mat- 
ter of  so  much  moment  as  to  who  is  the  relator  as  that  the 
proceedings  will  be  quashed  because  of  any  mere  technical 
misjoinder  of  parties  as  relators. 

The  third  ground  of  the  motion  to  quash  contends  that 
there  is  ample  remedy  at  law  for  the  relief  sought  here  by 
mandamus.  The  sixth  ground  of  the  motion  to  quash  is  that 
there  is  no  law  of  the  state  of  Florida  requiring  the  respond- 
ent to  erect  depots  for  the  accommodation  of  passengers  at 
the  said  station,  nor  for  designating  the  place  at  such  station 
where  the  same  shall  be  located.  These  two  groufids  of  the 
motion  present  the  question  as  to  whether  the  power  of  court 

{)ower  exists  in  the  courts,  in  the  absence  of  legis-  to  eonpei 
ation  expressly  and  specifically  prescribing  it  as  a  eiUbiishment 
legal  duty  to  be  performed  by  such  companies,  to  ®'*^*'<"»' 
compel  railroad  companies  by  mandamvs  to  establish  stations 
along  their  lines,  and  to  erect  and  maintain  thereat  depot- 
buildings  for  freight  and  passengers.  From  the  specific  relief 
sought  by  the  wnt  in  this  case  it  becomes  unnecessary  for  us 
to  pass  upon  this  question,  since  to  pass  upon  it  with  the 
pleadings  nerein  constructed  as  they  are  would  be  adjudicat- 
ing an  abstract  proposition  not  properly  presented.  Without, 
therefore,  even  intimating  any  conclusion  of  oui*  own  upon 
the  question,  we  deem  it  proper  to  say  that  there  is  weignty 
and  serious  conflict  in  the  authorities  as  to  whether  the  courts 
can  in  any  case  compel  a  railroad  company  to  establish  a 
station,  or  to  erect  and  maintain  thereat  depot-buildings,  un- 
less there  is  legislation  in  express  terms  making  it  a  legal 
duty  that  they  must  perform,  in  contradistinction  to  a  dis- 
cretionary power  that  they  are  authorized  to  carry  out  or  not, 
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as  they  see  fit.  Some  of  the  authorities  hold  that,  independ- 
ently of  any  legislation,  it  is  a  common-law  duty  that  such 
companies  owe  to  the  public,  and  that  it  will  be  enforced  by 
manaamua.  Northern  JPac.  R.  Co.  v.  Territory,  3  Wash.  T. 
303 ;  State  v.  Republican  Val.  R.  Co.,  17  Neb.  647,  22  Am.  & 
Eng.  R.  Cas.  506;  McDonald  v.  Railroad  Co.,  26  Iowa,  124; 
People  V.  Chicago  &  A.  R.  Co.,  130  111.  175. 

Other  authorities,  upon  the  ground  that  the  broad  discre- 
tion vested  in  these  companies  in  such  matters  by  their  char- 
ters is  beyond  the  reacn  of  judicial  interference  or  control, 
hold  that  the  courts  cannot  intei'fere  unless  the  duty  is  made 
a  clear  one  by  express  legislative  enactment.  People  v.  New 
York,  L.  E.  &  W.  R.  Co.,  104  N.  T.  58 ;  Northern  Pac.  R.  Co. 
V.  Territory,  142  U.  S.  492,  48  Am.  &  Eng.  R.  Cas.  475,— over- 
ruling 3  Wash.  T  303,  supra.  The  case  made,  however,  by 
the  alternative  writ  before  us  does  not  seek  merely  to  compel 
the  erection  of  a  depot-building  on  the  line  of  tne  respond- 
ent's road  at  some  point  at  or  near  the  town  of  Tavares  that 
will  be  reasonably  subservient  to  the  wants  and  convenience 
of  the  inhabitants  and  business  of  that  community,  leaving 
the  exact  spot  of  its  location  there  to  the  discretion  neces- 
sarily vested  in  the  company  in  such  matters,  but  the  sole 
demand  of  the  writ  is  that  the  respondent  company  shall  be 
compelled  to  erect  a  depot-building  on  the  particular  lot  in 
said  town  known  as  "  Shore  Park." 

There  is  no  better  settled  elementary  principle  in  the  law  of 
mandamus  than  that  the  writ  will  never  lie  to  enforce  the  per- 
formance of  private  contracts.  Merrill,  Mand.  §  16,  and  nu- 
merous authorities  there  cited ;  High,  Extr.  Rem.  §  25,  and 
authorities  cited;  State  v.  Patterson,  N.  &  N.  T.  R.  Co.,  43 
DiseretioB  of  ^-  "^^  I^aw,  505 ;  Parrott  v,  Citj  of  Bridgeport,  44 
railroad  com-  Couu.  180.  Besides  this  principle,  in  so  far  as  the 
paii7  regard-  alternative  writ  would  seem  to  predicate  its  con- 
lag  Rtatioai.  teutiou  f or  the  location  of  the  depot  upon  the  ex- 
act spot  known  as  "  Shore  Park  "  upon  the  private  contract 
between  Alex.  St.  Clair-Abrams  and  the  town  of  Tavares  on 
the  one  hand  and  the  railroad  company  on  the  other,  it  seems 
to  be  universally  well  settled  that  contracts  undertaking  to 
obligate  a  railroad  company  to  establish  its  depot  exclusively 
at  a  particular  point  are  void  as  against  public  policy.  In 
Marsh  v.  Railway  Co.,  64  111.  414,  where  the  effort  was  made 
by  bill  in  equity  to  enforce  the  specific  performance  of  such  a 
contract,  the  court  says  :  "  The  location  of  railroad  depots 
has  much  to  do  with  the  accommodation  of  the  wants  of  the 
public ;  and,  when  once  established,  a  change  of  affairs  ma^ 
require  a  change  of  location,  in  order  to  suit  public  conveni- 
ence.    We  cannot  admit  that  an  individual  is  entitled  to  call 
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for  the  interference  of  a  court  of  equity  to  compel  a  railroad 
•company  to  locate  unchangeably  its  depot  at  a  particular 
«pot  to  subserve  the  private  advantages  of  such  individuaL 
[Railroad  companies,  in  order  to  fulfil  one  of  the  ends  of  their 
•creation — ^the  promotion  of  the  public  welfare — should  be  left 
free  to  establish  and  re-establish  their  depots  wheresoever 
ihe  accommodation  of  the  wants  of  the  public  may  require. 
To  grant  the  relief  asked  for  by  the  complainant  we  would 
regard  as  against  public  policy." 

In  People  v,  Chicago  &  A.  E.  Co.,  130  111.  175,  the  court 
«ays  :  "  It  is  in  recognition  of  the  paramount  duty  of  railway 
<;ompanies  to  establish  aud  maintain  their  depots  at  such 
points  and  in  such  manner  as  to  subserve  the  public  necessi- 
ties and  convenience,  that  it  has  been  held  by  all  the  courts, 
with  very  few  exceptions,  that  contracts  materially  limiting 
their  power  to  locate  and  relocate  their  depots  are  against 
public  policy,  and  therefore  void."  The  same  doctrine  was 
announced  by  Chief  Justice  Shaw  in  Fuller  v.  Dame,  18  Pick. 
472 ;  and  also  in  Bailroad  Co.  v.  Byan,  11  Kan.  602 ;  Railroad 
Co.  V.  Seeley,  45  Mo.  212 ;  Currie  v.  Natchez,  J.  &  C.  R.  Co., 
61  Miss.  725.  In  Mobile  &  O.  R.  Co.  v.  People,  132  111.  559, 
42  Am.  &  Eng.  B.  Cas.  671,  the  court  says :  "  The  location  of 
stations  for  the  receipt  and  discharge  of  passengers  and 
freight  at  points  most  desirable  for  the  convenience  of  travel 
and  business  being  indispensable  to  the  efficient  operation  of 
a  railroad  and  the  enjoyment  of  it  by  the  public,  tne  railway 
company  cannot  be  compelled,  on  the  one  hand,  to  locate  sta- 
tions at  points  where  the  cost  of  maintaining  them  will  exceed 
the  profits  resulting  therefrom  to  the  company,  nor  allowed, 
on  the  other  hand,  to  locate  them  so  far  apart  as  to  practi- 
cally deny  to  the  communities  on  the  line  of  the  road  reason- 
able access  to  its  use.  A  railway  company  cannot  be  com- 
pelled to  maintain  or  continue  a  station  at  a  point,  when  the 
welfare  of  the  company  aud  the  community  in  general  re- 
quires that  it  should  be  changed  to  some  other  point.  A  rail- 
way company  cannot  bind  itself,  by  contract  with  individuals, 
to  locate  and  maintain  stations  at  particular  points,  or  to 
not  locate  and  maintain  them  at  other  points.  The  company 
must  be  left  free  to  establish  and  re-establish  its  depots 
wherever  the  public  welfare  or  wants  of  the  public  may  re- 
quire." The  same  doctrine  is  held  in  HoUaday  v,  Patterson, 
6  Oreg.  177,  in  which  case  the  court  says :  "  A  railroad  com- 
pany IS  a  yi^cwt-public  corporation,  and  the  public  have  an 
interest  in  the  location  of  their  lines  of  road  and  depots.  Ad 
agreement  which  tends  to  lead  persons  charged  with  the  per- 
formance of  trusts  or  duties  for  the  benefit  of  others  to  violate 
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or  betray  them  will  not  be  enforced."     Bailwaj  Co.  u  Mar* 
shall,  136  U.  S.  393,  42  Am.  &  Eng.  E.  Cas.  637. 

Counsel  for  the  relator  contends,  however,  in  his  briefs 
filed  here,  that  the  right  to  compel  the  location  of  the  depot 
on  Shore  Park  is  not  predicated  upon  the  contract  between 
Mr.  St  Clair-Abrams  and  the  town  of  Tavares  on  the  one 
hand  and  the  railroad  company  on  the  other,  but  that  the 
allegations  as  to  this  contract  contained  in  the  writ  are  mere- 
ly by  way  of  recital  to  show  that  the  company  owned  suffi- 
cient and  suitable  land  for  depot  purposes,  donated  for  such 
purpose,  and  that  such  land  is  most  convenient  for  public 
use,  and  to  forestall  any  claim  by  the  company  that  they 
were  without  land  in  a  convenient  part  of  the  town  for  depot 
purposes.  Conceding,  for  the  purposes  of  this  case,  that  the 
alternative  writ  as  framed  will  permit  this  contention,  still 
the  law  will  not,  in  our  judgment,  authorize  the  court  to  dic- 
tate the  exact  spot  of  the  location  of  the  depot  building  or  to 
confine  its  location  to  any  particular  lot  or  block  of  ground. 
All  of  the  authorities  supra  bearing  upon  this  question  agree 
that  a  very  broad  discretion  is  vested  in  these  companies  by 
their  charters  in  the  matter  of  the  location  of  their  roads, 
stations,  depots,  etc. 

We  have  been  unable,  after  the  most  laborious  search,  to 
find  a  single  case  where  any  court  has  ever  undertaken  to  so 
far  encroach  upon  this  discretion  as  to  dictate  the  exact  spot 
of  the  location  of  one  of  its  depot-buildings  ;  and,  though  the 
power  may  lie  in  the  courts,  upon  a  proper  case  made,  and 
without  legislation  expressly  enjoining  it  as  a  specific  legal 
duty,  to  compel  railroad  companies  to  erect  depot-buildings  at 
their  stations,  so  that  the  convenience  of  the  public  there  will 
be  reasonably  and  measurably  subserved,  still  we  are  per- 
fectly satisfied  from  the  authorities  cited  that  the  courts  are 
not  authorized  to  so  far  control  the  company's  discretion  in 
the  matter  as  to  dictate  in  any  case  the  exact  spot  of  the  loca- 
tion of  one  of  its  depot-buildings;  but  such  exact  location 
must,  of  necessity,  in  every  case,  be  left  to  the  company's 
discretion  to  determine,  limited  only  by  the  condition  that  it 
must  be  so  located  as  to  be  reasonably  subservient  to  the 
convenience  of  the  community  to  be  accommodated  thereby. 
In  reaching  this  conclusion  we  have  not  failed  to  consider 
that  the  language  of  our  statute  empowering  railroads  to 
build  and  maintain  depots  is  permissive  only,  and  not  man- 
datory ;  but,  even  if  it  were  mandatory  as  to  the  duty  to  erect 
depots,  our  conclusion  would  remain  the  same,  that  the  effort 
of  this  writ  to  dictate  its  exact  location  could  not  be  sus- 
tained. 

In  the  mandatory  part  of  the  alternative  writ,  to  which  the 
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peremptory  writ  also  conforms,  the  respondent  is  required,, 
not  only  to  construct  a  depot  upon  the  particular  lot  known 
as  *|  Shore  Park,"  but  to  construct  it  "  in  conformity  with  the 
ordinances  of  said  town."  Neither  in  the  relator's  petition 
for  the  writ  nor  in  the  recitals  of  the  alternative  writ  is  there 
any  mention  whatever  of  the  existence  of  any  ordinance  of 
said  town  prescribing  any  regulations  as  to  buildings  of  any 
kind  in  said  town.  This  defect  in  the  alternative  writ  consti- 
tuted the  fifth  ground  of  the  respondent's  motion  to  quash. 
It  is  well  settled  that  great  care,  particularity,  and  certainty 
is  required  in  the  preparation  of  the  mandatory  part  of  the 
alternative  writ,  and  that  it  must  conform  to  the  case  made 
by  the  recitals  in  the  writ,  and  must  not  require  more  to  be 
done  than  is  justified  by  the  recitals.  Merrill,  Mand.  §  260 ; 
Hartshorn  v.  Assessors,  60  Me.  276 ;  King  v.  Church  Trustees 
of  St.  Pancras,  1  Nev.  &  P.  507 ;  Fisher  v.  Mayor,  etc.,  17  W. 
Va.  628 ;  State  v.  State  Board  of  Health,  103  Mo.  22 ;  People 
V.  Brooks,  57  111.  142;  Tapp.  Mand.  371.  Another  rule  appli- 
cable to  mandamus  that  seems  to  be  equally  well  settled  ia 
"  that  the  range  of  action  required  of  the  respondent  cannot 
be  left  to  indiscriminate  outside  ascertainment,  nor  can  he  be 
required  to  look  dehors  the  writ  to  ascertain  his  duty."  Mer- 
rill, Mand.  §  260 ;  Cross  v.  Railway  Co.,  34  W.  Va.  742,  47 
Am.  &  Eng.  B.  Cas.  381 ;  Hartshorn  v.  Assessors,  supra ; 
State  V.  Mobile  &  M.  By.  Co.,  59  Ala.  321.  The  requirement 
of  the  respondent  to  construct  its  depots  in  conformity  with 
the  ordinances  of  the  town  of  Tavares  not  only  overstepped 
the  case  as  made  by  the  recitals  in  the  petition  and  writ,  out 
left  the  respondent's  duty  thereunder  in  a  state  of  uncer- 
tainty, to  be  ascertained  from  the  town  ordinance,  if  there 
was  any,  entirelv  dehors  the  writ 

The  motion  of  the  respondent  to  quash  the  alternative  writ- 
should  have  been  granted. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as  shall  not  be  incon- 
sistent herewith. 

Removal  and  Abandonment  of  Railroad  Stations.  —  State  «.  Alabama  & 
Vicksburg  R.  Co.  (Miss.)*  50  Am.  &  Eng.  R.  Cas.  10,  and  note,  p.  14; 
Cunningham  «.  Board  of  Railroad  Com'rs,  ante^  p.  801. 

Mandamus  to  Compel  Location  of  Station. — See  Northern  Pac.  R.  Co.  v. 
Territory  (U.  S.),  48  Am.  &  £ng.  R.  Cas.  475,  and  cases  referred  to  in 
note.  490. 

Validity  of  Contracts  for  Location  of  Stations— Public  Policy.— The  va- 
lidity of  contracts  designed  to  influence  the  site  or  location  of  stations  has 
been  frequently  questioned  and  denied.  21  Amer.  &  Eng.  Ency.  Law,  120, 
tit.  '*  Stations.'^  Sometimes  such  contracts  have  been  held  objectionable 
in  proyiding  that  no  other  station  should  be  located  near  by.  A  con  tract  of 
this  nature  is  void,  as  having  a  tendency  to  prevent  the  corporation  from^ 
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discharging  properly  its  duties  to  the  public  at  large.  This  rule  applies 
whether  the  contract  exists  specially,  or  as  a  condition  in  a  deed  of  con- 
veyance. Marsh  «.  Fairbury,  etc.,  R.  Co.,  64  111.  414,  16  Am.  Rep.  564; 
St.  Louis,  etc.,  R.  Co.  v.  Mathers,  71  111.  593,  22  Am.  Rep.  122,  104  111. 
-257,  9  Am.  &  Eng.  R.  Cas.  600;  Mobile,  etc.,  R.  Co.  v.  People,  132  111. 
559,  42  Am.  &  Eng.  R.  Cas.  671;  Williamson  v.  Chicago,  etc.,  R.  Co.,  53 
Iowa,  126,  26  Am.  Rep.  206;  St.  Joseph,  etc.,  R.  Co.  v,  Ryan,  11  Kan. 
602,  15  Am.  Rep.  857.  See  also  Pacific  R.  Co.  v,  Seely,  45  Mo.  212,  100 
Am.  Dec.  369.  In  Louisville,  etc.,  R.  Co.  «.  Sumner,  106  Ind.  55,  24  Am. 
&  Eng.  R.  Cas.  644,  the  court,  by  Mitchell,  J.,  said  :  *'  Railroad  corpo- 
rations are  regarded  as  public  agencies,  owing  duties  to  the  public  gener- 
ally. They  are  therefore  not  authorized  to  make  any  contract  which  may 
prevent  them  from  discharging  their  duties  efficiently  to  the  public,  and 
for  that  reason  they  cannot  contract  that  the  company  will  not  locate  a 
station  or  erect  a  depot  at  a  place  where  the  demands  of  business  or  con- 
centration of  population  may  at  some  time  in  the  future  require  it.  Such 
■A  contract  is  void  as  against  public  policy.'* 

In  Tucker  v.  Allen,  16  Kan.  812,  one  of  the  conditions  of  the  deed  was 
that  no  railroad  depot  should  be  built  at  a  certain  place  within  one  year. 
No  depot  was  built  at  such  place  within  that  time,  and  all  the  other  con- 
ditions were  strictly  fulfilled ;  nor  was  there  anything  to  show  that  injury 
or  inconvenience  ever  resulted  to  any  person  or  to  the  public  generally  be- 
•cause  no  depot  had  been  built  at  the  place  designated.     It  was  held  that 
neither  the  grantor  in  the  said  deed,  nor  any  person  claiming  under  him, 
«ould  avoid  the  deed  merely  because  of  the  supposed  illegality  in  inserting 
the  condition  as  to  not  building  a  depot.    See,  however,  Mahaska  Co.  R. 
Co.  «.  Des  Moines  Valley  R.  Co.,  28  Iowa.  437,  in  which  a  stipulation  that 
«  but  one  other  depot ''  should  be  allowed  between  certain  points  was  not 
•objected  to  by  court  or  counsel. 

Sometimes  contracts  have  been  made  with  an  officer  of  the  railway,  or 
some  person  supjiosed  to  be  influential  with  the  corporation,  and  he  has 
agree<(  for  a  consideration,  to  secure  the  location  of  a  desired  station.  Such 
a  contract  is  void,  as  against  public  policy.  Fuller  v.  Dame,  18  Pick. 
(Mass.)  472  (leading  case);  Louisville,  etc.,  R.  Co.  v,  Sumner,  106  Ind.  60, 
24  Am.  &  Eng.  R.  Cas.  644,  55  Am.  Rep.  719;  Holladay  v.  Patterson,  5 
Greg.  177.  See  also  in  this  connection  Houston,  etc.,  R.  Co.  «.  McEinney, 
55  Tex.  176,  8  Am.  &  Eng.  R.  Cas.  723,  holding  that  an  agent  of  a  rail- 
road company,  acting  under  a  general  power  to  procure  a  right  of  way  for 
the  road,  has  no  authority  to  contract  that  the  company  will  locate  its 
stations  at  particular  places.  Bestor  v,  Wathen,  60  III.  188;  Linder  v.  Car- 
penter, 62  III.  809;  Workman  v.  Campbell,  46  Mo.  805. 

But  where  the  contract  is  with  the  railroad  company  that  it  shall  furnish 
a  station  at  the  place  desired,  in  consideration  of  a  donation  of  money  or 
grant  of  land,  and  there  is  no  restriction  or  prohibition  against  the  location 
of  other  stations,  there  is  no  rule  of  law  or  policy  violated,  and  such  con- 
tracts are  usually  upheld.  Louisville,  etc.,  R.  Co.  v.  Sumner,  106  Ind.  55, 
124  Am.  &  Eng.  R.  Cas.  644;  Atchison,  etc.,  R.  Co.  v.  Je£ferson  Co.,  21 
Ean.  809;  McClure  v.  Missouri  River,  etc.,  R.  Co.,  9  Kan.  373;  Vicksburg, 
etc.,  R.  Co.  V,  Ragsdale,  54  Miss.  200;  Missouri  Pac.  R.  Co.  «.  Tygard,  84 
Mo.  263,  22  Am.  &  Eng.  R.  Cas.  54;  Texas,  etc.,  R.  Co.  «.  Robards,  60 
Tex.  549,  48  Am.  Rep.  268;  Nottawasaga  Tp.  v,  Hamilton,  etc.,  R.  Co.,  16 
Ont.  App.  Rep.  52,  88  Am.  &  Eng.  R.  Cas.  677.  See  also,  as  establishing 
a  similar  rule  in  regard  to  contracts  to  influence  the  location  of  the  road, 
Pixley  V,  (jk>uld,  18  III.  App.  565;  First  Nat.  Bank  «.  Hendrie.  49  Iowa, 
402,  81  Am.  Rep.  158. 
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Flagg 

V. 

DETBorr  &  Canada  Grand  Tbunk  Junction  R.  Co. 

(96  Michigan,  80.) 

Frightening  Horses  at  Station— Duty  to  Erect  Screen.^Where  there  was 
no  statutory  duty  imposed  upon  a  railroad  company  to  place  a  screen  along 
the  side  of  il^s  tracks'  at  a  station,  and  it  was  apparent  that  a  screen  or  fence 
at  that  point  would  be  a  great  inconvenience  to  the  company,  and  to  the 
public  generally,  the  railroad  company  could  not  be  held  liable  for  injuries 
caused  by  a  horse  becoming  frightened  at  the  defend  an  ts^s  engine,  although 
a  screen  at  such  a  point  might  have  prevented  the  accident. 

Same — Contributory  Negligence.— In  this  case  the  plaintiff  had  solicited 
a  ride  with  two  young  boys,  who  were  driving  a  four-year  old  colt,  which 
had  never  before  been  at  the  railroad  station.  While  the  boys  were  loadings 
trunks  into  the  wagon,  the  colt  became  frightened  at  the  noise  of  an  ap- 
proaching train,  and  the  plaintiff  requested  the  boys  to  drive  him  away 
from  the  station,  as  she  was  afraid,  but  remained  seated  in  the  wagon,, 
although  she  had  time  to  alight  before  the  train  approached.  Upon 
the  approach  of  the  train  the  horse  broke  loose  from  his  drivers  and 
ran  away,  throwing  out  the  plaintifE  and  inflicting^  upon  her  severe  in- 
juries. Held,  that  the  plaintiff  was  guilty  of  contributory  negligence  so 
as  to  prevent  recovery. 

Ebror  to  St.  Clair  circuit  court. 

K  W.  Meddaugh  {O'Brien  J.  Atkinson,  of  counsel),  for  ap- 
pellant. 

J.  B.  McEwain  {H.  K  Chadtoich,  of  counsel),  for  appellee. 

Long,  J. — Plaintiff  lives  at  Lakeport,  about  10  miles  from 
Port  Huron.  On  the  day  of  the  accident  she  was  returning 
from  a  visit  at  Port  Huron  to  her  home.  She  had  solicited  a 
ride  with  two  young  men  by  the  name  of  Goodman, 
one  about  19  and  the  other  14  years  of  age.  They  "^ 
had  a  light  wagon,  drawn  by  one  horse.  On  their  way  they 
drove  to  Ft.  Gratiot,  to  get  from  the  defendant  company  two 
trunks  belonging  to  a  party  in  Lakeport,  and  for  which  they 
had  the  checks.  The  horse  they  were  driving  was  four  years 
old,  but  well  broken.  Neither  of  these  parties  had  ever 
been  at  the  depot  at  Ft.  Gratiot,  and  the  horse  had  never  been 
driven  there.  The  situation  of  the  streets,  railroad  tracks,, 
and  buildings  of  the  defendant  company  is  shown  by  the  ac- 
companying plat. 

They  drove  down  Michigan  street  to  the  tracks,  and  before 
turning  into  the  depot-grounds  the  older  of  the  two  boys  got 
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out  of  the  wagon,  -went  to  the  baggage-room,  saw  the  baggage- 
man, who  to<^  the  checks,  and  delivered  him  the  two  trunks, 
telling  him  to  drive  up  to  the  platform  to  get  them.  He  put 
them  on  a  truck  and  wheeled  tnem  out  to  end  of  the  platform, 
near  the  train  dispatcher's  office,  and'  then  returned  for  his 
horse  and  wagon.  The  horse  was  driven  over  the  first  line  of 
tracks  through  the  driveway,  and  turned  round,  backing  the 
end  of  the  wagon  to  the  north  end  of  the  platform,  and  op- 
posite the  train  dispatcher's  office.  The  older  boy  got  out  of 
the  wagon,  leaving  the  plaintiff  and  his  brother  in  the  wagon. 
The  horse  became  restless,  and  the  younger  boy  got  out  and 
took  him  by  the  bits.  He  began  to  rear,  when  the  older  b^y 
went  to  his  head.  The  horse  finally  started  and  ran  north- 
ward, and,  swinging  to  the  ri^ht  across  the  tracks,  overturned 
the  wa^on,  throwing  the  plaintiff  out,  breaking  her  leg,  and 
otherwise  injuring  her.  The  horse  became  frightened  and  un- 
manageable from  the  noise  of  an  approaching  train  coming 
from  the  rear,  and  along  the  track  on  the  east  side  of  the 
depot  This  action  was  brought  to  recover  damages  for  the 
injury  thus  sustained  by  the  plaintiff,  and  on  the  trial  she  had 
verdict  and  judgment  for  $2000. 

The  breach  of  duty  alleged  in  the  declaration  is  that  if  the 
defendant  had  taken  proper  precaution  to  protect  life  and 
property  against  such  a{)parent  danger  as  the  operating  of 
engines  and  cars  along  said  mentioned  switch-tracks,  it  would 
have  constructed  and  maintained  a  high  board  fence  along  the 
westerly  side  of  its  main  switching-tracks  from  said  passenger, 
freight,  and  baggage  platform,  at  the  southerly  end  of  said 
building  known  as  the  "  dispatcher's  office,"  etc.;  or,  had  said 
defendant  kept  an  employ^  or  servant  at  said  platform  to  warn 
strangers  coming  there  with  horses  to  receive  or  deliver 
freight  or  baggage,  or  to  assist  in  holding  such  teams,  or 
maintained  hitching-posts  or  rings  for  hitching  horses,  the 
accident  would  not  have  happened.  The  breach  of  duty  as- 
signed is  as  follows :  "  But,  on  the  contrary,  said  yard,  on  the 
easterly  side,  and  adjoining  said  main  switching-tracks,  is 
whollv  unfenced,  and  said  tracks  laid  level  with  said  yard  for 
the  whole  distance,  and  has  so  existed  for  more  than  a  year 
past ;  while  passengers  desiring  to  take  said  railroad  train,  or 
receive  or  deliver  freight  from  or  to  said  railroad,  or  to  receive 
or  deliver  baggage  transported  over  said  railroad,  are  com- 
pelled to  go  by  the  route  aforesaid  through  the  yard  aforesaid 
to  said  platform  as  the  onlv  means  of  access  for  such  pur- 

{)oses."  There  is  another  allegation  of  negligence  in  the  dec- 
aration,  but  which  seems  to  have  been  abandoned  on  the 
trial.  It  was  claimed  bv  the  declaration  that  the  train  was  pro- 
pelled along  the  tracks  with  great  speed,  and  without  any 
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learning  to  the  plaintiff  or  those  in  charge  of  the  horse.  On 
the  trial,  when  proof  was  offered  of  this  fact,  the  court  stated 
to  counsel  that  he  did  not  understand  that  in  the  operating  of 
the  train  there  was  any  negligence  alleged ;  and  counsel  for 
plaintiff  agreed  with  the  court's  views,  so. that  we  may  consider 
that  question  settled  and  out  of  the  case.  The  only  questions, 
thereiore,  for  our  consideration  are  (1)  whether  it  was  negli- 
gence on  the  part  of  defendant,  under  the  circumstances,  not 
to  have  built  and  maintained  a  fence  along  the  side  of  these 
switch-tracks ;  and  (2)  whether  the  plaintiff  was  in  the  exer- 
cise of  due  care. 

The  court  below,  upon  the  first  question,  directed  the  jury 
if  they  found  that  the  want  of  such  a  barrier  left  the  station- 
grounds  in  a  condition  not  reasonably  safe,  and 
plaintiff's  injury  would  not  have  taken  place  ex-  Dntjofnti- 
cept  by  reason  of  such  insufiicient  condition,  plain-  road  compuj 
tiff  and  the  Goodmans  being  in  the  exercise  of  due  to  •wet  screen, 
ciire,  the  plaintiff  was  entitled  to  recover.  We 
think  this  charge  was  not  warranted.  Counsel  for  defendant 
liiid  asked  the  court  to  instruct  the  jury  substantially  that 
the  defendant  was  not  bound  to  fence  its  depot-grounds. 
This  instruction  should  have  been  given.  It  was  shown  by 
the  testimony  of  the  station-agent,  and  not  disputed,  that 
these  grounds  east  of  the  dispatchers'  office  and  north  to 
Neil  creek  are  used  for  passengers  to  get  off  and  on  trains ; 
also  for  conductors  leaving  trains  to  go  to  the  dispatchers' 
office  for  orders  ;  it  is  also  used  by  conductors  of  switch- 
engines  to  mark  the  string  of  cars  to  be  disposed  of.  It  is 
used  by  the  general  public  in  going  to  and  from  the  ferry- 
boats plying  every  15  minutes  from  that  side  of  the  river  to 
Point  Edward,  on  the  opposite  side.  It  appears  that  it  is 
necessary  to  have  that  point  open  so  that  the  dispatchers 
may  have  a  view  of  the  yard  and  of  the  arrival  and  departure 
of  trains,  and  that  a  fence  there  would  hinder  and  obstruct 
the  making  up  and  working  of  trains.  On  the  east  side  of 
these  tracks,  and  below  the  dispatchers'  office,  are  two  slip- 
docks,  where  the  trains  are  run  onto  the  transfer-boats  to  be 
carried  across  the  river,  and  frequently  from  five  hundred  to 
3,  thousand  cars  a  day  are  in  the  yard  to  be  carried  over,  or 
have  arrived  in  t^e  yard  from  the  other  side  of  the  river. 
The  passageway  for  teams  from  Michigan  avenue  to  the  end 
of  the  platform  opposite  the  dispatchers'  office  varies  in 
width.  Opposite  the  storehouse  it  is  79  feet  east  to  the 
tracks,  while  opposite  the  dispatchers'  office  it  is  27  feet  to 
the  tracks  from  the  platform.  Across  the  tracks  the  ground 
is  made  level  and  smooth  for  people  to  pass  over,  hundreds 
of  whom  pass  daily.     So   far   as   appears   by   thir,  record^ 
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people  have  driYeu  their  teams  in  there  with  safety.  In 
a  vast  number  of  railway  stations  nearly  the  same  state  of 
things  exist.  Carriages  and  wagons  come  to  these  stations 
to  meet  arriving  passengers.  They  draw  np  and  wait  the- 
arrival  of  the  trains  within  a  few  feet  of  the  track,  and  trains 
arrive  and  depart ;  and  no  one,  so  far  as  my  examination  has 
extended,  has  ever  heretofore  suggested  that  a  railway  com- 
pany is  guilty  of  negligence  in  not  erecting  a  screen  or 
fence  so  that  horses  standing  there  may  not  become  fright- 
ened at  approaching  trains,  except  in  the  case  of  Simkin 
V.  Railroad  Co.,  reported  in  21  Q.  6.  Div.  453.  It  appeared 
in  that  case  that  the  plaintiffs  were  leaving  a  station  belong- 
to  the  defendant,  in  a  carriage,  when  the  horse  was  fright- 
ened by  the  sight  and  sound  of  a  locomotive  engine  at  the 
station,  which  was  blowing  off  steam.  The  horse  upset  th& 
carriage,  and  the  plaintiffs  were  injured.  It  did  not  appear 
that  the  engine  was  defective,  or  that  it  was  used  in  an  im- 
proper manner,  or  that  the  approach  to  the  station  was  in- 
convenient ;  but  the  jury  found  that  the  defendant  was  guilty 
of  negligence  in  not  screening  the  railway  from  the  roadway 
leading  to  the  station,  and  that  such  negligence  had  caused 
the  accident  It  was  said  by  the  court :  ^'  We  cannot  think 
that  in  this  case  there  is  any  evidence  that  ought  to  have- 
been  left  to  the  jury  of  negligence  by  the  defendant  in  not 
sufficiently  and  properly  screening  its  railway  from  the 
road." 

There  is  no  statutory  duty  cast  upon  the  defendant  to  place 
a  fence  alongside  of  its  tracks,  and  it  is  quite  apparent  that 
it  would  not  only  be  a  great  inconvenience  to  have  such  & 
fence  there  to  the  defendant  company,  but  to  the  public  gen- 
erally. The  duty  which  the  defendant  owed  to  the  plaintiff 
was  to  provide  a  reasonably  safe  place  of  ingress  ana  egress 
to  its  station.  Negligence  would  mean  the  omission  by  the 
defendant  to  do  something  which  persons  conducting  a  rail- 
way with  reasonable  care  and  caution  should  do.  It  cannot 
be  said  in  this  case  that  there  is  any  such  omission  of  duty. 
So  far  as  our  observation  extends,  no  railroad  company  has 
heretofore  found  it  necessary,  in  the  careful  management  and 
conduct  of  its  buisness,  to  place  fences  or  screens  along  its 
tracks  for  the  purpose  of  preventing  the  frightening  of  horses 
approaching  its  station.  Where  passengers  are  accustomed 
to  be  received  upon  a  train,  whether  at  the  station-house,  at 
the  water-tank,  or  elsewhere,  railroad  companies  are  bound 
to  keep  in  a  safe  condition  for  transit  the  ordinary  space  in 
which  passengers  go  to  and  from  the  train,  and  the  latter 
have  the  right  to  assume  that  the  grounds  adjacent  to  the 
car,  within   the   limits  in  which    persons    necessarily    and 
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naturally  go  to  and  from  them,  admit  of  their  getting  safely 
out  and  in,  even  on  a  dark  night ;  and  passengers  have  a 
right  to  assume  that  no  pitfalls  are  left  near  the  travelled 
way.  In  such  cases  it  might  be  necessary  to  erect  barriers 
to  prevent  persons  from  wandering  in  the  dark  out  of  the 
travelled  way,  and  falling  into  pits  and  getting  into  dangerous 
places.  Such  are  the  cases  cited  by  plaintiflTs  counsel.  Hul- 
bert  V.  Kailroad  Co.,  40  N.  Y.  145 ;  Cross  v.  Railway  Co.,  69 
Mich.  363,  35  Am.  &  Eug.  B.  Cas.  476.  But  this  case  is  not 
within  the  rule  laid  down  in  the  cases  cited. 

2.  The  plaintiff's  own  testimony  shows  that  not  only  were 
the  Goodman  boys  guilty  of  negligence  in  attempting  to  keep 
the  horse  at  the  platform  when  it  became  restless 
at  the  noise  of  the  train  approaching  from  the  rear,  Negiigesee  of 
but  the  plaintiff  saw  and  kuew  the  danger  herself,  pi******"* 
and  could  have  avoided  it  by  the  least  care  on  her 
part.  She  says  she  saw  the  railroad  tracks  there,  and,  after 
the  horse  had  been  backed  up  to  the  platform,  she  says  she 
told  the  boys  to  hurry  up,  as  she  was  afraid.  She  had  not 
seen  or  heard  any  train  at  that  time,  but  saw  the  track,  and 
was  afraid  with  the  little  boy  in  the  wagon  with  her.  She 
had  plenty  of  time  to  alight  from  the  wagon  before  any  train 
was  heard.  After  the  train  was  heard,  she  says,  if  the  boy 
had  done  as  she  told  him,  he  would  have  driven  out,  as  that 
was  what  she  would  have  done.  There  was  nothing  unusual 
in  the  noise  of  the  train.  The  horse  became  restless  from  the 
noise  of  the  train  before  it  was  in  sight,  yet  the  boys,  instead 
of  driving  out,  attempted  to  hold  him  there  ;  and  the  plaintiff, 
knowing  the  danger,  kept  her  seat  in  the  wagon.  The  boys 
knew  the  way  out,  and  from  the  point  where  they  stood  it  was 
a  smooth  driveway  from  30  to  100  feet  in  width,  safe  to  drive 
over.  It  appears  that  the  horse  first  became  restless  and 
frightened  from  the  noise,  and  not  from  the  sight  of  the  train ; 
and  yet  with  a  four-year  old  colt,  which  had  never  been  driven 
there  before,  they  determined  to  try  and  hold  him  by  the  head 
rather  than  drive  out.  The  case  falls  precisely  within  the 
rulings  of  this  court  in  Geist  v.  Bailway,  91  Mich.  448.  In 
that  case  the  driver  thought  he  could  get  across  the  track  in 
front  of  a  car  going  12  to  15  miles  an  hour,  whipped  up  his 
horses  to  do  so,  and  was  struck  by  the  car.  This  was  held  to 
be  negligence.  In  the  present  case,  the  plaintiff  and  the 
Goodmans  saw  the  danger,  knew  they  had  a  young  colt  not 
accustomed  to  the  place,  and  that  there  was  a  safe  way  out. 
Instead  of  adopting  a  safe  course,  they  took  their  chances  that 
they  could  hold  the  colt,  and  let  the  train  pass.  They  mis- 
calculated the  chances,  and  must  suffer  the  consequences. 

We  see  nothing  in  the  case  warranting  a  new  trial.    The 
56  A.  &E.  R.  Gas.— 21 
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verdict  and  judgment  below  mast  be  reversed.    No  new  trial 
will  be  ordered.    The  other  justices  concurred. 

Frightening  Horses  at  Stations — Hordes  Leftby  (honerin  Care  of  An&ther, — 
In  Fritu  v.  New  York  &  N.  £.  R.  Co.  (Codd.,  March  6,  1893.),  26  All.  Hep. 
847,  it  was  held  that  the  defendant's  negligence  was  a  question  for  the 
jury,  and  a  finding  that  the  defendant  was  negligent  would  not  be  dis- 
turbed, where  the  plaintiff,  a  hackman,  left  his  horses  in  charge  of  a  fellow- 
hackman,  at  a  point  near  the  station,  the  usual  place  for  waiting  designated 
by  the  company,  and  an  engineer  brought  his  engine  near  this  place  and 
blew  seyeral  very  loud  blasts  of  the  locomotive-whistle,  which  frightened 
all  of  the  horses,  though  accustomed  to  the  noise  of  trains  where  it  appeared 
that  the  engineer  continued  to  sound  the  whistle  after  he  saw  that  the 
plaintiff's  horses  were  running  away  and  injuring  themselves  and  the  hack ; 
and  the  mere  fact  that  the  plaintiff  left  his  horses  unhitched  and  in  the 
charge  of  another  could  not,  as  a  matter  of  law,  charge  him  with  contribu- 
tory negligence. 

Measure  of  Damagee, — In  Fritts  v.  New  York  &  N.  E.  R.  Co.  (Conn., 
March  6,  1898.),  26  Atl.  Rep.  847,  it  was  held  that  evidence  of  the  loss  of 
the  use  of  the  plHintiff's  horses  for  a  length  of  time,  and  what  he  might 
have  earned  with  them,  without  any  evidence  as  to  what  he  ought  to  have 
earned  without  them,  by  securing  another  team  or  getting  other  employ- 
ment, furnished  no  basis  for  computing  his  loss.  Hddy  also  that  loss  in  the 
market  value  of  the  horses  was  a  proximate  result  of  the  injury  which  the 
plaintiff  could  recover.  In  thia  case  the  court  said  :  **  Two  questions  are 
presented,  raised  upon  the  following  finding  :  '  The  market  value  of  said 
horses  was  lessenea  in  consequence  of  said  runaway  fifty  dollars  for  eacli 
horse.  The  plaintiff  was  earning  in  his  business,  at  the  time  of  the  acci- 
dent, seven  dollars  each  day,  and  he  would  doubtless  have  continued  to 
earn  at  approximately  the  same  rate  but  for  the  accident  for  the  seven 
weeks  next  following ;  but  in  consequence  of  the  accident  he  did  not,  and 
could  not  use  the  horses  or  carriage  during  the  seven  weeks  next  following 
the  accident.  And  the  plaintiff  claimed  that  he  was  entitled  to  recover 
the  lessened  market  value  of  the  horses,  and  also  the  monev  which  he 
would  have  earned  but  for  the  accident.  The  court  overruled  these  claims 
of  the  plaintiff  as  being  too  remote  and  uncertain,  and  the  plaintiff  duly  ex- 
cepted. We  think  the  court  was  correct  in  its  ruling  as  to  the  plaintiff's  pro- 
spective earnings.  Conceding  the  point,  claimed  by  the  plaintiff  that  where 
pfersonal  property  is  injured,  and  not  destroyed,  the  value  of  the  use  during 
the  time  that  the  owner  was  necessarily  deprived  of  it  may  be  recovered, 
neither  the  decisions  to  this  effect  nor  the  principles  upon  which  they  are 
based  assist  the  plaintiff  to  establish  his  present  contention.  He  did  not 
show  or  seek  to  show  the  value  of  such  use.  Whether  the  fact  which  the 
court  has  found  is  admissible  as  evidence  tending  in  any  decree  to  prove 
the  value  of  such  use  of  the  horses  and  carriage  we  need  not  decide.  It  is 
evident  that  it  is  not  itself  such  value — that  is,  it  is  not  the  rule  of  damages 
— and  the  plaintiff  offered  no  other  evidence  and  made  no  other  claim. 
Indeed,  the  mere  proof  of  what  he  miffht  have  earned  by  the  use  of  the 
property,  with  nothing  to  show  what  ne  might  and  could  and  should — 
indeed  did — earn  without  it,  by  procuring  another  team,  or  in  other  em- 
ployment— Hhe  value  of  the  plaintiff's  time  to  himself — furnishes  very 
little  information  concerning  the  plaintiff's  real  loss,  whether  the  same  be 
considered  proximate  or  remote.  But  we  think  that  the  lessened  market 
Talue  of  the  horses  in  consequence  of  the  runaway  was  a  proximate  and 
legitimate  element  of  damage,  and  that  the  court  practically,  though  not 
expressly,  so  held  in  the  case  of  Clinton  «.  Howard,  42  Conn.  294." 
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LONEBQAN 
V. 

Illinoib  Central  B.  C!o. 

(Iowa  Supreme  Courts  Oct.  10,  1891.) 

Frightening  Horses  at  Station  near  Crossing— Liabiilty  of  Raiiroad  under 
Statutory  Requirement  to  Signai  at  Crossings.— Under  the  statute  imposiiiff 
a  duty  upon  a  railroad  company  to  rin^  a  bell  at  highway-crossings,  and 
making  the  neglect  of  such  duty  a  misdemeanor  punishable  by  fine,  and 
•declaring  that  the  company  shall  '*  be  liable  for  all  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such  neglect,"  a  person  who  was  un- 
loading corn  into  a  crib  on  the  railroad  company's  depot-ground  near  two 
highway-crossings  can  recover  from  the  company  for  injuries  received  by 
reason  of  his  horses  becoming  frightened  at  an  engine  which  was  driven 
past,  without  the  required  signal  being  given,  although  the  plaintiff  was 
not  at  the  time  attempting  to  cross  the  track. 

Appeal  from  Floyd  district  court. 
J.  S.  Boot,  for  appellant. 
W.  J.  Knigldy  for  appellee. 

Beck,  C.J. — 1.  The  undisputed  facts  of  the  case  are  these  : 
While  the  plaintiff  was  rightfully  engaged  in  unloading  corn 
from  his  wagon  into  a  crib  upon  defendant*s  depot-ground 
near  the  railroad  track,  an  engine  passing  on  the 
railroad  frightened  defendant's  horses  hitched  to  ^'^■****^* 
the  wagon,  causing  them  to  run  away,  throwing  plaintiff  from 
the  wagon,  thereby  inflicting  personal  injuries,  to  recover 
for  which  this  suit  is  brought.  The  crib  in  which  defendant 
was  unloading  the  com  was  near  two  highway-crossings  upon 
defendant's  road,  over  which  the  engine  ran  without  the  bell 
thereon  being  rung.  Upon  these  facts  the  court  directed  a 
verdict  for  defendant  by  an  instruction  in  the  following  lan- 
guage :  "  You  are  instructed  in  this  case,  the  evidence  of  the 
plaintiff,  which  is  undisputed,  shows  that  at  the  time  the 
plaintiff's  team  started  to  run,  and  he  was  thrown  from  the 
wagon  and  injured,  he  was  unloading  a  load  of  corn  at  the  corn- 
crib,  near  the  defendant's  station-house,  and  was  not  attempt* 
ing  to  cross  the  railway,  or  using  a  highway  for  the  purpose 
of  travelling  thereon.  Under  these  circumstances,  i  charge 
you  that  the  failure  to  ring  the  bell,  as  charged  in  the  peti« 
tion,  does  not  constitute  negligence  on  the  part  of  defends 
ant,  for  which  it  can  be  held  liable  in  this  action,  and  that 
tiie  statute  requiring  a  bell  to  be  rung  approachkig  public 
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crossings  does  not  apply  to  this  case,  and  your  verdict  should 
be  for  the  defendant.'  Upon  this  instruction  arises  the  only 
question  in  the  case. 

2.  Chapter  104,  Acts  20th  Gen.  Assem.  (Miller's  Code,  471), 
provides  as  follows;  ''That  a  bell  and  a  steam-whistle  shall 

be  placed  on  each  locomotive  engine  operated  on 
TUiolt.''  '™"  ^^7  railway  in  this  state,  and  said  whistle  shall  be 

twice  sharply  sounded  at  least  sixty  rods  before  a 
highway-crossing  is  reached,  and  after  the  sounding  of  the 
whistle  the  bell  shall  be  rung  continuously  until  the  crossing 
is  passed  ;  providing  that  at  street-crossings  within  the  limits 
of  incorporated  cities  or  towns  the  sounds  may  be  omitted, 
unless  required  by  the  council  of  any  such  city  or  town  ;  and 
the  company  shall  also  be  liable  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such  neglect."  Sec- 
tion 2 :  "  Every  officer  or  employ^  of  any  railway  company 
who  shall  violate  any  of  the  provisions  of  this  act  shall  be 
punished  by  fine,  not  exceeding  one  hundred  dollars,  for  each 
offence."  The  statute  imposed  the  duty  upon  the  person 
operating  the  engine  to  nng  the  bell  while  the  engine  was. 
passing  the  place  where  plaintiff  was  unloading  his  corn,  and 
makes  the  neglect  of  such  a  duty  a  misdemeanor  punishable 
by  fine,  and  declares  that  defendant  shall  "  be  liable  for  all 
damages  which  shall  be  sustained  by  any  person  by  reason  of 
such  neglect."  The  failure  of  defendant's  employes  to  per- 
form the  duty  to  ring  the  bell,  imposed  upon  them  by  statute,, 
was  negligence,  under  the  familiar  doctrine  of  the  law.  Cor- 
rell  V.  Eailway  Co.,  38  Iowa,  120 ;  Shear  &  R  Neg.  (3d  ed.), 
section  13a.  It  will  be  observed  that  the  bell  is  to  be  rung  at 
the  crossings.  It  may  be  presumed  that  the  statute  is  in- 
tended to  warn  persons  at  the  crossings  of  the  approach  of 
the  cars,  and  thus  enable  them  to  avoid  the  engine.  But  the 
signal  enables  all  persons  who  may  be  exposed  to  danger  by 
the  approaching  engine  to  escape  it,  and  such  persons  may  rely 
upon  the  discharge  of  the  duty  required  by  the  statute,  as  in  all 
other  cases,  and  act  accordingly.  It  is  therefore  plain  thai 
plaintiff  sustained  injury  by  the  neglect  of  defendant's  em- 
ployes in  omitting  the  signal,  and  may  recover  therefor.  It  can- 
not be  doubted  that  when  one  may  rely  upon  the  discharge 
of  a  duty  imposed  by  law  upon  another,  and  is  injured  by  the 
negligent  omission  of  that  duty,  he  may  have  an  action  there- 
for against  the  person  guilty  of  the  negligence.  It  is  not  the 
case  of  negligence  in  the  performance  of  a  contract  for  the 
transportation  of  persons  and  property,  but  it  is  negligence 
by  reason  of  the  omission  of  a  duty  imposed  by  statute.  The 
negligent  omission  was  inherently  wrong,  for  it  is  in  violation 
of  the  statute,  and  is  a  misdemeanor,  and  it  endangered  life 
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and  property  of  all  persons  exposed  to  the  danger  of  a  passing 
engine  without  the  signals  required  by  law.  It  is  plain  that 
all  persons  exposed  to  the  dangers  and  sufferiog  from  the 
effects  of  such  negligence  may  recover  therefor.  Shear  &  E. 
Neg.,  section  54. 

3.  The  instruction  of  the  court  below,  directing  the  verdict, 
seems  to  be  based  upon  the  thought  that  no  one  is  entitled  to 
protection  against  the  negligence  of  omitting  to  ring  the  bell, 
except  persons  who  were  using  or  about  to  use  the  highway- 
crossing.  This  would  be  true  only  in  case  the  negligence  was 
the  omission  of  an  obligation  or  duty  raised  by  contract,  ex- 
press  or  implied,  or  imposed  by  special  relations  of  the 
parties.  But  the  case  is  one  where  the  negligence  causing  the 
injury  arises  by  reason  of  the  violation  of  a  statute  which  de- 
clares the  negligence  to  be  a  misdemeanor.  In  support  of 
these  views,  we  cite  Wakefield  v.  Railway  Co.,  37  Vt.  330 ; 
Railway  Co.  v.  Raiford  (Ga.),  9  S.  E.  Rep.  169 ;  Railroad  v. 
Williams,  74  Ga.  723 ;  Railway  Co.  Young  (Ga.),  7  S.  E.  Rep. 
«12 ;  Ranson  v.  Railway  Co.  (Wis.),  22  N.  W.  Rep.  149. 
Oases  are  cited  by  counsel  for  defendant  in  support  of  views 
in  conflict  with  our  conclusions.  Some  are  to  that  effect ;  but 
we  are  clearly  of  the  opinion  that  they  are  in  conflict  with 
principle.  Other  cases  cited  by  counsel  are  not  in  conflict 
with  our  conclusions  in  this  case. 

In  our  opinion,  the  district  court  erred  in  giving  the  instruc- 
tion directing  a  verdict  for  defendant.  Its  judgment,  therefor, 
ought  to  be  reversed. 

ON  BEHEABIKa. 

RoTHBOGE,  J. — ^A  petition  for  rehearing  was  granted  in  this 
case,  and  we  have  again  examined  the  question  involved  in 
the  light  of  reargument  by  counsel  for  the  respec- 
tive parties.     It  is  claimed  in  the  petition  for  re- 
hearinp"   that  the   cases  cited   in   tne   opinion  as  ^PP"«*t'®»  •' 
€iustaining  the  conclusion  reached  are  not  m  point. 
It  rarely  occurs  that  cases  are  exactly  alike  in 
their  facts.     This  can  occur  only  when  the  cases  arise  out  of 
the  same  transaction.    But  there  are  a  multitude  of  adjudged 
cases  which  are  so  nearly  alike  that  the  same  legal  principles 
may  be  applied  in  deciding  them.     It  is  important  that  we 
keep  in  mind  the  precise  relation  that  the  plaintiff  in  this 
case  sustained  to  the  railroad  company.     He  had  driven  his 
wagou  loaded  with  com  upon  the  station-ground  for  the  pur- 
pose of  placing  the  load  in  a  crib,  that  the  corn  might  be 
shipped  on  the  defendant's  road.     It  is  a  matter  of  common 
knowledge  that  grain-elevators,  corn-cribs,  coal-sheds,  and,  in 
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some  instances,  lumber-yards,  are  located  on  station-grounds 
of  railroads.  Every  team  which  is  driven  upon  the  grounds 
for  the  purpose  of  loading  or  unloading  grain  or  other  freight 
received  or  to  be  shipped  on  the  railroad  must  be  regarded 
as  on  the  depot-ground  by  the  invitation  of  the  railroad  com- 
pany. It  is  an  absolute  necessity  that  they  should  be  there 
to  transact  their  business ;  otherwise,  the  railroad  company 
could  not  transact  the  business  of  a  common  carrier.  In  the 
case  of  Wakefield  v.  Railway  Co.,  37  Vt.  330,  the  plaintiff  had 
driven  his  team  over  a  highway-crossing  and  along  a  public 
road,  about  35  rods  south  on  the  highway,  parallel  with  the 
railroad,  when  a  train  going  north  frightened  his  horses. 
The  negligence  charged  was  that  the  crossing-signal  was  not 
given.  The  question  was  whether,  after  having  passed  the 
crossing,  a  duty  was  due  to  him  to  give  the  signals.  The 
court  held  that  the  purpose  of  the  law  is  to  secure  as  much 
safety  as  could  be  done  by  notice  of  the  approach  of  an  en- 
gine against  accidents  by  reason  of  such  crossings.  But  the 
court  said :  "  While  such  accidents  are  in  the  main  likely  to 
happen  to  persons  approaching  and  about  passing  such  cross- 
ings, yet  they  are  not  confined  to  such  persons,  and  we  think 
it  would  be  an  unwarrantable  restriction  of  this  provision  of 
the  statute  to  hold  that  the  duty  thereby  imposed  has  refer- 
ence only  to  persons  approaching  or  in  tne  act  of  passing  the 
crossing.  In  our  judgment,  that  duty  exists  in  reference  to 
all  persons  who,  bein^  lawfully  on  or  in  the  vicinity  of  the 
crossing,  may  be  subjected  to  accident  and  injury  by  the 
passing  of  engines  at  that  place." 

In  !&dlroad  v.  Williams,  74  Ga.  723,  the  case  and  question 
decided  are  well  and  tersely  stated  in  a  head-note,  as  follows : 
"  Where  a  person  injured  by  a  railroad  train  was  walking  on 
the  track  without  the  permission  of  the  company,  and  nad 
passed  beyond  the  crossing  of  a  public  road  about  200  yards^ 
when  he  was  injured  by  a  train  coming  up  behind  him,  a  non- 
compliance on  the  part  of  the  company  with  the  law  in  regard 
to  the  duty  of  railroad  companies  in  respect  to  the  erection 
of  blow-posts,  and  the  blowing,  and  continuing  to  blow,  the 
whistle,  and  the  checking,  and  continuing  to  check,  the  speed 
in  running,  may  go  to  the  jury  as  a  circumstance  showing 
negligence."  This  case  was  approved  in  Bailroad  Co.  v»  Bai- 
ford,  82  Qa.  400,  37  Am.  &  Eng.  E.  Cas.  481.  In  Eansom  v. 
Railroad  Co.,  62  Wis.  178,  19  Am.  &  Eng.  R  Cas.  16,  it  was 
held  that  a  statute  similar  to  that  in  force  in  this  state  was 
designed  to  guard  against  danger  of  injury  from  the  frighten- 
ing of  teams  travelling  upon  the  highway  or  crossing,  as  well 
as  the  danger  of  actual  collision  at  the  crossing ;  and  a  rail- 
road company  is  therefore  liable  for  injuries  caused  by  a  fail- 
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ure  to  comply  with  that  statute  to  persons  travelling  upon  a 
highway  parallel  to  the  railroad,  and  net  intending  to  cross 
the  track. 

Now,  it  appears  to  ns  that  these  cases  are  in  accord  with 
the  reasoning  and  result  reached  in  the  foregoing  opinion. 
Indeed,  they  go  further  in  their  requirements  as  to  the  duty 
of  the  company  to  give  the  signals  than  it  is  necessary  to  go 
in  the  case  at  bar.  In  Williams'  Case  the  plaintiff  was  in  no 
manner  connected  with  the  railroad  company,  and  his  posi- 
tion had  no  relation  to  the  crossing,  or  to  travel  on  a  parallel 
road.  He  was  walking  on  the  railroad  track  without  the  per- 
mission or  invitation  of  the  railroad  company.  In  the  other 
cases  the  parties  were  not  approaching  a  crossing,  nor  intend- 
ing to  cross,  but  were  travelling  lines  of  road  parallel  with 
the  railroad.  In  the  case  at  bar  the  plaintiff  was  upon  the 
depot-grounds,  where  it  was  actually  necessary  that  he  should 
be,  to  unload  his  com,  that  the  defendant  might  conveniently 
receive  it  and  ship  it  to  market.  In  the  case  of  Oahill  v.  Bail- 
way  Co.  (Ci  App.  Ky.),  49  Am.  &  Eng.  R.  Cas.  390,  it  was 
held  that  persons  lawfully  using  a  private  crossing  are  en- 
titled to  the  benefit  of  signals  which  they  know  it  is  the  duty 
and  custom  of  the  railroad  to  give  at  public  crossings,  and  for 
failure  to  give  such  sisals,  negligence  as  to  such  persons  will 
be  imputed  to  the  railroad  company.  It  is  to  be  said  that 
there  is  no  statute  in  force  in  the  state  of  Kentucky  requiring 
signals  to  be  given,  but  it  is  held  bv  the  courts  of  that  state 
that  a  failure  to  give  such  signal  of  the  approach  of  a  railroad 
train  as  would  be  sufficient  to  apprise  persons  at  or  near  a 
public  crossing  of  its  approach  is  regarded  as  negligence. 
And  in  the  recent  case  of  Sanborn  v.  Ilailway  Co.  (Sup.  Ct. 
Mich.),  50  Am.  &  Eng.  B.  Cas.  114,  it  was  hela  bj  a  majority 
of  the  court  that  the  provisions  of  a  statute  requiring  a  high- 
way-signal to  be  given  inures  to  the  benefit  not  only  of  per- 
sons on  the  highwav,  but  to  one  injured  by  reason  of  failure 
to  give  the  signal  while  lawfully  using  a  private  crossing  at  a 
distance  from  the  highway,  it  appears  to  us  that  the  last 
two  cited  cases  are  more  nearly  in  principle  like  the  case  at 
bar  than  those  cited  in  the  foregoing  opinion.  In  the  case  at 
bar  the  plaintiff  was  on  the  depot-grounds,  unloading  his 
com,  by  the  permission  and  invitation  of  the  defendant,  and 
in  the  cited  cases  the  parties  injured  were  lawfully  upon  the 

Srivate  crossings,  and  each  had  a  right  to  suppose  that  the 
efendant's  employes  would  obey  the  law  of  the  state  requir- 
ing signals  at  public  crossings. 

It  is  conceded  in  the  foregoing  opinion  that  cases  cited  by 
counsel  for  the  defendant  are,  in  effect,  in  conflict  with  our 
conclusions.    These  cases  are  again  called  to  our  attention  in 
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the  petition  for  rehearing.  The  first  case  presented  in  the 
petition  is  O'Donnell  v.  Railway  Co.,  6  B.  L  211|  where  a 
party  walking  on  a  railroad-track  a  short  distance  from  a 
highway- crossing  was  ran  over  and  injured,  and  brought  suit 
against  the  company,  alleging  a  failure  to  ring  the  bell,  as 
required  by  statute,  as  negligence.  It  was  held  that  he  could 
not  recover,  because  the  statute  was  not  for  the  benefit  of 

Eersons  in  the  situation  of  the  plaintiff,  the  statute  not  having 
een  enacted  for  his  benefit.  Bailroad  Go.  v.  Feathers,  10 
Lea,  103,  is  a  case  where  the  plaintifi'  and  his  wife,  travelling 
on  horseback,  had  passed  over  the  crossing,  and  travelled  east 
on  a  road  parallel  with  the  railroad  for  a  quarter  to  half  a 
mile  from  the  crossing,  when  a  train  approached  from  the 
west  and  frightened  the  wife's  horse,  which  threw  her,  and 
killed  her.  It  was  held  that  the  company  was  not  liable  for 
failure  to  give  a  crossiug-signaL  The  reason  of  the  decision 
is  that  the  statute  does  not  apply,  because  the  plaintiff  and 
his  wife  were  riding  parallel  to  the  railroad,  with  no  purpose 
to  cross  it.  Harty  v.  Bailroad  Co.,  42  N.  Y.  468,  was  another 
case  where  a  party  was  injured  while  walking  on  the  railroad 
track  at  a  point  200  feet  from  a  road-crossing.  It  was  held 
that  the  railroad  company  owed  him  no  duty,  under  the  law, 
to  ring  the  bell  or  sound  the  whistle.  Bell  v.  Bailroad  Co., 
72  Mo.  60,  4  Am.  &  Eng.  B.  Cas.  580,  was  another  case  where 
a  boy  was  standing  on  a  railroad  track  40  to  60  feet  from  a 
street  or  road-crossing,  and  was  run  over  and  killed.  It  was 
held  that  a  statute  requiring  a  bell  to  be  rung  at  a  public 
crossing  was  for  the  benefit  of  persons  at  the  road-crossing, 
or  approaching  it,  and  not  for  one  40  or  60  feet  away  from  it, 
and  on  the  railroad  track.  In  Williams  v.  Bailroad  Co.  (111. 
Sup.),  26  N.  E.  Bep.  661,  it  was  held  that  a  statute  requiring 
crossing-signals  to  be  given  had  no  application  to  a  case 
where  the  plaintiff  was  plowing  on  a  farm  near  the  railroad 
right  of  way.  Other  cases  are  cited  which  hold  that  a  statu- 
tory provision  requiring  signals  upon  the  approach  to  a  pub- 
lic crossing  are  for  the  benefit  of  travellers  upon  public  high- 
ways, and  not  for  others. 

The  only  cases  cited  by  counsel  for  appellee  in  which  it  is 
held  that  the  duty  to  give  a  crossing-signal  has  no  applica- 
tion to  persons  having  substantially  the  same  relations  to  the 
railroacf  company  as  the  plaintiff  in  this  case  are  Bailroad  Co. 
V.  Depew,  40  Ohio  St.  121,  and  Pike  v.  Bailroad  Co.,  39  Fed. 
Bep.  754.  In  the  first-named  case  the  plaintiff  was  injured 
while  walking  on  the  railroad  track  from  the  station  to  a  car- 
load of  his  goods,  which  he  was  about  to  send  over  the  road ; 
and  in  the  last-named  case  the  plaintiff  was  a  watchman  on  a 
railroad-bridge,  and  he  alleged  that  by  reason  of  a  failure  to 
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^ve  a  cro8&ing.8ignal  at  a  public  highway  half  a  mile  from 
the  bridge,  he  was  caught  on  the  bridge  and  injured. 

It  is  not  to  be  denied  that  there  is  a  conflict  of  authorities 
upon  the  question,  but  it  will  be  seen,  by  an  examination  of 
all  the  cases,  that  in  most  of  them  which  hold  that  a  failure 
to  give  the  signal  is  not  negligence  the  plaintiff  bore  no  rela- 
tion to  the  company  whatever.  He  was  either  upon  the  rail- 
road track  without  permission,  or  engaged  in  no  duty  to  the 
railroad  company,  but  was  in  a  place  of  danger  of  his  own 
•choice,  and  for  his  own  convenience  or  pleasure.  Another 
was  plowing  in  a  field.     We  do  not  hold  that  a  railroad  com- 

}>any  may  incur  liability  for  damages  occasioned  by  the 
rightening  of  teams  engaged  in  all  kinds  of  service  and  em- 
ployment near  the  railroad  track  because  no  signal  is  ^ven 
^t  public  crossings,  by  reason  of  which  teamsters  fail  to 
secure  their  teams  when  the  cars  approach,  and  it  is  not  nee 
essary  in  this  case  to  hold  that  it  is  negligence  to  fail  to  give 
the  signals  to  travellers  upon  highways  running  parallel  with 
the  rajlroad.  We  desire  to  limit  the  general  statements  of 
the  foregoing  opinion  to  the  particular  facts  of  this  case,  and 
our  holding  is  that  the  relation  between  the  defendant  and 
the  plaintiff  was  such  that  the  plaintiff  had  the  right  to  rely 
on  the  defendant  obeying  the  law  in  reference  to  giving  the 
signal.  Any  other  disposition  of  the  case  would  be  a  license 
to  locomotive  engineers  to  approach  stations,  where  there  are 
always  road  and  street-crossings,  without  warning  by  signals, 
no  matter  what  injury  might  result  from  frightening  teams 
lawfully  upon  the  station-grounds,  with  persons  in  charge 
transacting  business  with  the  railroad  company. 

We  adhere  to  the  original  opinion,  and  the  judgment  is 
reversed. 

Who  Can  Complain  of  Failure  to  Give  Croiiing-iignals. — See  Spicer  «. 
Chesapeake  &  O.  R.  Co.  (W.  Ya.),  45  Am.  &  Eng.  R.  Cas.  28,  and  note, 
^6;  Shoebrink  v.  Canada  Atlantic  R.  Co.  (Ont.),  87  Id.  462. 
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Norfolk  &  Westebn  B.  Go. 

V. 

Adams,  Clement  &  Co. 

(Virginia  Supreme  Court  of  AppeaUy  January  11,  1894.) 

Carriers — Rules  and  Regulations. — A  common  carrier  may  adopt  and 
enforce  reasonable  rules  and  regulations. 

Same — Charge  for  Detention  of  Cars. — A  rule  of  a  railroad  company 
making  a  charge  to  consignee  of  one  dollar  per  day  per  car  for  every  such 
car  remaining  unloaded  after  notice  of  arrival  to  consignee  and  after  the 
lapse  of  three  days  is  reasonable  and  valid,  such  a  rule  being  for  the  pro- 
tection and  benefit  of  the  public  and  to  secure  prompt  movement  of  freight 
cars,  as  well  as  for  the  protection  and  benefit  of  the  carrier. 

Statute  Construed. — Such  a  rule  does  not  come  within  the  purview  of 
sec.  1202-3  of  the  Code  of  Yirffinia,  of  1887,  which  sections  provide  that 
no  charge  other  than  that  provided  by  law  shall  be  made  for  transportation, 
storage  or  delivery  of  freight,  nor  do  such  sections  invalidate  the  rule. 

Lact  and  Hikton,  JJ.,  diseenting. 

Error  to  Boanoke  circuit  court. 

Assumpsit  to  recover  certain  sums  of  money  alleged  to 
have  been  illegally  exacted  from  Adams,  Clement  &  Company. 

JKirJspatrick  dh  jBhcI^ord,  and  WaJtts^  Robertson  dk  Jiobertson^ 
for  plaintiff  in  error. 

Pvgh  dt  Moffettf  for  defendant  in  error. 

Fauntleroy,  J. — ^The  petition  of  the  Norfolk  &  Western 
Bailroad  Company  complains  of  a  judgment  of  the  circuit  of 
Boanoke  county,  rendered  therein  at  the  April  term,  1893,  in 
favor  of  Adams,  Clement  &  Co.,  against  the  said 
CMC  futed—  Norfolk  &  Western  Bailroad  Company  for  the  sum 
Action  of  of  $488,  with  interest  thereon  from  September  1,. 
Mivmpiiit.  1891,  until  paid,  in  which  suit  the  said  Adams^ 
Clement  &  do.,  are  plaintiffs  and  the  petitioner  is 
defendant  The  suit  is  an  action  of  assumpsit  against  the 
Norfolk  &  Western  Bailroad  Company  to  recover  back  certain 
sums  of  money  alleged  to  have  been  illegally  exacted  from 
and  paid  by  the  said  Adams,  Clement  &  Co.,  to  the  said  Nor- 
folk &  Western  Bailroad  Company,  and  a  verdict  was  rendered 
and  a  judgment  entered  for  the  full  amount  of  the  plaintiff'a 
claim.  The  case  is  here  upon  a  writ  of  error  obtained  by  the^ 
defendant  company. 

The  Norfolk  &  Western  Bailroad  is  a  common  carrier,  own- 
ing and  operating  a  line  of  railroad  in  the  state  of  Virginia^ 
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and  the  town  of  Salem  is  upon  the  said  line.  The  plaintiffs 
are  lumber-dealers,  doing  business  at  the  said  town  of  Salem ; 
and  between  February  16  and  August  81,  1891,  they  received 
a  large  number  of  shipments  of  lumber  in  carload  lots,  con- 
signed to  them  from  points  on  the  line  of  the  said  Norfolk  & 
Western  Bailroad,  and  from  points  in  the  state  of  Virginia, 
and  other  points  in  other  states.  These  shipments  were  made 
with  the  understanding  and  agreement  that  the  lumber  was 
to  be  unloaded  by  the  consignee  at  Salem  depot  upon  the 
arrival  of  the  shipments  at  that  point.  The  railroads  of  Vir- 
ginia and  of  other  states,  for  their  own  protection  as  well  as 
for  the  protection  and  benefit  of  the  public,  have  a  car-service 
set  of  rules,  designed  and  enforced  to  secure  the  prompt 
movement  of  freight  cars ;  and  under  the  rules  of  tnis  car- 
service  association  the  Norfolk  &  Western  Bailroad  Company 
have  a  charge  of  one  dollar  per  car  per  day  for  the  use  of 
their  cars  and  their  side  or  switch-tracks  for  every  day  tliat 
the  cars  remain  unloaded  after  notice  of  their  arrival  to  the 
consignee  and  the  lapse  of  three  dajs.  Under  the  abuses 
that  prevailed  previous  to  the  establishment  of  this  rule, 
serious  loss  and  inconvenience  were  caused  both  to  the  ship- 
ping public  and  the  railroad  company  by  the  unreasonable 
and  protracted  delay  of  consignees  in  unloading  the  cars ;  the 
railroad  company  being  unable  thereby  to  furnish  cars  when 
called  upon  by  shippers  of  freight^  and  their  side-tracks  being 
encumbered,  and  the  movement  of  freight  impeded,  causing 
heavy  expense,  and  a  demand  for  more  track  room  to  accom- 
modate idle  cars  standing  unloaded  upon  their  tracks,  and  the 
company  being  unable,  therefore,  when  called  upon,  to  furnish 
cars  for  the  shipping  public. 

The  railroad  company,  as  a  common  carrier,  is  bound  to 
furnish  cars  for  transportation  of  freight ;  and  they  must  have 
control  over  their  cars  in  order  to  perform  their  duties  to  the 
public.  A  car  in  motion  is  a  useful  thing,  but  a  car  standing 
idle  and  unloaded  on  the  track  is  useless,  and  an  encumbrance. 
If  A.  be  allowed  to  hold  a  car  unloaded  at  his  pleasure  or 
convenience,  without  cost  or  charge,  and  thus  deprive  the 
railroad  company  of  the  use  of  its  vehicles  for  transportation 
of  the  freight  of  B.  it  is  evident  that  both  the  railroad  com- 
pany and  the  shipping  public  will  suffer  injury.  The  plain- 
tiffs in  this  suit  had  notice  of  the  existence  and  operation  of 
these  rules,  and  they  had  paid  the  charges  for  the  detention 
of  cars  long  before  the  commencement  of  the  account  sued 
upon ;  and  they  knew  and  agreed  when  the  shipments  were 
made  that  such  a  charge  would  be  made,  unless  they  unload- 
ed their  cars  in  compliance  with  the  rule  of  the  company  which 
gave  to  them  72  hours  in  which  to  unload  their  freight  after 
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notice  of  the  arrival  of  the  cars  which  they  had  stipulated  to 
unload. 

It  is  well  settled  in  this  state  and  in  other  states  that  a 
common  carrier  may  make  reasonable  rules  and 
BAiinMd  com-  regulations  for  the  convenient  transaction  of  busi- 
paBjrnajriaake  ^egg  between  itself  and  those  dealing  with  it,  either 
J^'*«d*  *®  passengers  or  as  shippers.  See  Bailroad  Co.  v. 
ehaivM.  Wysor,  82  Va.  250,  26  Am.  &  Eng.  R.  Cas.  234 ; 

Bailroad  Co.  v.  Harman's  Adm'r,  84  Ya.  553.  That 
this  rule  is  reasonable  and  proper,  and  that  the  railroad  com- 
pany can  make  such  a  charge,  has  been  decided  in  a  number 
of  states ;  the  question  never  having  arisen  before  in  this 
state.  See  Miller  v.  Banking  Co.,  88  Ga.  563,  50  Am.  &  Eng. 
B.  Cas.  79 ;  Miller  v.  Mansfield,  112  Mass.  260  ;  Bailroad  Co. 
V,  Cooke,  50  Am.  &  Eng.  B.  Cas.  89,  note ;  Kentucky  Wagon 
Manuf  g  Co.  v.  Louisville  &  N.  B.  Co.,  50  Am.  &  Eng.  B.  Cas. 
90,  note ;  Chicago,  M.  &  St.  P.  R  Co.  v.  Pioneer  S'uel  Co., 
Beach,  Bv.  Law,  §  924,  and  cases  there  cited ;  Jones,  Liens, 
§  284,  ana  cases  cited ;  4  Lawson,  Bights,  Bem.  &  Pr.  p.  3146, 
|§  1831,  1832 ;  Wood,  By.  Law,  pp.  1592,  1593, 1600 ;  2  Wat. 
Corp.  pp.  245,  246;  2  Amer.  &  Eng.  Ency.  Law,  pp.  878-881, 
and  notes  ;  Bedf.  B.  B.  (6th  ed.),  pp.  67-^3.  In  addition  to 
this  long  line  of  authorities  holding  the  right  of  a  railroad 
company  to  make  such  charge,  and  the  reasonableness  of  such 
charge,  there  have  been  numerous  investigations  and  rulings 
upon  the  point  by  the  railroad  commissioners  of  the  various 
states.  In  Texas  the  railroad  commissioner.  Judge  Beagan, 
after  full  investigation,  made  an  order  fixing  $3  per  day  per 
car  as  a  reasonable  charge  for  delay  in  unloading  after  48 
hours'  notice.  The  railroad  commissioners  of  Illinois,  and 
those  of  other  states,  after  full  investigations,  have  decided  in 
favor  of  the  right  and  reasonableness  of  such  a  charge ;  and 
when  it  is  considered  that  these  railroad  commissioners  are 
appointed  for  the  express  purpose  of  regulating  railroads  in 
the  interest  of  the  public,  the  weight  of  their  decisions  as  to 
the  reasonableness  of  such  charge  is  apparent. 

It  is  contended,  however,  that  the  sections  of  the  Code  of 
Virginia  of  1887,  1202  and  1203,  make  such  a  charge  illegal ; 
and  the  judge  of  the  trial  court  took  the  view  of  the  plaintiff, 
and  instructed  the  jury  ihat,  under  the  law  of  Virginia,  such 
charge  is  unlawful,  whether  it  be  reasonable  or  not.  We 
think  that  the  trial  court  erred  in  so  holding,  and  in  so  in- 
structing the  jury.  The  charge  made  by  the  railroad  com- 
pany for  the  detention  of  its  cars,  and  the  occupation  of  its 
tracks  after  due  notice,  and  the  allowance  of  three  days  to  the 
consignees  to  unload  the  cars  and  disencumber  the  track,  is 
not  within  the  purview,   purpose,   or    prescription  of    the 
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statute,  and  is  not  of  the  character  of  weighing,  storage,  and 
delivery  of  articles  of  freight  contemplated  by  the 
makers  of  the  statute.     The  charge  is  not  for  trans-  b^iiM  for  hire> 
portation,  storage,  or  delivery  of  freight,  and  it  is  -charges for 
not  a  device  or  a  pretext  for  exacting  of  the  shipper  detentioa  of 
or  the  consignee  more  than  the  rate  prescribed  by  **'* 
law  and  fixed  by  a  schedule  ;  but  it  is  for  the  use  and  occu- 
pation of  the  cars,  and  the  obstruction  of  their  tracks  by  the 
consignee,  for  weeks  and  months  after  the  contract  for  trans- 
porting and   delivering  the  freight  had  been  fulfilled  and 
ended.     It  is  neither  a  transportation  charge,  nor  a  storage 
charge,  nor  a  terminal  charge,  nor  a  subterfuge  for  adding  to 
the  cost  of  transportation  in  excess  of  the  rates  prescribed. 
After  arrival  at  the  place  of  consignment,  and  notice  to  the 
consignee  Ox  the  arrival,  and  the  allowance  of  a  reasonable 
time  for  the  unloading  of  the  cars  by  the  consignee,  according, 
to  his  contract  obligation  to  unload,  the  duties  and  the  liabili- 
ties of  the  carrier  cease,  and  the  carrier  becomes  simply  a 
bailee  for  hire,  and  can  make  reasonable  rules  and  regulations 
and  charges  for  such  service  as  bailee,  as  it  may  see  fit.    Such 
charges  are  not  carrier  charges  in  the  meaning,  intendment,  or- 
prescription  of  the  statute. 

Under  the  head  of  "  Carriers,"  the  American  &  English 
Encyclopaedia  of  Law  (page  880,  vol.  2)  :  "A  carrier  fulfilling 
the  duties  of  a  warehouseman  is  not  obliged  to  accept  the 
goods  subject  to  his  ordinary  liability.  He  may  impose  such 
terms  as  he  pleases ;  and  the  consignor  [consignee],  with  no- 
tice thereof,  will  be  bound.  Whether  such  terms  are  or  are 
not  is  an  irrelevant  inquiry.'*  In  a  note  to  this  section  is  the 
following :  "  We  can  see  no  reason  why  a  railroad  company, 
as  a  common  carrier,  cannot  stipulate,  oy  a  contract  express 
or  implied,  that  their  liability  as  carrier  shall  terminate  with 
delivery  at  a  particular  point,  and  they  will  assume  no  lia- 
bility at  all  in  such  case  as  warehousemen.  If  the  consignee 
is  fully  advised  at  the  time  of  the  shipment  that  the  company 
has  no  agent  at  a  particular  station,  or  the  place  to  which  the 
consignment  is  maue,  and  the  failure  to  employ  such  agent 
is  not  shown  to  be  unreasonable  in  view  of  the  condition  of 
the  company's  business,  there  is,  in  the  absence  of  rebutting 
circumstances,  an  implied  consent  that  the  carrier's  responsi- 
bility shall  be  dissolved,  vhen  he  has  done  all  that  the  nature 
of  the  case  permits  him  to  do,  according  to  the  reasouable 
and  proper  usages  of  his  business."  Hutchinson  on  Carriers 
(see  section  378)  says :  "  The  custody  and  protection  of  the 
goods  in  his  new  character  as  warehouseman  is  a  distinct, 
service  from  that  of  their  transportation,  which  entitles  him 
to  additional  compensation,  in  consideration  for  which  he^ 
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continues  liable  for  their  safekeeping  as  the  hired  bailee  of 
the  owner." 

The  record  in  this  case  shows  that  at  the  time  of  the  ship- 
ments of  this  lumber  the  plaintiffs  knew  that  there  was  a  de- 
pot at  Salem  for  the  ordinary  business  of  the  company,  but 
not  for  the  accommodation  of  carloads  of  lumber ;  and  that, 
if  they  did  not  unload  the  cars,  according  to  the  contempla- 
tion of  the  contract,  within  seventy-two  hours  (exclusive  of 
Sundays  and  holidavs)  after  one  day  for  placing  the  cars  and 
notice,  they  would  have  to  pay  one  dollar  per  car,  per  day, 
thereafter;  not  for  transportation  and  delivery,  but  for  the 
detention  of  cars,  and  use  and  occupation  of  the  tracks  of  the 
railroad  company.  The  statute  provides  solely  for  the  trans- 
portation, storage,  and  delivery  of  freight  to  the  carrier,  to  be 
shipped  by  it,  and  delivered  at  the  other  end  of  the  journey 
to  the  consignee ;  but  it  makes  no  provision  or  regulation  for 
the  hiring  of  cars  to  be  loaded  and  unloaded  by  the  customer, 
according  to  such  contract  as  th^  carrier  and  the  customer 
may  make,  express  or  implied.  "A  railroad  company  is  not 
required  by  law  to  keep  a  warehouse  or  depot  at  every  sta- 
tion along  its  route  or  line,  and  it  may  stipulate  either  ex- 
pressly or  by  implication,  that  it  will  assume  no  liability  as 
warehouseman  at  a  flag-station  where  it  has  no  depot  or  agent ; 
and  when  the  consignee  is  fully  advised,  at  the  time  of  the 
shipment,  that  the  company  has  no  depot  or  agent  at  such 
station,  and  it  is  not  shown  that  the  exigencies  of  its  business 
required  that  it  should  have  an  agent  at  the  place,  the  lia- 
bility as  common  carrier  terminates  with  the  safe  delivery  of 
the  goods  on  the  side-track  at  that  point,  and  it  assumes  no 
liability  as  a  warehouseman."  It  is  shown  in  evidence  that 
this  rule  and  charge  of  one  dollar  a  day  for  the  unreasonable, 
and  even  long-continued,  detention  oi  the  car,  and  obstruc- 
tion of  the  tracks  and  business  of  the  railroad,  is  not  made 
for  compensation  to  the  company,  but  for  the  benefit  of  the 

Sublic,  and  a  stimulus  to  the  consignee  to  unload  the  car,  and 
isencumber  the  track  and  the  business  of  the  road.  The 
evidence  in  the  record  is  that  the  car  is  much  more  valuable 
to  the  company  than  the  charge  of  one  dollar  per  day ;  and  it 
is  manifest  that,  if  cars  can  be  delayed  and  held  by  shippers 
or  consignees  for  months  (as  the  record  shows  was  done  in 
this  case,  in  some  instances),  without  any  regulation  that 
would  be  operative,  the  business  of  the  railroad  and  the  pub- 
lic service  must  necessarily  suffer. 

In  view  of  the  authorities  and  the  facts  of  this  case,  we  are 
of  opinion  the  money  paid  by  the  plaintiffs  to  the  defendant 
company  was  properly  charged  by  tne  said  company,  and  was 
due  to  it  by  the  plaintiffs,  Adams,  Clement  &  Co.,  and  that 
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they  had  no  right  to  recover  it  back ;  and  that  the  circuit 
•court  of  Boanoke  county  erred  in  the  law  as  applicable  to 
the  facts  of  the  case,  and  erred  in  refusing  to  set  aside  the 
yerdict  of  the  jury;  that  the  judgment  complained  of  is 
erroneous,  and  the  same  is  reversed  and  annulled;  and  this 
court,  proceeding  to  enter  such  judgment  as  the  circuit  court 
ought  to  have  entered  upon  the  pleadings,  will  dismiss  the 
plaintifiis'  suit.    Reversed. 

Lact  and  Hinton,  JJ.,  dissenting. 

Demurrage  Charges — Right  of  Railroad  Companies  to  Impose  for 
Detention  of  Cars* — Since  the  note  was  written  appearing  on  p.  88,  of  50 
Am.  &  Eng.  Cas.,  a  number  of  authorities  have  affirmed  the  rule  established 
by  preponderance  of  the  authorities  there  cited.  The  principal  case  lays 
down  the  rule  that  a  railroad  company  may  as  a  common  carrier  and  by 
virtue  of  a  common  carrier's  common-law  rights  adopt  and  enforce  a  rule 
making  a  reasonable  charge  for  detention  of  its  cars  by  consignees  beyond 
«  fixed  time-limit.  The  case  places  the  rule  on  the  stable  foundation  that 
public  policy  and  an  expeditious  public  service  require  the  return  of  railroad 
cars  without  undue  delay.  As  has  been  said  by  the  courts  a  common 
carrier  cannot  satisfactorily  perform  its  important  duties  to  the  public  if 
consignees  are  permitted  to  retain  indefinitely,  and  without  a  restraining 
penalty,  possession  of  the  carrier's  cars,  thus  obstructing  the  carriers  traclcs 
and  yards  as  well  as  depriving  it  of  the  use  of  its  cars.  Manifestly  any 
other  rule  than  that  established  in  the  principal  case  would  injure  the  ship- 
ping public  and  would  seriously  retard  the  service  rendered  by  railroads  to 
the  business  of  the  country. 

Inferior  tribunals  of  various  states  have  affirmed  in  a  number  of  recent 
cases  the  rule  laid  down  in  the  principal  case. 

In  Ohio  and  Mississippi  R.  C.  v.  Bannon  (decided  by  opinion  of  Judge 
Emmbt  Field,  June  20,  1892,  in  the  common  pleas  court  of  Louisville, 
Kentucky  and  not  reported),  it  was  held  that  a  rule  allowing  forty-eight 
hours  in  which  to  unload  cars  and  making  a  charge  thereafter  is  reasonable. 
In  Milwaukee,  Lake  Shore  &  Western  R.  Co.  v.  Lynch  (decided  by  the 
circuit  court  of  Oneida  county,  Wisconsin,  October  15,  1892,  and  not  re- 
ported), a  rule  making  a  charge  of  twenty  dollars  for  ten  days'  delay  in 
unloading  one  car  was  held  reasonable,  and  was  enforced  accordingly. 

In  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Pioneer  Fuel  Co.  (decided 
in  the  district  court  of  Woodbury  county,  Iowa,  and  not  reported),  a  pub- 
lished rule,  of  which  consignees  had  notice,  making  a  charge  for  detention 
of  cars  beyond  a  stipulated  time  was  held  reasonable,  and  Judge  Van 
WAORNENy'who  delivered  the  opinion  in  the  case,  said:  ''  We  are  not  com- 
pelled to  resort  to  the  maritime  law  for  well-established  principles  decisive 
this  case. 

'*  Suppose  Jones,  being  a  farmer,  should  say  to  Smith,  his  neighbor, 
'  When  you  haul  the  next  load  of  com  to  town  I  will  give  you  two  dollars 
to  brinff  me  Iwck  a  load  of  coal.  When  you  bring  the  coal  just  leave  your 
wagon  by  my  coal-bouse  and  I  will  unload  it.'  Smith  brinc^  the  coal,  but 
Jones  allows  it  to  stand  day  after  day  unloaded.  Smith  informs  Jones  the 
following  day  that  he  needs  his  wagon  to  haul  his  com  to  the  market,  and 
be  has  been  compelled  to  hire  a  wa^on  at  twenty-five  cents  per  day,  and 
l^at  unless  Jones  unloads  the  coal  within  twenty-four  hours  he  will  charge 
him  twenty-five  cents  a  day  for  the  use  of  the  wagon.     Would  any  court 
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say  that  Jones  could  legally  aaswer:  'Toar  wagon  is  no  seafaring  ▼easel;, 
you  have  no  right  to  charge  demurrage '  f     Certainly  not. 

**  If  the  railroad ^8  vehicles  can  thus  be  indefinitely  tied  up  and  conyerted 
into  warehouses  it  will  take  twice  or  three  times  the  number  of  cars  to< 
accomplish  the  work  of  transportation,  and  increased  trackage  and  terminal 
facilities  in  proportion.  This  would  necessitate  a  large  and  unnecessary 
increase  of  the  capital  invested  and  a  corresponding  increase  of  freight 
charges,  and  thus  the  rights  of  the  public  to  an  economical  service  would 
be  violated.  If  the  rule  contended  for  by  the  defendants  shall  obtain,  no 
reasonable  man  will  expect  the  railroad  company  to  provide  the  additional 
rolling-stock  and  terminal  facilities  for  nothing,  and  if  the  parties  who- 
render  the  same  necessary  and  who  get  the  use  of  the  cars  and  trackage- 
can  not  be  made  to  pay  for  the  same  the  general  public  will  have  to  do  so 
in  increased  freight  rates.     Such,  however,  is  not  the  law.^* 

In  J.  C.  Goff  «.  Old  Colony  R.  Co.  (decided  by  opinion  of  Judge  CooK^ 
January  19,  1898,  in  the  Sixth  District  Court  of  Rhode  Island  and  not 
reported),  a  rule  making  a  charge  for  the  detention  of  cars  beyond  a  stipu- 
lated time  was  held  reasonable. 

An  examination  of  these  cases  leayes  no  doubt  that  such  a  rule  when 
reasonable  will  be  enforced  by  the  courts  on  the  ground  that  public  policy 
requires  the  enforcement  in  order  to  prevent  delays  and  expense  to  the 
shipping  public  arising  from  shortage  of  cars  and  obstruction  of  tracks  and 
yards. 

In  many  of  the  states  where  railroad  commissions  have  been  created- 
by  legislative  enactment  and  their  decisions  are  practically  those  of  a. 
judicial  tribunal,  rules  making  a  charge  for  the  unreasonablo  detention  of 
cars  by  consignees  have  been  considered  by  the  commissioners.  In  view  of 
the  fact  that,  as  Judge  Fauittlbrot  observes  in  the  principal  case,  such  rail- 
road commissions  have  for  their  chief  object  the  regulation  of  railroad  com- 
panies in  the  interest  of  the  public,  it  is  very  interesting  to  note  that  where 
the  railroad  commissioners  of  various  states  have  had  under  consideration 
the  enforcement  of  such  rules,  they  have  affirmed  the  right  to  make  such 
rules  when  reasonable,  usually  basing  their  decisions  upon  the  undeniable 
right  of  the  public  to  have  an  expeditious  and  economical  service.  In  thifr 
connection  attention  may  be  called  to  the  following  decisions: 

In  Youngblood  «.  Birmingham  Car-service  Association  (decided  August 
10,  1891,  and  not  reported),  the  railroad  commission  of  Alabama  held  that 
a  rule  making  a  charge  to  lumber-dealers  of  one  dollar  per  day  per  car 
after  the  lapse  of  foriy-eight  hours  is  reasonable  and  should  be  enforced. 
The  decision  of  the  commission  contains  the  following:  '^When  the 
charge  is  made  by  a  railroad  company  only  for  the  detention  of  cars,  and 
holding  the  side-tracks  beyond  a  reasonable  time  after  the  arrival  and 
notice  given  to  consignees,  such  detention  being  by  the  negligence  or  delay 
by  the  patron,  we  are  of  opinion  that  a  charge  for  such  detention  and  use 
of  the  side-tracks  reasonable  in  amount,  is  lawful,  and  may  be  properly 
collected  by  the  carrying  company." 

In  Davies  v,  Missouri.  Kansas  &  Texas  Ry.  Co.,  Kansas  Railroad  Com- 
missioners  Report  for  1891,  page  21,  the  commissioners  decided  that  a  rule 
making  a  charge  of  one  dollar  per  day  per  car  for  each  car  detained  after 
three  days  for  unloading  is  reasonable.        >^ 

In  Rothschild  &  Co.  v.  Chicago  &  Nort'Ci^estern  Ry.  Co.,  Iowa  Railroad 
Commissioners'  Reports  for  1887,  page  783,  the  commissioners  decided  that, 
there  being  a  great  shortage  of  cars  to  move  the  large  grain  crop  in  the 
region  under  consideration,  a  rule  making  a  charge  of  three  dollars  per 
day  per  car  after  the  lapse  of  twenty-four  hours  is  reasonable. 

In  Baldwin  <&  Stone  «.  Chicago  Car-service  Association  (April  13,  1891^ 
not  reported),  a  petition  was  presented  to  the  Railway  and  Warehouse- 
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Commission  of  Illinois,  for  a  ruling  on  the  right  to  charge  for  the  detention 
of  cars,  and  the  petition  was  referred  by  the  commission  to  Hon.  Geo. 
Hunt,  Attorney-General  of  Illinois,  who,  in  an  opinion  dated  April  18, 
1891,  sustained  the  right;  the  opinion  contains  the  following  language: 
**  In  my  opinion  the  fixing  and  collecting  of  the  charge  for  the  detention 
of  cars  after  a  reasonable  time  for  unloading  is  a  matter  for  settlement  only 
between  the  railroad  company  and  the  individuals  interested  in  the  freight, 
and  is  subject  only  to  the  rule  that  such  charge  must  be  reasonable." 

It  is  clear,  upon  principle  and  authority,  that  a  railroad  company  may 
enforce  a  demurrage  charge,  for  detention  of  cars  beyond  a  reasonable 
time,  and  that  the  enforcement  of  such  a  charge  is  in  the  interest  of  all 
classes  of  the  community. 

Fbbdbbigk  N.  Leicabd. 


City  op  Detroit 
Detroit  City  'Bi  Co.  etdl. 

{U.  8.  OircuU  (hurt,  E,  D.  Michigan,  May  81,  1898,  56  Fed.  Bep.  867.) 

Power  of  Municipal  Corporation  to  Grant  Street  Railway  Company 
Vested  Interest  in  Street — Limitation  of  Franchise^  —  Under  the  general 
statutes  of  Michigan,  and  the  constitution  which  provides  that  the  life  of 
a  corporation,  except  municipal,  railroad,  plank  road,  and  canal  corpora- 
tion, shall  be  limited  to  thirty  years,  a  city  cannot,  under  its  general  power 
to  control  and  regulate  street  railways,  g^ant  to  a  street  railway  company 
the  right  to  occupy  streets  for  a  period  of  time  extending  beyond  its 
corporate  life ;  it  being  a  well-settled  rule  of  law  that,  while  a  city  may, 
under  its  legislative  power  of  regulating  the  use  of  a  street,  permit  a  rail- 
way to  be  laid  in  the  streets,  it  cannot  by  virtue  of  that  power  grant  an 
irrevocable  easement  for  any  stated  length  of  time. 

Same — Equitable  Relief  to  Cityfrom  Consequences  of  Invalid  Ordinance. — 
A  city  council  is  a  trustee  in  the  control  of  the  streets,  for  the  benefit  of 
the  public,  and,  though  former  trustees  may  have  made  an  uUra  ^res 
contract,  the  public  cannot  be  deprived  of  the  benefits  of  ordinary  equitable 
remedies  to  maintain  its  rights  on  the  ground  that  both  parties  to  the  con- 
tract are  pari  ddicto\  and  so,  where  a  city  council  passed  an  invalid 
ordinance  extending  the  right  of  a  street  railway  corporation  to  occupy  a 
street  for  a  period  of  time  extending  beyond  the  limit  of  its  corporate 
existence,  which  railway  company  assigned  all  its  property  and  franchises 
to  a  second  corporation,  a  subsequent  ordinance  fixing  the  time  beyond 
which  the  company  could  not  remain  in  the  streets  at  the  date  when  the 
corporate  life  of  the  original  grantee  should  terminate,  was  valid,  and  the 
continuance  of  the  railway  tracks  in  the  streets  after  the  time  limited 
would  become  a  public  nuisance,  which  would  be  removed,  at  the  instance 
of  the  city,  by  the  power  of  injunction. 

Same  —  Estoppel  of  City  to  Deny  Validity  of  Extension. —  Res  Adjudl- 
cata.  —  Where  a  city  by  ordinance  attempted  to  extend  the  time  during 
which  a  street  railway  company  might  occupy  the  streets  of  the  city  beyond 
the  time  when  the  life  of  the  corporation  would  expire  by  law,  it  was  not 
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estopped,  in  a  suit  against  the  railway  company  to  compel  it  to  abandon 
the  streets  upon  the  termination  of  its  corporate  existence,  from  denying 
the  validity  of  the  ordinance,  by  reason  of  the  fact  that  the  railway  com- 
pany had  relied  upon  the  contract  pronsions  of  the  siud  ordinance  with 
reference  to  the  amount  of  taxes  which  it  should  pay,  in  an  action  by  the 
city  to  collect  taxes  fixed  by  a  subsequent  ordinance,  since  the  judgment 
in  the  former  case  rendered  against  the  city  did  not  involve  the  validity  of 
the  ordinance  granting  the  said  extension,  and  was  therefore  not  res  ad- 
judicata  iu  the  case  at  bar. 

Same  —  Estoppel  on  Account  of  Vested  Interests.  —  Although  the  said 
ordinance  grantiug  such  extension  was  accepted  by  both  parties  as  valid, 
and  quietly  acquiesced  in  for  ten  years,  and  though  the  railway  company 
expended  large  sums  of  money  on  the  faith  of  the  validity  of  the  ordinance, 
and  obligations  were  enforced  by  the  city  against  the  street  railway  com- 
pany, which  derived  their  binding  force  only  from  the  said  ordinance,  the 
plea  of  estoppel  was  no  defence  in  favor  of  the  said  railway  company,  upon 
whom  the  city  council  had  no  power  to  confer  the  ^rant  to  occupy  the 
streets  beyond  the  period  of  the  corporate  existence  of  the  railway  company, 
since  those  who  made  the  investments  ouffht  to  have  known  the  statutory 
powers  under  which  the  city  council  acted. 

In  equity. 

John  J.  Speedy  E.  A.  Kent,  and  Benton  Hanchett,  for  com- 
plainant. 

Henry  M.  Duffidd^  John  C.  Donnelly,  Fred  A.  Baker,  Ashley 
Pond,  Otto  Kirchner,  and  Sidney  Miller,  for  defendants. 

Taft,  Circuit  Judge. — This  was  a  bill  in  chancery,  originally 
filed  in  the  circuit  court  for  Wayne  countj^,  Mich.,  by  the  city 
of  Detroit,  against  the  Detroit  City  Bailway,  the 
***  '  *  Detroit  Citizens'  Street  Railway  Company  ;  Sidney 
D.  Miller  and  William  K.  Muir,  trustees,  and  the  Washington 
Trust  Company,  of  the  city  of  New  York.  The  defendants  all 
answered  in  the  state  court,  and  then,  on  the  petition  of  the 
Washington  Trust  Company,  the  case  was  removed  to  this 
court  on  the  ground  of  local  prejudice.  See  City  of  Detroit 
V.  Detroit  City  Ry.  Co.,  54  Fed.  Rep.  1.  The  case  was  heard 
on  bill  and  answer. 

The  object  of  the  bill  was  to  obtain  an  injunction,  manda- 
tory and  prohibitory,  to  compel  the  Detroit  Citizens'  Street- 
Railway  Company,  operating  a  street  railway  in  that  city,  to 
remove  its  tracks  from  the  streets,  and  to  prevent  its  further 
running  of  cars  after  May  9,  1893.  The  case  set  out  in  the 
bill  was  that  the  easement  of  the  Citizens'  Company  to  occupy 
the  streets  ended  upon  that  date,  and  that  the  easement  until 
1909,  claimed  by  the  Citizens'  Company  under  assignment  of 
mesne  conveyance  from  the  Detroit  City  Railway,  was  invalid, 
because  the  city  council  had  no  power,  under  the  laws  of 
Michigan,  to  confer  an  easement  upon  the  Detroit  City  Rail- 
way to  last  beyond  its  corporate  life,  which  ended  May  9, 
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1893.  The  answers  of  the  several  defendants  whose  interests 
are  stated  below,  after  denying  the  claim  of  the  bill  that  the 
;grant  to  the  City  Bailway  of  the  easement  until  1909  was  in- 
valid, and,  after  pleading  estoppel  against  the  city  on  two 
f  rounds,  prayed  that  the  answers  might  be  treated  as  cross- 
ills  ;  that  an  ordinance  of  the  city  council  of  1892,  purporting 
to  repeal  the  1909  grant,  should  be  decreed  invalid,  as  impair- 
ing contract  obligations ;  and  that  the  city  and  its  officers 
should  be  enjoined  from  interfering  with  the  lawful  occupation 
of  the  streets  by  the  Citizens'  Company.  The  facts  to  be 
gathered  from  the  answers  and  the  bill  were  as  follows : 

By  ordinance  approved  the  24th  of  November,  1862,  the 
^common  council  of  the  city  of  Detroit  conveyed  to  one  Wilcox 
and  associates,  their  successors  and  assigns,  who  should  form 
a  corporation  for  that  purpose,  the  exclusive  right  to  con- 
struct, maintain,  and  operate  a  street  railway,  with  a  single  or 
double  track,  for  80  years  from  the  date  of  the  ordinance, 
upon  certain  named  streets  of  Detroit,  and  upon  such  other 
streets  as  the  common  council  might  direct,  and  the  company 
assent  to,  in  writing,  provided,  that  if  the  assent  of  the  com- 
pany was  not  forthcoming  within  30  days  the  council  might 
then  give  privilege  to  any  other  company.  The  ordinance 
provided  that  the  track  should  be  laid  in  such  a  way  as  least 
to  obstruct  public  travel ;  that  if  it  should  become  necessary 
to  relay  the  tracks,  in  case  the  city  graded,  paved,  or  repavea 
the  streets,  the  relaying  should  be  done  at  tne  expense  of  the 
company ;  that  the  company  should  be  required  to  keep  the 
surface  of  the  streets,  inside  the  rails,  and  for  two  feet  four 
inches  outside  thereof,  in  good  order  and  repair,  provided 
that  on  the  paved  portions  of  the  streets  the  materials  for  re- 
paving  should  be  supplied  at  the  expense  of  the  city ;  that 
the  railways  within  the  named  streets  should  be  completed 
within  certain  fixed  times,  or  in  default  thereof  the  rights  con- 
ferred would  be  lost  therein ;  that  the  company  should  pay  to 
the  city,  after  five  years,  the  annual  license-fee  of  $15  a  car ; 
and  that  rights  conferred  on  Wilcox  and  his  associates  should 
vest,  without  further  act  or  consent  of  the  city,  in  the  corpora- 
tion they  proposed  to  form.  The  ordinance  was  accepted  by 
the  grantees  or  their  successors,  who  on  Mav  9,  1863,  organ- 
ized the  corporation  as  the  Detroit  City  Bailway,  with  a  cor- 
porate life  of  thirty  years. 

The  company  built  the  railways  required  in  the  ordinance 
of  1862,  and  continued  to  operate  them  until  1879.  In  the 
mean  time  two  other  railway  companies,  under  ordinances  of 
the  city,  built  lines  of  road  on  certain  streets,  after  the 
Detroit  City  Bailway  Company  had  declined  to  do  so.  They 
were  known  as  the  Detroit  &  Grand  Trunk  Junction  Street 
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Bailwav,  and  the  Central  Market,  Cass  Avenue  &  Third 
Street  !Uail  way.  They  became  embarrassed,  and  their  property 
and  franchises  were  sold  under  mortgages,  and  new  com- 

}>anies  were  organized  to  operate  them.  The  successor  of  the- 
ormer,  the  Congress  &  Baker  Street  Bailway  Company,  was- 
organized  September  17,  1875,  and  the  successor  of  the  latter^ 
the  Cass  Avenue  Street  Bailway  Company,  was  organized 
Au^st  18,  1877,  each  for  30  years.  The  ordinances  under 
which  these  companies  operated  required  them,  in  case  the 
city  paved  or  repaved  the  streets  they  occupied,  to  repave,  at 
their  own  expense,  all  of  the  portion  within  the  track,  and  two 
feet  nine  inches  on  either  side  thereof,  and  imposed  a  car- 
license  of  $25  on  each  double  horse  car,  and  $12.50  on  each 
single  horse  car,  and  a  special  tax  for  the  second  five  years  of 
the  ordinance  of  1  per  cent  on  the  gross  earnings,  and  after 
that  of  3  per  cent. 

The  city  became  dissatisfied  with  the  taxes  it  was  receiving 
in  1879,  and,  after  negotiating  between  the  three  companies, 
and  the  city,  an  ordinance  was  passed  on  November  24:th  of 
that  year,  the  validity  of  which  was  the  main  controversy  in 
this  action.  The  first  and  second  sections  of  the  ordinance 
re<]^uired  certain  extensions  on  the  routes  of  the  Detroit  City 
Bailway  and  the  Detroit  &  Grand  Trunk  Junction  Bailway. 
Section  3  repealed  the  ordinances  of  June  13,  1873,  and  of 
June  16,  1875,  granting  authority  to  the  Detroit  &  Grand 
Trunk  Junction  Street  Bailway  Company  and  to  the  Central 
Market,  Cass  Avenue  &  Third  Street  Bailway  Company  to 
construct  and  operate  street  railways  through  certain  streets 
of  Detroit,  and  provided  that  the  said  railways,  constructed 
and  operated  under  those  ordinances,  should  hereafter  be 
subject  to,  and  operated  under,  the  ordinances  approved  No- 
vember  24,  1862,  and  its  amendments  granting  to  the  Detroit 
City  Bailway  Company  rights  as  therein  set  forth.  The  fourth 
section  imposed  a  tax  of  1  per  cent,  half-yearly,  on  the  gross 
receipts  of  the  companies,  and  required  them  to  repave 
between  the  tracks  wnen  the  city  repaved,  but  not  outside  of 
the  tracks,  and  stipulated  that  the  tax  and  repaving  should  be 
in  lieu  of  license  and  other  taxes  and  charges  for  paving  under 
existing  ordinances.  Section  5  provided  that :  "  The  powers 
and  privileges  conferred  and  obligations  imposed  on  tne  De- 
troit City  Bailway  Company  by  the  ordinance  of  November 
24th,  1862,  and  the  amendments  thereto,  are  hereby  extended 
and  limited  to  thirty  years  from  this  date." 

The  ordinance  was  to  take  effect  on  written  acceptance  of 
the  railway  companies.  Such  acceptances  were  filed  by  the 
Detroit  Cify  Bailway  Company,  the  Congress  &  Baker  Street 
Bailway   Cfompany,    and  the   Cass  Avenue  Street  Bailway 
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C/ompany.  In  1882  the  two  other  companies  conveyed  all 
iheir  property  and  franchises  to  the  Detroit  City  Railway. 
In  18o7,  after  an  attempt  by  the  city  to  collect  additional 
taxes,  upon  a  repeal  by  the  legislature  of  a  section  in  the  in- 
corporating act  that  had  imposed  on  such  railways  a  tax  of 
half  of  1  per  cent  on  the  capital  stock  paid  in,  in  lieu  of  all 
other  taxes,  a  compromise  was  effected  and  embodied  in  an 
ordinance,  confirming  the  ordinance  of  1879,  fixing  the  tax,  in 
lieu  of  all  other  taxes  by  the  city,  at  1^  per  cent  on  gross 
earnings  from  1882  until  1896,  and  2  per  cent  thereafter,  and 
providing  that  the  company  should  pay  the  same  municipal 
taxes  on  all  its  lands  and  buildings  as  were  imposed  on  indi- 
viduals. The  city  thereafter  attempted  to  collect,  in  addition 
to  the  taxes  under  the  ordinance  of  1887,  taxes,  under  the 
general  laws,  upon  the  value  of  the  tracks,  horses,  cars, 
machinery,  and  other  personalty.  In  an  action  for  the  addi- 
tional taxes  the  Supreme  Court  of  Michigan  gave  judgment 
against  the  city,  holding  that  the  city  was  bound  by  the 
agreement  as  to  taxes  contained  in  the  ordinance  of  1887. 
City  of  Detroit  v.  Detroit  City  Ry.  Co.,  76  Mich.  421,  39  Am. 
A  Eng.  R.  Cas.  538. 

From  1880  to  1889  the  city  council,  by  several  ordinances, 
^ave  authority  to  the  Detroit  City  Railway  to  extend  its  lines 
under  the  ordinance  of  1879 ;  and  much  capital  was  invested 
in  those  extensions,  and  in  repaving  the  streets,  under  the 
obligations  of,  and  on  the  faith  of,  the  validity  of  the  ordi- 
nance, and  the  duration  of  its  grant  until  1909.  In  January, 
1890,  the  Detroit  City  Railway  transferred  its  property  and 
franchises,  by  way  of  mortgage,  to  Miller  and  Mjiir,  trustees, 
to  secure  bonds  amounting  to  $1,000,000.  In  December, 
1890,  the  Detroit  City  Railway  Company  transferred  all  its 
property  and  franchises  to  the  Detroit  Street  Railway  Com- 
pany, a  corporation  organized  for  30  years  from  December  1, 
1890.  On  September  16,  1891,  the  Detroit  Street  Railway 
Company  coveyed  all  its  property  and  franchises  to  the  De- 
troit Citizens'  Street  Railway  Company,  a  corporation  organ- 
ized September  2,  1891,  for  30  years,  and  on  the  same  day  the 
Detroit  Citizens'  Street  Railway  Company  conveyed  the  same 
property  and  franchises  to  the  Washington  Trust  Company, 
of  New  York,  in  trust,  to  secure  the  payment  of  $3,000,000  of 
bonds.  On  March  29,  1892,  the  common  council  passed  an 
ordinance,  which  was  approved  by  the  mayor,  repealing  so 
much  of  the  ordinance  of  1879  as  extended  the  rights  of  the 
Detroit  Gitj  Railway  in  the  streets  until  1909,  and  shortly 
^ter  this  bill  was  filed. 

Four  questions  arise  in  this  case  : 

(1)  Did  the  common  council  of  Detroit,  on  the  14th  of  No- 
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vember,  1879,  have  power  to  extend  tbe  rights  and  privileges 
conferred  by  the  ordinance  of  November  24,  1862,  for  16 
years  beyond  the  life  of  the  corporation  upon  which  such 
right  was  conferred  ? 

(2)  Conceding  the  invalidity  of  the  ordinance,  are  the  parties 
in  pari  delicto,  so  that  a  court  of  equity  will  not  lend  its  aid  to 
the  city,  by  mandatory  and  prohibitory  injunction,  to  restore 
to  it  the  rights  it  parted  with  by  an  ultra  vires  act? 

(3)  Is  the  former  litigation  between  the  Detroit  City  Bail-> 
way  Company  and  the  city  of  Detroit,  with  reference  to  taxa- 
tion under  the  ordinance  of  1879,  res  adjudicata,  so  that 
thereby  the  city  is  estopped  from  denying  the  validity  of  the 
extension  under  that  ordinance  ? 

(4)  Does  the  investment  of  capital  on  the  faith  of  the  validity 
of  the  ordinance  granting  such  extension,  and  in  discharge  of 
the  obligations  oi  the  street  railway  company  assumed  as  a 
consideration  for  such  extension,  estop  the  city  from  now 
seeking  to  annul  the  same? 

1.  The  power  of  the  city  to  grant  the  extension  in  the  or- 
dinance of  1879  is  asserted  by  the  defendants  to  exist  under 
both  the  charter  of  the  city,  and  also  under  the  street  railway 
acts. 

It  mav  be  well,  in  advance,  to  settle  the  rule  which  must 
govern  the  court  in  construing  the  statutes  which  are  claimed 
to  confer  the  powers  of  the  city  with  reference  to  street  rail- 
way grants.  In  the  first  place,  the  street-railway  laws  are 
general  statutes,  affecting  all  street  railway  corporations  in 
the  state.  Clearly,  therefore,  the  peculiar  hardships  which 
one  construction  will  work  to  a  particular  company,  because 
it  may  have  expended  large  amounts  of  money  on  the  faith  of 
the  correctness  of  another  and  different  construction,  cannot 
be  permitted  to  affect  the  view  which  the  court  shall  take.  It 
might  be  otherwise  if  it  were  shown  that  such  a  construction 
prevailed  generally  in  the  state,  and  that  money  had  every- 
where been  invested  on  the  faith  of  it. 

In  the  second  place,  the  principle  of  construction  with  re- 
spect to  the  powers  of  municipal  corporations  was  laid  down: 
by  the  Supreme  Court  of  the  United  States  in  Minturn  v. 
Larue,  23  How.  435,  in  the  words  of  Mr.  Justice  Nelson,  a& 
follows :  '^  It  is  a  well-settled  rule  of  construction  of  grants  by 
the  legislature  to  corporations,  whether  public  or  private,, 
that  only  such  powers  and  rights  can  be  exercised  under  them 
as  are  clearly  comprehended  within  the  words  of  the  act,  or 
derived  therefrom  by  necessary  implication,  regard  being  had 
to  the  objects  of  the  grant.  Any  ambiguity  or  doubt  arising 
out  of  the  terms  used  by  the  legislature  must  be  resolved  in 
favor  of  the  public.     This  principle  has  been  so  often  followed 
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in  the  construction  of  corporate  powers  that  we  need  not  stop 
to  refer  to  authorities."  See,  also,  Ottawa  v.  Carey,  108  U.  S. 
110,  and  Barnett  v.  Denison,  145  U.  S.  135-139. 

The  contention  of  counsel  for  defendants  seems  to  be  that 
the  rule  above  stated  does  not  obtain  in  Michigan,  because  a 
local  self-gOTemment,  which  has  always  existed  in  the  state, 
and  is  preserved  by  the  constitution  of  1850,  gives  the  cities 
inherent  power  independent  of  the  legislature,  which  can  only 
regulate  the  exercise  of  that  power,  but  cannot  take  away  or 
destroy  it. 

The  constitution  of  Michigan  provides  (article  15,  §  13): 
"  The  legislature  shall  provide  for  the  incorporation  and  or- 
ganization of  cities  and  villages,  and  shall  restrict  their  powers 
of  taxation,  borrowing  money,  contracting  debts,  and  lending 
their  credit."  Article  4,  §  38:  "The  legislature  may  confer 
upon  organized  townships,  incorporated  cities  and  villages, 
and  upon  the  board  of  supervisors  of  the  several  counties, 
such  power  of  local  legislative  and  administrative  character  as 
they  may  deem  proper."  Article  4,  §  23 :  "  The  legislature 
shall  not  *  *  *  vacate  nor  alter  any  road  laid  out  by  commis- 
sioners of  highways,  or  any  street  in  any  city  or  village,  or  in 
any  incorporated  town-plat." 

It  is  quite  clear  from  the  foregoing  that  Michigan  does  not 
differ  from  other  states  in  this  :  that  a  municipal  corporation 
cannot  exercise  any  power  not  authorized  by  legislative  act. 
Michigan  is,  however,  peculiar,  in  that  its  legislature  cannot, 
by  mandatory  act  or  by  state  agents,  control  the  administration 
of  what  are  properly  local  affairs  in  cities,  townships,  and 
counties.  When  the  legislature  acts  in  such  matters,  it  can 
only  do  so  by  conferring  discretionary  ^ower  upon  the  local 
corporations.  In  other  words,  the  provisions  of  the  constitu- 
tion of  Michigan,  the  peculiar  effect  of  which  has  been  so  vig- 
orously pressed  upon  the  court  by  defendants'  counsel,  are 
merely  restrictions  upon  the  manner  in  which  the  legislature 
shall  confer  powers  on  municipalities,  when  it  sees  fit  to  do  so. 
But  the  provisions  do  not,  of  themselves,  create  any  power  in 
the  cities  or  other  local  municipal  corporations.  That  is  left 
to  the  legislature.  No  case  cited  from  the  Michigan  Reports 
is  in  conflict  with  this  view.  See  the  opinion  of  Justice  Cooley 
in  the  case  of  Board  of  Park  Com'rs  v.  Common  Council  of 
Detroit,  28  Mich.  228.  There  is  no  reason,  therefore,  why  the 
strict  rule  of  construing  the  powers  of  municipal  corporations 
should  be  departed  from  in  Michigan.  We  have  the  highest 
authority  for  this  conclusion.  In  the  case  of  Taylor  v.  Bail- 
way  Co.,  80  Mich.  77,  43  Am.  &  Eng.  B.  Cas.  335,  where  the 
effect  of  a  legislative  grant  of  power  to  a  city  in  reference  to 
street  railways  was  under  consideration,  Justice  Gbant,  speak- 
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ing  for  the  Supreme  Court  of  Michigan,  said :  '^  Municipal  cor- 
porations derive  their  sole  source  of  power  from  legislative 
enactments.  The  rule  has  long  been  unquestionably  estab- 
lished that  municipal  corporations  are  limited  to  those  powers 
which  are  granted — First,  in  express  words ;  second,  necessa- 
rily incident  to  the  powers  expressly  granted ;  and  third,  those 
which  are  essential  and  indispensable  to  the  declared  objects 
and  purposes  of  the  corporation.     1  Dill.  Mun.  Corp.  80." 

With  the  rule  of  construction  thus  established,  we  proceed 
to  inquire  what  powers,  if  any,  the  city  derives  from  its  charter 

to  authorize  the  laying  of  railways  in  the  streets. 
Charter  powers  j^  ig  important  to  determine  this,  because,  if  the 
•tnet  rau!^  charter  does  not  authorize  the  grant  in  question, 
waye.  then  we  must  find  the  power  asserted  either  within 

the  four  comers  of  the  street  railway  act,  to  be 
hereinafter  considered,  or  not  at  all.  Under  the  charter  the 
city  council  of  Detroit  is  given  power  "to  establish,  open, 
widen,  extend,  straighten,  alter,  vacate,  and  abolish  highways, 
streets,  avenues,"  etc.,  within  the  city  limits,  and  to  grade, 
pave,  repair,  and  otherwise  improve  the  highways,  streets, 
avenues,. etc.,  "with  stone,  brick,  or  other  material,"  and  "to 
prohibit  the  encumbering  of  the  streets,"  and  "  to  prescribe, 
control  and  regulate  the  manner  in  which  the  highways, 
streets,  avenues,"  etc.,  "  shall  be  used  and  enjoyed."  Laws 
1869,  p.  1692,  §  22,  pars.  11,  13.  The  same  provisions  were  in 
the  revised  charter  of  Detroit  of  1857  (Laws  1857,  p.  73),  and 
substantially  similar  authority  was  vested  in  the  council  under 
the  charter  of  1827  and  its  amendments  (2  Terr.  Laws  Mich, 
pp.  345,  346,  §§  18,  20 ;  3  Terr.  Laws  Mich.  p.  938,  §  2).  These 
powers  are  strictly  legislative.  What  one  council  shall  deem 
to  be  wise  and  do,  another  council,  in  its  wisdom,  may  undo. 
If  one  council  shall  open  a  street,  another  may  vacate  it.  If 
one  council  shall  improve  a  street  with  stone,  another  may 
tear  up  the  stone  and  put  down  brick.  If  one  council  ordains 
that  wagons  of  a  certain  hundredweight,  and  with  certain 
width  of  tire,  may  use  certain  streets,  another  council  may  de- 
termine that  the  tires  must  be  wider  or  the  weight  less.  This 
is  regulation  of  the  use  of  the  streets. 

The  Supreme  Court  of  Michigan  has  decided  that  a  street 
railway,  whether  the  motive-power  be  horse  or  electricity,  is 

not  an  additional  servitude  of  the  street,  which  the 
CooBciiscan-;  abutting  property-owners  can  enjoin,  if  the  railway 
ce^^liMOBB-  ^^^  heen  authorized  by  the  legislature  and  the  city 
eiu.  council.    People  v.  Ft.  Wayne  &  E.  Ry.  Co.,  92 

Mich.  522;  Dean  v.  Railway  Co.  (Mich.),  53  N.  W. 
396.  It  would  seem  to  follow  that  under  the  general  power 
to  regulate  the  use  of  the  streets  the  city  council  might  permit 
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or  license  a  street  railway  company,  if  it  has  the  requisite 
franchise  from  the  state,  to  lay  its  tracks  in  the  streets  and  to 
run  its  cars  thereon.  But  this  would  only  be  in  the  exercise 
by  the  council  of  legislative  power.  The'  same  council,  or  a 
succeeding  one,  might,  in  its  discretion,  revoke  the  license.  It 
must  be  so,  because  it  is  well  established  that  in  such  subor- 
dinate legislative  bodies  it  is  not  permitted  to  one  to  abridge 
the  legislative  power  of  its  successors  without  express  sanction 
of  law.  The  first  council  permits  a  railway  in  a  street  because 
it  is  of  opinion  that  such  a  use  will  best  conduce  to  the  public 
interest.  When  another  council  succeeds,  it  may  conclude 
that  the  conditions  have  changed  ;  that  other,  more  important, 
iaraffic  in  the  street  is  interrupted  and  blocked  by  street  cars 
confined  to  one  or  two  rigid  tracks ;  and  that  it  would  serve 
the  public  interests  as  well  to  have  the  tracks  laid  in  a  parallel 
street.  Under  the  exercise  of  its  legislative  power  to  regulate 
the  use  of  the  street,  unless  limited  or  abridged,  the  second 
•council  could  require  the  removal  of  the  tracks.  The  fact  thai 
if  permitted  by  the  council,  the  continuance  of  the  tracks  and 
railway  there  would  not  be  an  additional  servitude,  of  which 
the  abutting  property-owners  could  complain,  has  no  bearing 
whatever  on  tne  discretion  of  council  to  refuse  to  permit  the 
•continuance  of  such  use.  It  necessarily  follows,  having  regard 
to  the  strict  rule  of  construction  already  discussed,  that  while, 
under  its  legislative  power  of  regulating  the  use  of  the  street, 
council  may  permit  a  railway  to  be  laid  in  the  streets,  it  can- 
not, by  virtue  of  that  power,  agree  that  such  a  use  shall  con- 
tinue for  30  years.  This  is  the  exercise,  not  of  a  legislative, 
but  of  a  contractual,  power.  It  is  an  abridgment  of  the  legis- 
lative power  by  contract.  It  is  the  grant  of  a  vested  right  in 
the  streets  to  the  railway  company,  whereby,  for  30  years,  it 
shall  have  a  private  ownership  in  tracks  in  sttu,  and  the  exclu- 
sive right  to  run  cars  over  them.  Never,  until  street  cars  were 
adopted,  was  such  an  exclusive  right  in  the  surface  of  the 
streets  permitted.  The  power  to  control  the  use  of  the  streets 
had  always  been  in  municipalities,  but  it  had  never  been  ex- 
ercised to  grant  such  an  easement. 

But  it  is  said  that  the  investment  required  would  render  it 
impossible  to  build  a  street  railway,  if  the  right  to  continue 
its  use  were  dependent  on  a  revocable  license.  That  may  be 
true,  and  it  is  a  good  reason  why  one  council  should  be  given 
the  right  to  abridge  the  legislative  power  of  another  by  con- 
tract and  grant ;  but  it  furnishes  no  ground  for  saying,  in  the 
absence  of  such  legislative  authority,  that  a  right  to  legislate 
is  a  right  to  contract.  A  distinction  should  here  be  taken  be- 
tween the  right  of  a  city  to  permit  the  laying  of  gas-pipes  in 
the  itreets,  and  the  laying  of  rails  therein.     The  usual  power 
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conferred  in  a  charter,  with  respect  to  lighting  cities,  is  that- 
the  city  shall  have  power  to  provide  for  the  lighting  of  streets. 
Under  this  the  city  may  do  the  lighting  itself,  or  it  may  con- 
tract with  a  company  to  do  it,  and  the  implication  would  seem 
reasonable  that  it  might,  by  contract  with  a  gas  company,  se- 
cure to  the  company  the  right  to  lay  its  pipes  in  the  streets 
and  keep  them  there  for  a  number  of  years.  It  will  be 
observed,  however,  that  the  usual  power  of  the  city,  under  its 
charter,  is  not  to  provide  street  railways.  If  it  were,  it  would 
justify  a  very  different  implication  from  that  founded  on  a  mere 
legislative  power  to  say  how  the  streets  shall  be  used.  An- 
other distinction  is  that  the  easement  to  be  conferred,  in  the 
case  of  a  street  railwav  is  on  the  surface  of  the  street,  where 
public  travel  is,  while  the  gas-pipes  are  laid  under  the  streets, 
and  do  not  effect  travel  in  the  slightest  degree.  The  ordinance 
in  question  attempts  to  confer  the  exclusive  right  to  occupy 
the  streets  with  a  railway  for  30  years.  It  is  settled  beyond 
controversy  that  such  a  right  cannot  exist,  except  by  direct 
and  express  authority  from  the  legislature.  Jackson  County 
Horse  R.  Co.  v.  Interstate  Rapid  Transit  Ry.  Co.,  24  Fed. 
Rep.  306 ;  Saginaw  Gas-light  Co.  v.  City  of  Saginaw,  28  Fed. 
Rep.  529, 16  Am.  &  Eng.  Corp.  Cas.  562 ;  Grand  Rapids  £.  L.  & 
P.  Co.  V.  Grands  Rapids  E.  E.  L.  &  F.  G.  Co.,  33  Fed.  Rep. 
659.  But  it  may  be  justly  said  that  the  issue  in  this  case  does 
not  involve  the  question  whether  the  city  can  contract  with 
one  railway  company  that  it  will  not  permit  another  to  occupy 
its  streets,  because,  even  if  the  grant  of  1879  were  void,  so  far 
as  its  exclusive  character  is  concerned,  it  might  still  be  valid 
to  the  extent  of  allowing  the  grantee  to  occupy  the  streets  for 
the  term  of  years  named,  and  this  would  require  that  the  re- 
lief prayed  for  in  the  bill  herein  should  be  denied.  The 
power  of  the  city  to  increase  the  tracks  in  a  street  so  as  to 
interfere  with  travel  is  limited  (Grand  Rapids  St.  Railways, 
48  Mich.  433, 440),  and  in  many  streets  the  laying  of  a  double 
track,  and  its  use,  might  practically  exclude  any  other  com- 
pany. But  only  to  this  extent  does  the  exclusiveness  of  the 
grant  have  any  bearing  on  the  question  now  under  discussion. 
The  right  of  a  city  council,  under  its  general  control  of  the 
streets,  to  grant  an  irrevocable   easement  for  the  laying  of 

tracks  and  running  of  cars,  has  several  times  been 
tttffhtofeovB-  considered  by  courts  of  last  resort  in  this  country  ; 
imToeabir  *°^  *^®  great  Weight  of  authority  is  in  favor  of  the 
eMemeats.       view  that  such  Dower  does  not  include  authority  ta 

convey  a  vested  right  in  the  streets  for  years,  or  in 
perpetuity.  Judge  Dillan,  in  his  work  on  Municipal  Corpo- 
rations, used  this  language  in  section  724  (4th  ed.) :  *'  As  re- 
spects ordinary  railways  operated  by  steam,  and  street  rail* 
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ways  operated  bj  animal  power,  legislative  authority  is  neces- 
sary, to  warrant  them  to  be  placed  in  the  streets  or  highways. 
The  legislature  may  delegate  to  municipal  or  local  bodies 
the  right  to  grant  or  refuse  such  authority.  The  usual  powers 
of  a  general  nature  in  municipal  corporations  over  streets  are 
not  sufficient  to  confer  upon  them  the  right  to  authorize  the 
appropriation  of  streets  by  ordinary  railroads  which  connect 
diiterent  towns,  whose  tracks  are  constructed  in  the  usual 
manner,  and  whose  trains  are  propelled  by  steam.  But  it  is 
otherwise  as  respects  horse  railways.  They  are  for  local 
travel,  and  the  ordinary  powers  of  municipal  corporations  are 
often  ample  enough,  in  the  absence  of  express  or  other  legis- 
lation on  the  subject,  indicating  a  different  intent,  to  authorize 
them  to  permit,  or  refuse  to  permit,  the  use  of  the  streets 
within  their  limits  for  such  purposes.*' 

If  in  this,  as  is  probable,  the  learned  author  is  only  refer- 
ring to  the  fact  that  the  use  of  the  streets  for  street  railway 
purposes  is  not  an  additional  servitude,  and  may  be  licensed 
or  permitted,  in  the  discretion  of  the  governing  body  of  the 
city,  under  its  legislative  power  of  regulating  the  use  of  the 
streets,  then  he  is  sustained  by  all  the  authorities  ;  but  if  he 
is  to  be  understood  as  meaning  that  under  such  a  power  a 
city  can  irrevocably  grant,  for  a  term  of  years,  to  a  street- 
railway  company,  an  easement  in  the  streets  for  its  tracks  and 
cars,  the  statement  is  in  conflict  with  nearly  all  of  the  decided 
cases. 

It  is  hardly  probable  that  Jud^e  Dillon's  language  is  to  be 
given  the  meaning  claimed  for  it  by  counsel  for  the  defend- 
ants, because  in  another  section,  in  the  same  chapter,  he  em- 
phatically approves  the  language  of  Judge  Comstooe  in  the 
case  of  Davis  v.  Mayor,  etc.,  14  N.  T.  506,  expressly  negativing 
the  power  of  a  city  council  having  general  control  and  regu- 
lation of  the  use  of  the  streets  to  make  an  irrevocable  grant 
of  an  easement  therein  to  construct  and  operate  a  street  rail- 
way. In  Davis  v.  Mayor,  etc.,  supra,  and  m  Milhau  v.  Sharp^ 
27  I^.  Y.  611,  the  same  resolution  of  the  common  council  of 
the  city  of  New  York  was  under  consideration.  It  purported 
to  grant  to  Jacob  Sharp  and  his  associates  the  right  to  con- 
struct and  operate  on  Broadway,  in  the  city  of  New  York,  a 
double-tracked  street  railway.  It  did  not  contain  any  stipula- 
tion by  the  city  that  it  would  not  in  the  future  grant  similar 
rights  in  the  same  street  to  other  persons.  Two  questions 
arose  in  the  case :  First,  had  the  city  the  right  to  confer  the 
power  upon  the  grantees  named  in  the  resolution  to  maintain 
and  operate  a  street  railway,  and  collect  tolls  therefor  ?  and, 
second,  had  the  city  council  the  right  to  convey  an  interest  in 
the  streets  by  contract?    It  was  held  by  a  majority  of  the 
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^ourt  that,  if  tbe  resolution  were  yalid,  it  would  confer  a  per- 
petual easement  in  the  streets.  Judge  Gomstock  was  of  the 
•opinion  that  the  city  had  the  right,  by  revocable  license, 
'Under  its  general  control  of  the  streets,  to  permit  a  street  rail- 
way to  lay  its  tracks  and  run  its  cars,  but  that  it  had  no  power, 
by  contract  or  grant  of  a  vested  easement,  to  abridge  its  legis- 
lative control  over  the  streets.  Wmght  and  Johnson,  JJ., 
were  of  the  opinion  that,  while  the  resolution  was  invalid  as  a 
contract,  it  was  valid  as  a  license  revocable  at  pleasure,  while 
the  other  five  judges,  including  Denio  and  Comstoce,  held 
that  the  resolution  was  void  for  the  reasons  given  by  Com- 
stoce, J.  In  Milliau  V,  Sharp  it  was  held  (Judge  Selden  de- 
livering the  opinion)  that  the  resolution  was  objectionable, 
both  because  it  created  a  franchise  which  could  only  come 
from  the  state,  and  also  because  it  involved  the  grant  of  an 
interest  in  the  street,  and  a  consequent  abridgment  of  the 
future  legislative  power  of  the  city  to  regulate  the  use  of  the 
.streets.  See,  also,  People  v.  Kerr,  27  N.  T.  188,  and  Coleman 
V,  Railroad  Co.,  38  N.  T.  201.  The  effect  of  these  cases  can- 
not be  explained  away  by  the  perpetual  character  of  the 
grant  therein  contained. 

They  do  and  must  rest  on  the  principle  that  the  power  to 
make  an  irrevocable  grant,  either  for  years  or  forever,  is  not 
conferred  on  the  city,  under  its  general  legislative  power. 
This  is  apparent  from  the  language  of  Mr.  Justice  Clifford  in 
People's  Passenger  R.  Co.  v.  Memphis  City  R.  Co.,  10  Wall. 
38,  where,  after  discussing  the  want  of  power  in  the  municipal 
corporation  to  grant  franchises  for  25  years,  he  said :  "  Such 
corporations  are  usually  invested  with  the  power  to  lay  out, 
open,  alter,  repair,  and  amend  streets  within  the  corporate 
limits ;  but  the  rule  is  well  settled  that  by  virtue  of  those 
powers,  without  more,  they  cannot  grant  to  an  association 
of  persons  the  right  to  construct,  and  maintain  for  a  term  of 
years,  a  railway  in  one  of  the  streets  of  the  municipality,  for 
the  transportation  of  passengers  for  private  gain,  and  that 
resolution  or  ordinance  of  the  authorities  granting  such  a 
right  is  void."  Citing  Milhau  v.  Sharp,  27  N.  Y.  611 ;  People 
V.  Kerr,  Id.  188 ;  and  other  cases,  the  learned  justice  con- 
tinued: "Special  powers  are  given  to  such  corporations  to 
lay  out,  open,  and  repair  streets,  as  a  trust  to  be  held  and 
exercised  for  the  benefit  of  the  public,  from  time  to  time,  as 
occasion  may  require ;  and  the  general  rule  is  that  those 
powers  cannot  be  delegated  to  others,  nor  be  effectually 
abridged,  by  any  act  of  the  municipal  corporation,  without 
the  express  authority  of  the  legislature." 

The  same  principle  has  been  announced  in  State  v.  Trenton, 
36  N.  J.  Law,  79 ;  in  Louisville  City  Ry.  Co.  v,  Louisville,  8 
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Bush,  415, 421 ;  in  Covington  St  Ky.  Co.  v.  Covington,  9  Bush,. 
127  ;  in  Eichels  v,  Evansville  St.  By.  Co.,  78  Ind.  261,  5  Am. 
&  Eng.  Br.  Cas.  274 ;  in  Denver  &  S.  By.  Co.  v.  Denver  City 
By.,  2  Colo.  673 ;  Memphis  City  E.  Co.  v.  Memphis,  4  Cold. 
406 ;  and  in  Nash  v.  Lowry,  37  Minn.  263 ;  and  Boston  t;. 
Bichardson,  13  Allen,  146,  161. 

The  only  cases  brought  to  the  attention  of  the  court,  in 
which  a  different  doctrine  has  been  announced,  are  Brown  v. 
Duplessis,  14  Iowa,  Ann.  842,  and  State  t^.Corrigan  Consolidated 
St.  By.  Co.,  85  Mo.  274,  29  Am.  &  Eng.  B.  Cas.  591.  In  the 
first  of  these  the  Supreme  Court  of  Louisiana  held  that  a  city 
might  sell  an  easement  in  its  streets  to  an  individual  for  a  term 
of  20  years,  to  construct,  maintain,  and  operate  a  street  rail- 
way, under  its  general  power  to  regulate  the  use  of  its  streets ;. 
but  it  should  be  said  that  there  was  a  statute  in  Louisiana 
providing  that  no  railroad,  plank-road,  or  canal  should  be  con- 
structed through  the  streets  of  any  incorporated  town  without- 
the  consent  of  the  municipal  council,  and  this  was  held  by  the 
court  to  imply  the  power  by  the  council  to  give  a  consent  in 
the  nature  of  an  easement.  In  State  v.  Corrigan  Consolidated 
St.  By.  Co.,  85  Mo.  263,  29  Am.  &  Eng.  B.  Cas.  591,  the 
Supreme  Court  of  Missouri  held  that,  where  a  street  railway 
was  incorporated  by  special  act  for  the  purpose  of  construct- 
ing and  operating  a  horse  railway  over  the  streets  of  Kansas 
City,  the  city  had,  under  its  general  charter,  power  to  open, 
grade,  and  improve  its  streets,  the  authority  to  grant  to  the 
street-railroad  company  the  right  to  construct  and  operate  a 
street  railroad  on  the  various  streets  of  the  city  for  the  period 
of  20  years.  Of  the  cases  cited  in  the  opinion,  only  Brown  v. 
Duplessis,  already  referred  to,  supports  the  doctrine.  More- 
over, it  is  to  be  said,  in  regard  to  the  Missouri  case,  that  the 
special  act  authorizing  the  construction  of  a  railroad  in  the 
streets  of  Kansas  City  gives  the  case  a  somewhat  peculiar 
phase,  for  it  might  be  strongly  argued  that  the  act  conferred, 
by  implication,  upon  the  city,  the  power  to  consent  to  the 
railway's  construction  and  operation,  because  the  legislature 
would  hardly,  by  special  act,  create  a  corporation  to  do  that 
in  a  city  which,  under  the  laws  of  the  state,  the  city  would 
have  no  power  to  agree  to. 

The  case  of  Atchison  St.  By.  Co.  v.  Missouri  Pac.  By.  Co., 
31  Kan.  661,  is  relied  on  by  defendants,  but  it  by  no  means 
supports  their  claim.  There  the  Supreme  Court  of  Kansas 
held  that  a  steam-railroad  company  could  be  enjoined  from 
interfering  with  a  street  railway  laid  in  the  street  of  a  city, 
which,  without  other  power  than  that  involved  in  the  general 
control  of  the  streets,  had  passed  an  ordinance  purporting  to 
give  the  proprietors  of  the  railway  an  exclusive  easement  in. 
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the  streets  for  a  term  of  years.  Justice  Brewer  put  the 
decision  on  the  ground  that  the  railway  was  lawfully  in  the 
street  under  the  license  of  fche  city,  and  expressly  disclaimed 
A  purpose  to  decide  that  a  vested  interest  in  the  streets  could 
be  conferred  by  the  city  for  years.  See,  also,  Jackson  County 
Horse  R.  Co.  v.  Interstate  Rapid  Transit  Ry.  Co.,  24  Fed.  Rep. 
306.  The  question  has  never  been  expressly  passed  on  by 
the  Supreme  Court  of  Michigan.  In  the  case  of  Taylor  v. 
Railway  Co.,  80  Mich.  47,  73  Am.  &  Eng.  R.  Cas.  335,  however, 
tlie  question  was  how  far  the  village  of  Bay  City  might,  in  its 
grant  to  a  street  railway  of  the  right  to  use  its  streets,  secure 
to  the  railway  company  as  by  contract  the  right  to  lay  the 
track,  without  payment  of  damages  to  abutting  property- 
owners,  and  thus  exempt  the  company  from  a  liability  to 
abutters  for  damages  imposed  by  a  charter  given  to  the  city 
subsequent  to  the  railway  grant  The  power  to  create  such 
exemption  by  contract  was  claimed  under  the  general  power 
of  the  city  (then  the  village)  of  Bay  City  to  lay  out  and  estab- 
lish, vacate,  open,  make,  and  alter  such  streets  as  it  might 
deem  necessary  for  the  public  convenience;  and  Justice 
Graitf  dismisses  the  claim  with  the  significant  remark,  "  No 
mention  is  made  in  the  act  of  tram  or  street  railways." 

It  follows  from  what  has  been  said  that  the  power  to  make 
the  grant  relied  on  by  defendants  in  this  case  must  be  found 
in  the  tram  or  street-railway  acts,  or  not  at  all,  and  we  may 
now  proceed  to  examine  that  legislation : 

The  original  tram-railway  act  of  1855  provided  for  the 
organization  of  companies  to  construct  a  railway  from  one 
town  to  another,  not  upon  streets,  but  upon  private 
statotes  aAict-  property  to  be  ac<juired  by  purchase  or  condemna- 
lug  itreet  rail-  tiou.  The  intention  of  the  act  evidently  was  that 
''•I*-  the  tracks  should  be  used  by  members  of  the  pub- 

lic, with  their  own  cars  or  carriages,  upon  payment 
of  tolls  fixed  in  the  act.  The  motive  power  was  limited  to 
that  of  the  horse  or  other  animal.     The  corporators  were  re- 

Siired  to  file  articles  of  association,  stating,  among  other 
ings,  the  duration  of  the  corporation,  which  should  not 
exceed  30  years.  In  1861  additional  sections  were  added,  as 
follows :  "  Sec.  33.  It  shall  be  competent  for  parties  to  organ- 
ize companies  under  this  act  to  construct  and  operate  railways 
in  and  through  the  streets  of  any  town  or  city  in  the  state. 
Sec.  34.  All  such  companies  formed  for  such  purposes  shall 
have  the  exclusive  right  to  use  the  same,  provided,  however, 
that  no  such  company  shall  be  authorized  to  construct  a  rail- 
way under  this  act  through  the  streets  of  any  town  or  city 
without  the  consent  of  the  municipal  authorities  of  said  town 
or  city,  and  under  such  regulations  and  upon  such  terms  or 
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<;ondiiions  as  said  authorities  may  from  time  to  time  prescribe." 
Laws  1861,  pp.  11,  12. 

In  1867  the  following  additional  proviso  was  added  to  sec- 
tion 34 :  "  Provided,  further,  that  after  said  consent  shall  have 
been  given  and  accepted  by  the  company  or  corporation  to 
which  the  same  is  granted,  such  authorities  shall  make  no 
regulations  or  conditions  whereby  the  rights  or  franchises  so 
granted  shall  be  destroyed  or  unreasonably  impaired,  or  such 
company  or  corporation  be  deprived  of  the  right  of  construct- 
ing, maintaining,  and  operating  such  railway  in  the  street  in 
such  consent  or  grant  named  pursuant  to  the  terms  thereof." 
Laws  1867,  p.  257. 

The  ordinance  of  1879  was  passed  after  the  general  street- 
railway  act  of  1867  was  enacted,  and  the  latter  contained  a 
provision  that  it  should  have  application  to  all  street  railways 
organized  previous  to  its  passage.  It  is  not  contended  that 
any  change  was  made  in  the*  general  act  which  would  affect 
the  operation  of  the  above  language ;  but  section  13  of  that 
act,  which  covers  the  same  subject,  may  be  quoted  :  "  Any 
street  railway  corporation  organized  under  the  provisions  of 
this  act  may,  with  the  consent  of  the  corporate  authorities  of 
any  city  or  village,  given  in  and  by  an  ordinance  or  ordinances 
duly  enacted  for  that  purpose,  and  under  such  rules,  regula- 
tions and  conditions  as  in  and  by  such  ordinance  or  ordinances 
shall  be  prescribed,  construct,  use,  maintain  and  own  a  street 
railway  for  the  transportation  of  passengers  in  and  upon  the 
lines  of  such  streets  and  ways,  in  said  city  or  village,  as  shall 
be  designated  and  granted  from  time  to  time  for  that  purpose, 
in  the  ordinance  or  ordinances  granting  such  consent ;  but  no 
such  railway  company  shall  construct  any  railway  in  the 
streets  of  any  city  or  village  until  the  company  shall  have 
accepted  in  writing  the  terms  and  conditions  upon  which  thej' 
are  permitted  to  use  such  streets,  and  any  such  company  may 
extend,  construct,  use  and  maintain  their  road  in  and  along 
the  streets  and  highways  of  any  township,  adjacent  to  said 
city  or  village,  upon  such  terms  and  conditions  as  may  be 
agreed  upon  by  tne  company  and  the  township  board  of  the 
township,  which  agreement  and  the  acceptance  by  the  com- 
pany  and  the  terms  thereof,  shall  be  recorded  by  the  township 
clerk  in  the  records  of  his  township." 

There  has  been  much  discussion  at  the  bar  concerning  the 
character  of  the  rights  which  the  city,  under  the 
acts,  confers  upon  the  railway  companies,  in  giving  pniietioiit  of 
its  consent  as  therein  required.     An  examination  of  the  city  under 
the  briefs  does  not  disclose  any  real  difference  be-  *■*•  •utut*§. 
tween  counsel  upon  this  point.     The  franchise  to 
•construct  and  operate  a  street  railway  is  conferred  by  the 
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legislature  upon  any  persons  who  organize  as  a  corporatioa 
under  the  act,  and  nle  articles  as  required.  The  function  of 
the  city,  under  the  act,  is  merely  to  consent,  upon  conditions^, 
that  the  companies  may  exercise  the  state-given  franchise  in 
its  streets.  Similar  statutes  have  been  before  other  courts, 
and  this  is  the  view  which  has  always  been  taken  in  respect- 
to  the  city's  function  under  them. 

In  Chicago  City  By.  Co.  v.  People,  73  HI.  541,  where  the 
construction  of  a  similar  statute  was  under  consideration,  the 
Supreme  Court  of  Illinois  said  :  "  It  is  a  misconception  of  the 
law  to  suppose  that  the  railroad  company  derived  its  power 
to  construct  a  railroad  from  any  ordinance  of  the  city.  All  its- 
authority  is  from  the  state,  and  is  conferred  by  its  charter. 
The  city  has  delegated  to  it  the  power  to  say  in  what  manner,, 
and  under  what  conditions,  the  company  may  exercise  the 
franchise,  conferred  by  the  state,  but  nothing  more."  And 
the  same  view  is  taken  by  the  Supreme  Court  of  Michigan  iu 
the  case  of  People  v.  Mutual  Gas-hght  Co.,  of  Detroit,  38  Mich. 
154 ;  People  v.  Ft  Wayne  &  E.  By.  Co.,  92  Mich.  522 ;  Sims  v. 
Railroad  Co.,  37  Ohio  St.  566, 4  Am.  &  Eng.  R  Cas.  132 ;  Na- 
tional Foundry  &  Pipe  Works  v.  Oconto  Water  Co.,  52  Fed. 
Bep.  29,  38  Am.  &  Eng.  Cor.  Cas.  685. 

The  first  proviso  of  section  34,  requiring  the  consent  of  the 
city,  is  a  hmitation  upon  the  franchise  to  construct  and 
operate,  conferred  in  the  granting  section.  No.  33.  The  office 
of  a  proviso  is  usually  that  of  limitation.  Minis  v.  U.  S.,  15 
Pet  423,  445.  It  here  introduces  a  limitation  in  two  ways : 
First,  by  making  the  franchise  operative  only  on  consent  of  the 
city ;  and,  second,  by  allowing  the  city,  in  giving  its  consent, 
to  surround  the  exercise  of  the  franchise  with  such  further 
limitations  as  it  may  choose  to  impose.  As  we  have  seen,  no 
power  exists  in  the  city,  outside  of  the  railway  acts,  to  grant 
a  vested  easement  in  the  streets.  The  power  to  consent, 
which  is  indirectly  conferred  by  section  34,  necessarily  im- 
plies the  power  to  grant  the  easement.  But  a  power  implied 
must  be  limited  to  the  necessity  which  gives  rise  to  its  impli- 
cation. 

An  inevitable  limitation  thus  arising  is  that  the  easement 
shall  not  endure  beyond  the  life  of  the  franchise  for  which  the 
easement  is  given.  I  cannot  escape  the  conclusion,  which 
seems  to  me  clear  to  a  demonstration,  that  the  power  of  con- 
sent to  be  exercised  by  the  city  under  the  statute  is  limited  in 
time  to  the  life  of  the  franchise  to  be  consented  to.  The  acts 
of  the  state  and  city,  together,  in  granting  the  franchise,  and 
consenting  to  its  exercise,  are  equivalent  to  the  grant  of  a  fran- 
chise by  a  state  legislature,  under  a  constitution  which  per- 
mits it,  to  a  company  to  lay  its  railway  in  certain  named 


VOL,  66]   STREET  RAILWAYS — MUNICIPAL  CONTROL.  363 

streets  of  a  city,  and  to  operate  the  same,  without  the  inter- 
vention of  the  city  in  the  matter.  Under  a  franchise  of  the 
kind  supposed,  such  easement  in  the  streets  would  pass  to  the 
grantee  as  would  be  necessary  to  the  enjoyment  of  the  fran- 
chise. Gould  it  be  claimed,  in  such  a  case,  that  the  easement 
in  the  streets  would  outlast  the  franchise  ?  Clearly  not 
Why,  then,  in  this  case,  where  the  city's  power  to  confer  the 
easement  only  arises  from  the  necessity  for  the  enjoyment  of 
{he  franchise,  is  it  necessary  to  infer  a  power  to  confer  an 
easement  beyond  the  life  of  the  franchise  ?  Of  course,  there 
is  this  difference  between  the  case  just  supposed  and  the  con- 
ditions which  may  exist  under  the  statutes  here, — that  the 
second  grantor,  i.e.,  the  city,  may  impose  additional  conditions 
upon  the  exercise  of  the  franchise,  not  contained  in  the  original 
grant  of  the  state,  and  so  may  cut  off  or  reduce  the  time  for 
which  the  franchise  may  be  actually  enjoyed  to  a  time  less 
than  the  life  of  the  corporation  ;  but,  so  far  as  relates  to  the 
maximum  time  of  the  easement,  the  supposed  case  clearly 
represents  and  illustrates  limitations  upon  the  combined  acts 
of  the  state  and  city.  The  construction  of  the  statute  above 
stated  does  not  require  us  to  decide  that  the  legislature  could 
not  give  the  city  the  power  to  confer  on  a  street-railway  com- 
pany an  easement  in  the  streets  beyond  the  life  of  its  fran- 
chise. If  the  power  existed,  it  would  be  a  power  in  the  city 
to  delegate  to  one  company  the  city's  right  to  consent  to  a 
franchise  of  a  second  company,  to  be  created  by  the  state 
many  years  thereafter.  If  such  a  delegation  may  be  author- 
ized by  an  act  of  the  legislature,  certainl}*^  the  power  to  make 
it  cannot  be^  inferred  from  a  mere  power  to  consent  to  the 
franchise  of  the  first  company. 

The  suggestion  is  made  that  the  words  of  section  13  of  the 
general  railway  act  have  a  greater  significance  than  section  34 
of  the  tram-railway  act,  in  that  the  city  is  therein  to  consent 
that  the  railway  company  shall  construct,  maintain,  operate, 
and  own  its  railway,  and  the  argument  is  that  the  consent  to 
ownership  of  the  street  railway  implies  that  the  easement 
may  extend  beyond  the  life  of  the  franchise  to  construct  and 
operate.  I  cannot  see  that  the  insertion  of  the  word  "  own  " 
changes  in  any  way  the  meaning  of  the  section.  Consent  to 
construct  and  operate  certainly  implies  consent  to  ownership 
in  the  company,  and  the  franchise  to  own  a  street  railway,  as 
such,  conferred  on  the  company,  does  not  endure  any  longer 
than  its  franchise  to  construct  and  operate  it.  AJter  the 
death  of  the  corporation  it  owns  nothing.  It  is  the  stock- 
holders who  own  the  assets,  not  by  virtue  of  any  franchise 
conferred  by  the  state,  but  because,  as  individuals,  they  have 
that  faculty  and  right. 
56  A.  &  E.  R.  Gas.— 23 
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It  remains  to  inquire  what  is  the  life  of  the  franchise  con- 
ferred by  the  state  upon  a  street-railway  company  under  the 
acts  of  1861  and  18o7.  The  franchises  of  a  street-railway 
company  are  of  two  kinds:  "First,  the  kind  which  every  cor- 
poration— or,  to  speak  more  exactly  and  properly,  its  corpora- 
tors— must  have, — the  franchise  to  be  a  corporation,  and  to 
act  in  its  business,  and  for  the  purposes  of  its  organization,  as 
a  natural  person  could  act ;  and,  second,  the  franchise  to  dis- 
charge a  quasi'-pxihUo  function  for  hire,  i.e.,  to  construct,* 
maintain,  and  operate  a  street  railway  for  the  use  of  the 
public,  and  to  collect  tolls  therefor.  Franchises  of  the  second 
class,  which,  for  convenience,  we  may  call  non-corporate,  are 
defined  to  be  special  privileges  conferred  by  the  government  on 
individuals,  and  which  do  not  belong  to  the  citizens  of  the 
country  generally,  as  of  common  right.  Bank  v.  Earle,  13 
Pet.  519.  Such  is  the  privilege  to  carry  on  any  business  in 
which  the  public  have  an  interest,  and  from  which  the  public 
may  have  service  upon  the  payment  of  the  usual  fare  or  toll, 
as  the  maintenance  of  a  ferry,  a  turnpike,  or  a  railroad. 
People's  Passenger  R  Co.  v.  Memphis  City  R.  Co.,  10  Wall. 
38.  Franchises  of  this  kind  may  be  conferred  on  an  individual, 
but,  as  a  proper  discharge  of  the  gua8i']puh\iG  duties  generally 
requires  much  capital,  it  is  the  custom  of  the  legislatures  to 
confer  them,  directly,  onljr  on  corporations.  In  the  absence 
of  an  express  provision  m  the  charter  to  the  contrary,  non- 
corporate franchises  conferred  on  a  corporation  last  as  long  as 
the  corporation  is  chartered  to  live,  and  no  longer.  If  I  com- 
prehend the  argument  of  counsel  for  the  defendants,  while 
they  concede  that  the  franchise  to  be  a  corporation  cannot 
endure  beyond  the  charter  life,  they  maintain  that  when  prop- 
erty has  been  acquired,  for  the  enjoyment  of  which,  a  noncor- 
porate franchise  is  necessary,  the  franchise  becomes  property, 
and  is  as  indestructible  and  permanent  as  the  property  to 
which  it  is  attached.  Much  of  the  argument  is  based  on  cases 
where  such  franchises  and  property  have  been  assigned  ;  and 
the  view  seems  to  be  that,  because  the  franchises  are  assign- 
able, their  length  of  life  is  independent  of  that  of  the  corpo- 
ration. The  franchise  to  be  a  corporation  is  personal  and 
cannot  be  assigned,  but  there  is  no  objection  to  assigning 
non-corporate  franchises.  Property  is  required  to  enjoy  fran- 
chises, and,  when  the  property  is  assigned,  the  franchise  to 
enjoy  it,  which  is  inseparable  from  it,  goes  with  it  to  the 
assignee.  Gue  v.  Tidewater  Canal  Co.,  24  How.  257 ;  Mem- 
phis &  L.  E.  Co.  V.  Railroad  Com'rs,  112  U.  S.  609 ;  Railway 
Co.  V.  Delamore,  114  U.  S.  501 ;  Joy  v.  Plank-road  Co.,  11 
Mich,  155 ;  McKee  v.  Railway  Co.,  41  Mich.  274  But,  while 
the  property  and  franchises  are  inseparable,  that  can  only  be 
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while  the  franchise  endures.  Though  it  is  assignable,  the 
franchise  can  only  be  assigned  or  enjoyed  by  the  assignee  as 
long  as  it  is  in  existence.  Speaking  for  the  Supreme  Court  of 
Pennsylvania  in  Bailroad  Co.  v.  Casey,  26  Pa.  St  287,  Judge 
Black  said :  **  The  right  to  take  tolls  on  a  road  is  an  incor- 
poreal hereditament,  which  may  be  granted  to  a  corporation 
or  to  an  individual,  and  the  grantee  has  an  estate  in  the  fran- 
chise. But  what  an  estate  ?  The  estate  endures  forever,  if 
the  charter  be  perpetual ;  for  years,  if  it  be  given  for  a  limited 
idme ;  and  at  will,  if  it  be  repealable  at  the  pleasure  of  the 
legislature." 

This  opinion  is  cited  as  authority  by  Mr.  Justice  Miller  in 
his  opinion  in  the  case  of  Greenwood  v.  Freight  Co.,  105 
U.  S.  13,  9  Am.  &  Eng.  B.  Cas.  526,  where  it  was  held  that, 
under  a  reservation  clause  allowing  the  legislature  to  repeal 
*ny  incorporation  act  at  pleasure,  t£e  legislature  might  repeal 
the  charter  of  a  street-railway  company,  and  destroy  its  fran- 
chise to  run  its  railway  in  the  streets  of  Boston.  Speaking 
of  the  effect  of  the  repealing  act,  Justice  Miller  said :  "  If  the 
essence  of  the  grant  of  the  charter  be  to  operate  a  street  rail- 
way and  to  use  the  streets  of  the  city  for  that  purpose,  it  can 
no  longer  so  use  the  streets  of  the  city,  and  no  longer  ex- 
ercise the  franchise  of  running  a  railroad  in  the  city.  In 
short,  whatever  power  is  dependent  solely  on  the  grant  of  the 
<;harter,  and  which  could  not  be  exercised  by  unincorporated  ' 
private  persons  under  the  general  laws  of  the  state,  is  abro- 
gated by  the  repeal  of  the  law  which  granted  these  special 
rights.  Personal  and  real  property  acquired  by  the  corpora- 
tion during  its  lawful  existence,  rights  of  contract,  or  choses 
in  action  so  acquired,  and  which  do  not,  in  their  nature,  de- 
pend on  the  general  powers  conferred  by  the  charter,  are  not 
destroyed  by  such  a  repeal ;  and  the  courts  may,  if  the  legis- 
lature does  not  provide  some  special  remedy,  enforce  such 
rights  by  the  means  within  their  power.  The  rights  of  the 
shareholders  of  such  a  corporation  to  their  interest  in  its 
property  are  not  annihilated  by  such  a  repeal,  and  there  must 
remain  in  the  courts  the  power  to  protect  those  rights." 

Again :  "  The  history  of  the  reservation  clause  in  acts  of 
incorporation  supports  our  proposition — that  whatever  right, 
franciiise,  or  power  in  the  corporation  depends  for  its  exist- 
ence upon  the  granting  clauses  of  the  charter,  is  lost  by  its 
repeal. '  If  this  be  true,  a  fortiori,  is  the  franchise  gone  at 
the  expiration  of  the  express  term  for  which  the  charter  rights 
were  granted  ? 

It  should  be  said  that  it  is  a  mooted  question  whether, 
when  a  legislature  exercises  its  right  to  repeal  the  charter  of 
a  corporation  under  the  usual  reservation  clause,  the  repeal 
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terminates  those  franchises  of  the  corporation  which  are  not 
corporate,  and  which  are  necessary  to  the  enjoyment  of  prop- 
erty acquired  by  the  corporation  during  its  lawful  existence. 
The  Court  of  Appeals  of  New  York,  in  the  case  of  People  v. 
O'Brien,  111  N.  Y.  1,  36  Am.  &  Eng.  R.  Cas.  78,  has  held  that 
such  a  repeal  does  not  take  away  the  franchise  to  maintain 
and  construct  a  street  railway  on  a  street  of  New  York,  the 
perpetual  easement  for  which  had  been  obtained  from  the 
city.  It  seems  difficult  to  reconcile  this  case  with  Greenwood 
V.  iFreight  Co.,  supra,  or  with  Railroad  Co.  v.  Casey,  supra. 
Upon  this  point  it  is  probable  that  the  law  of  Michigan  is 
more  in  accord  with  that  of  New  York  than  with  that  of  the 
cases  just  referred  to;  for  in  Detroit  v,  Detroit  &  H.  P.  R.  Co., 
43  Mich.  140,  the  Supreme  Court  of  Michigan  decided  that 
the  power  to  alter,  amend,  or  repeal  the  charter  of  a  plank- 
road  company  did  not  permit  the  legislature  to  pass  an  act 
compelling  the  plank-road  company  to  remove  its  toll-gate 
beyond  the  municipal  limits  of  iJetroit,  and  give  up  the  toll» 
of  2^  miles  of  its  road,  on  the  ground  that  the  franchise  ta 
collect  tolls  for  the  use  of  the  road  was  property,  and  there- 
fore the  act  deprived  the  plank-road  company  of  its  property. 
But  such  a  conclusion  as  that  in  People  t;.  O'Brien,  or  that 
in  Detroit  v.  Detroit  &  H.  P.  R.  Co.,  has  no  bearing  on  the 
point  we  are  discussing.  It  is  only,  in  effect,  a  holamg  that 
the  power  of  repeal  reserved  does  not  enable  the  legislature 
to  reduce  or  destroy  the  value  of  the  properly  of  the  corpora^ 
tion  by  arbitrarily  taking  away  from  its  creditors  and  stock- 
holders, during  the  charter  term,  the  right  to  enjoy  it  in  the 
way  provided  in  the  charter.  But  property  acquired  by  a 
corporation  is  purchased  for  its  enjoyment  only  during  the 
charter  life,  and  the  necessary  expiration  of  the  franchise 
therein  conferred  is  a  fact  entering  into  every  investment 
of  capital  made  by  it,  just  as  the  improvements  made  by  a 
lessee  or  life  tenant  must  be  made  with  the  termination  of  his 
estate  in  view.  The  analogy  is  not  quite  accurate,  because 
the  lessee  or  life  tenant  loses  his  improvements,  while  the 
corporation  only  loses  the  value  giving  franchise,  but  ita 
stockholders  retain  the  rest  of  its  property.  Take  the  case  of 
Detroit  v.  Detroit  &  H.  P.  R.  Co.,  supra.  The  corporation 
was  created  for  60  years,  with  the  right  to  construct  a  plank- 
road  and  take  tolls.  The  act  of  the  legislature,  the  validity 
of  which  was  attacked,  was  passed  at  the  end  of  30  years. 
Certainly,  the  Supreme  Court  of  Michigan  would  not  have 
held  that  when  the  60  years  of  its  life  had  expired  the  com- 
pany might  sell  the  road  (if  it  had  acquired  it  in  fee)  to 
another,  and  confer  on  that  other  the  franchise  to  collect  tolls. 
Yet  this  is  the  result  involved  in  the  contention  of  counsel  for 
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the  defendants,  that  the  attaching  of  franchises  to  property 
^ves  the  former  as  much  permanence  as  the  latter. 

The  point  under  discussion  is  expressly  decided  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Turnpike 
Go.  V.  Illinois,  96  U.  S.  63.  In  that  case  a  turnpike  company  was 
created  a  body  corporate,  to  continue  for  25  years,  with  power 
to  construct  and  maintain  a  certain  turnpike,  erect  the  toll- 
gates,  and  collect  tolls.  The  state  reserved  the  right  to  pur- 
chase the  road  at  the  expiration  of  the  charter  by  paying  the 
corporation  the  original  cost  of  construction ;  but  the  road, 
and  all  its  appendages,  were  to  remain  in  possession  of  the 
company,  subject  to  the  rights  and  restrictions  contained  in 
the  charter,  until  such  time  as  the  state  should  refund  the 
cost.  By  a  supplemental  act  passed  in  1861,  the  company 
was  authorized  to  extend  its  road,  and,  in  consideration  of  its 
keeping  in  repair  a  certain  bridge  and  dyke,  to  use  them  as 
part  of  the  road,  erect  toll-gates  thereon,  and  collect  tolls. 
When  the  25  years,  the  term  of  the  charter,  had  expired,  in 
1869,  the  legislature  passed  an  act  granting  the  city  of  East 
St.  Louis  the  exclusive  control  of  the  street  upon  the  dyke. 
The  act  of  1869  was  attacked,  as  impairing  contract  obliga- 
tions. It  was  held  that  the  franchise  to  collect  tolls  on  the 
bridge  and  dyke,  conferred  by  the  supplemental  act  of  1861, 
was  separate  and  distinct  from  that  authorizing  the  collection 
of  them  on  the  original  road,  with  its  provision  for  continu- 
ance beyond  the  corporate  life,  and  that  the  second  franchise 
did  not  extend  beyond  the  term  of  years  for  which  the  corpo- 
ration had  been  created.  Said  Mr.  Justice  Bradley:  ^'No 
term  was  expressed  for  the  enjoyment  of  this  privilege,  and 
no  conditions  were  imposed  for  resuming  or  revoking  it  on 
the  part  of  the  state.  It  cannot  be  presumed  that  it  was 
intended  to  be  a  perpetual  grant,  for  the  company  itself  had 
but  a  limited  period  of  existence.  At  common  law,  a  grant 
to  a  natural  person  without  words  of  inheritance  creates  only 
an  estate  for  the  life  of  the  grantee,  for  he  can  hold  the  prop- 
erty ijo  longer  than  he  himself  exists.  By  analogy  to  this,  a 
grant  to  a  corporation  aggregate,  limited  as  to  the  duration 
of  its  existence,  without  words  of  perpetuity  being  annexed 
to  the  grant,  would  only  create^  an  estate  for  the  life  of  the 
corporation.  In  the  present  case  the  turnpike  company  was 
created  to  continue  a  body  corporate  only  for  the  term  of 
twenty-five  years  from  the  date  of  its  charter ;  and  although, 
by  necessary  implication,  a  further  continuance,  with  the 
special  faculty  of  holding  and  using  the  turnpike  authorized 
by  the  act  until  redeemed  by  the  state,  is  given  to  it  for  that 
purpose,  yet  it  is  only  by  implication,  arising  from  the  neces- 
sity of  the  case,  and  therefore  cannot  be  extended  to  other 
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purposes  and  objects.  Grants  of  franchises  and  special  privi- 
leges  are  always  to  be  construed  most  strongly  against  the^ 
donee  and  in  favor  of  the  public." 

The  learned  justice  then  said  that  if  the  company  had  con- 
structed the  bridge,  and  acquired  a  fee  in  the  dyke  or  road, 
the  case  would  have  had  a  different  aspect,  for  then  the 
question  would  have  been  whether  the  state  could  take  the 
property  back  without  just  compensation.  These  last  re> 
marks  refer  to  the  fact  that  the  state  had  resumed  possession 
of  the  bridge  and  road.  If  the  turnpike  company  had  built 
the  bridge,  and  bought  the  land,  and  built  the  road,  its  prop- 
erty in  them  would  not,  of  course,  be  destroyed  by  the  de- 
termination  of  the  franchise,  and  the  public  could  not  use 
them  without  paying  just  compensation.  The  franchise  to 
collect  tolls  on  them,  however,  would  not  have  continued,  and 
there  is  nothing  in  the  language  of  the  court  which  would 
justify  such  an  inference. 

It  may  therefore  be  assumed,  with  entire  confidence,  that 
when  the  state  of  Michigan  granted,  by  virtue  of  its  laws,  to 
the  Detroit  City  Railway  Company,  the  franchise  to  construct 
and  operate  a  street  railway,  it  was  limited  to  the  life  of  the 
company,  no  matter  to  whom  the  franchise  might  be  thereafter 
assigned,  or  to  what  property  it  might  become  attached.  It 
necessarily  follows  that  the  power  of  the  city  to  consent  to 
the  exercise  of  the  franchise  conferred  upon  the  railway  com- 
pany was  also  limited  in  its  duration  to  the  life  of  the  corpo-^ 
ration.  Either  the  limitation  stated  exists,  or  the  power  of 
the  city  is  unlimited,  and  it  may  create  in  the  streets,  by^ 
virtue  of  the  power  to  grant  an  easement,  implied  from  these 
statutes,  an  estate  in  pei'petuity.  No  other  hmitation  can  be 
found  in  the  act  than  the  life  of  the  company  to  whom  the- 
consent  is  to  be  given.  It  is  suggested  that  the  present  grant, 
the  validity  of  which  is  contested,  was  only  30  years,  and  aa 
the  city,  unquestionably,  had  the  right  to  confer  a  grant  of 
that  duration  on  one  company,  it  might  upon  another.  This^ 
ignores  altogether  the  logical  ground  upon  which  the  limita- 
tion must  be  implied.  The  30  years  mentioned  in  the  statute 
can  have  no  effect  to  limit  the  duration  of  the  consent  or  ease- 
ment which  the  city  confers,  except  by  reason  of  the  fact  that 
this  is  the  time  beyond  which  the  life  of  the  franchise  and  the 
corporation  cannot  extend.  This  shows  that  the  real  limita- 
tion is  not  the  30  years,  but  it  is  the  life  of  the  corporation. 
It  is  suggested  that  there  is  some  time  between  the  life  of  the 
corporation  and  a  perpetual  grant,  to  be  defined  by  the  courts- 
as  a  reasonable  time  within  which  the  grant  can  endure.  I 
do  not  know  any  mode  by  which  such  a  limit  can  be  fixed.  In 
many  of  the  states,  grants  made  are  perpetual,  and  this  where 


VOL.  66]  STREET  RAILWAYS — MUI^IOIPAL  COXTROL.  359 

there  are  no  words  of  perpetuity,  but  merely  words  without 
limitation.  In  view  of  the  fact  which  appears  in  Booth  on 
Bailways  (section  17),  that,  in  some  10  or  12  states,  grants  of 
this  kind  have  been  made  and  sustained,  which  are  perpetual, 
it  cannot  be  said  that  a  perpetual  grant  would  be  so  un- 
reasonable that  the  court  might  hold  it  void,  if  the  statute 
cannot  be  construed  definitely  to  fix  the  duration  of  a  grant 
less  than  one  in  perpetuity.  The  attempt  of  the  Supreme 
Court  of  Iowa  to  determine  what  would  be  reasonable  time 
for  the  duration  of  an  exclusive  grant  in  the  streets  to  a  street 
railway,  in  Des  Moines  St.  By.  Co.  v.  De  Moines  B.  G.  St.  By. 
Co.,  73  Iowa,  513,  32  Am.  &  Eng.  B.  Cas.  209,  did  not  meet  the 
approval  of  Justice  Jackson  in  Grand  Bapids  E.  L.  &  P.  Co. 
V.  Grand  Bapids  E.  E.  L.  &  F.  G.  Co.,  33  Fed.  Bep.  659.  See, 
also,  Mr.  Justice  Brown's  opinion  in  Saginaw  Gas-light  Co. 
V.  Saginaw,  28  Fed.  Bep.  529,  16  Am.  &  Eng.  Corp.  Cas.  562, 
and  Bichmond  Gas-light  Co.  v.  Middleton,  59  N.  Y.  228.  As 
between  a  construction  which  will  place  a  limitation  on  the 
grant,  and  one  which  will  give  rise  to  a  perpetuity,  it  is  clear 
that  it  is  the  duty  of  the  court,  in  favor  of  the  public,  to  im- 
pose the  limitation.  It  is  true  that  what  we  are  considering 
here  is  the  power  to  make  the  grant,  and  not  the  grant  itself. 
But  the  same  rule  applies  in  the  construction  of  statutes  con- 
ferring powers  upon  municipal  corporations  to  make  such 
grants  as  in  the  construction  of  the  grants  themselves.  But 
even  suppose  that,  where  there  was  no  limitation,  the  courts 
might  fix  a  reasonable  limitation.  Why  is  it  necessary  for 
them  to  do  so  where  there  is  a  plainly  implied  limitation  in 
this  statute  ?  Certainly,  if  that  limitation  is  not  unreasonable, 
why  seek  another  ?  ILi  does  not  appear  that  it  is  unreason- 
able. 

Beference  is  made  to  show  themecessity  for  a  longer  grant 
than  the  life  of  the  corporation,  to  those  sections  of  tne  street 
railway  acts  which  give  the  company  power,  with  the  consent 
of  the  city,  to  build  new  routes,  and  to  extend  its  old  lines. 
It  is  said  that  it  would  seriously  interfere  with  the  probability 
that  such  new  routes  would  be  built  in  the  latter  years  of  the 
corporation's  life  if  the  estate  of  the  railway  company  in  the 
streets  were  limited  to  its  life.  It  does  not  seem  to  me  that 
this  result  should  prevent  what  seems  to  be  reasonable  con- 
struction of  statute.  An  express  provision  of  law  that  the 
city  council  might  confer  an  easement  in  the  streets  for  30 
years,  but  that  such  easement  should  not  be  extended  during 
its  continuance,  would  hardly  seem  unreasonable.  If  one 
railway  company  will  not  build  new  routes  and  make  exten- 
sions, the  city  would  be  able  generally  to  secure  the  building 
of  the  new  routes  by  grants  to  new  corporations,  and  perhaps 
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even  to  accomplish  the  same  thing  with  reference  to  exten- 
sions. Neither  the  law  nor  public  policy  requires  that  one 
railway  company  shall  furnish  all  the  railway  facilities  in 
the  city  to  the  public.  Nor  does  the  provision  for  mortgaging 
the  franchises  and  property  of  the  company,  with  power  in 
the  purchasing  company  to  use  the  property  and  exercise  the 
franchises  as  the  old  company  would  have  done,  indicate  a 
purpose  on  the  part  of  the  legislature  to  lengthen  the  time 
within  which  easements  in  the  streets  can  be  granted.  The 
new  company  is  to  exercise  exactly  the  same  rights  in  the 
streets  that  the  old  company  did  under  the  statute  and  no 
more. 

It  by  no  means  follows  that,  because  under  its  general  cor- 
porate powers  the  street-railway  company  might  have  the 
authority  to  receive  an  estate  in  the  streets  beyond  its  own 
life,  the  city  has  the  power  to  confer  such  an  estate.  The 
usefulness  of  such  a  franchise  to  the  company  need  not  be 
denied.  Its  right  to  hold  it  need  not  be  inquired  into.  The 
guide  which  the  court  must  follow  in  construing  the  powers 
of  the  city  is  the  interest  of  the  public,  and  not  the  company, 
and  only  in  so  far  as  it  is  necessary  to  the  exercise  of  the 
franchise  can  the  power  of  the  city  be  inferred  to  grant  the 
easement.  The  cases  which  have  been  referred  to  as  es- 
tablishing the  principle  that  the  Ufe  of  the  corporation  cannot 
interfere  with  its  receiving  an  estate  to  endure  thereafter  have 
no  application  to  the  case  at  bar.  The  power  of  the  city,  or 
the  owner  of  the  estate  to  be  granted,  to  convey,  was  in  none 
of  the  cases  the  question.  Thus,  in  the  case  of  State  v. 
Laclede  Gas-light  Co.,  102  Mo.  472,  34  Am.  &  Eng.  Corp.  Cas. 
49,  the  question  was  whether  a  city  ordinance  granting  to  the 
Laclede  Gas-light  Company,  its  successors  and  assigns,  the 
privilege  of  furnishing  gas  |;o  the  city  and  private  consumers 
for  a  named  period,  was  void  because  the  term  extended  be- 

?ond  the  period  of  the  existence  of  the  company's  charter, 
'he  ordinance  provided  that  it  might  transfer  all  its  rights, 
privileges,  and  franchises  to  any  organized  gas  company  of 
the  state,  which  would,  within  20  days  after  the  transfer,  file 
its  written  acceptance  of  the  ordinance,  and  give  bond  to  per. 
form  all  the  agreements  required  of  the  original  company. 
The  power  of  the  city  to  make  the  contract  was  conferred  in 
the  charter  to  the  St.  Louis  Gas  Company  by  section  13  of 
the  act  of  February  11, 1839,  and  is  stated  in  City  of  St  Louis 
V.  St.  Louis  Gas-light  Co.,^  70  Mo.  98.  The  provision  was  that 
the  corporation  of  the  City  of  Si,  Louis  and  the  directors  of 
the  St.  Louis  Gas  Company  might  contract  for,  and  make 
regulations  relating  to,  the  lighting  of  the  city  with  gas,  in 
such  manner  as  should  be  agreed  upon,  and  they  might  make 
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such  contracts  relating  to  the  lighting  of  the  city  as  might  be 
beneficial  to  them  and  the  public,  and  in  the  case  last  cited 
the  court  say :  "  This  section  is  broad  and  comprehensive  in 
its  terms,  and  authorized  both  plaintiff's  and  defendant's 
board  of  directors  to  contract  with  reference  to  the  business 
of  the  company  without  limitation,  they  being  left  to  the  de- 
termination of  the  question  whether  such  contract  would  be 
beneficial  to  themselves  and  the  public." 

There  was  no  question  of  the  power  of  the  city  in  People  v. 
O'Brien,  111  N.  T.  1,  36  Am.  &  Eng.  B.  Cas.  78.  Eeference  is 
also  made  to  New  Orleans  City  &  L.  B.  Co.  v.  New  Orleans, 
143  XJ.  S.  192,  where  the  question  was  one  of  taxation.  It  ap- 
pears  in  the  recital  of  facts,  as  reported  by  the  supreme  court, 
that  defendant  below  had  acquired  all  the  real  and  personal 
property,  right  of  way,  and  franchise  for  the  privilege  of  run- 
ning street  cars,  from  another  street-railway  company,  whose 
charter  had  expired  ;  and  it  is  said  that  this  appeared  to  be 
no  objection  to  the  Supreme  Court  of  the  United  States,  and 
•did  not  call  for  comment.  In  the  report  of  the  same  case  in 
40  La.  Ann.  587,  this  fact  does  not  appear  in  the  statement, 
and  it  is  obvious,  therefore,  that  no  question  was  raised  in 
either  court  on  the  point.  Nor  is  it  surprising,  in  view  of  the 
holding  in  Brown  v,  Duplessis,  14  La.  Ann.  842,  that  the  city, 
under  its  general  power  of  regulating  the  use  of  the  streets, 
might  sell  an  easement  in  them  for  a  railway,  to  an  individual, 
for  20  years,  without  his  having  secured  a  state  franchise. 
The  case  shows  that  in  Louisiana  the  city  can  grant  the  fran- 
chise without  the  state's  acting  at  all ;  so  that,  of  course,  there 
is  no  necessary  connection  between  the  life  of  the  corporation 
created  by  the  state,  and  a  franchise  which  the  city  has  a 
right  to  confer  on  an  individual  without  limitation.  This 
fully  explains  the  rulings  of  the  United  States  Supreme  Court 
in  New  Orleans  City  &  L.  B.  Co.  v.  New  Orleans,  supra,  and 
Bailroad  Co.  v.  Delamore,  114  U.  S.  501,  if  indeed,  they  involve 
the  point  claimed  by  defendants'  counsel,  which  is  by  no 
means  clear,  because  there  is  no  discussion  or  consideration 
of  it  in  either  case. 

Another  argument  made  against  limiting  the  city's  power  of 
isonsent  to  the  life  of  the  corporation  is  the  practice  which  is 
said  to  have  prevailed  all  over  Michigan,  of  making  grants  in 
the  streets  beyond  the  life  of  the  corporation  grantee.  Six- 
teen instances  have  been  submitted.  This  is  not  a  large 
number,  considering  the  number  of  such  corporations  of  the 
kind  in  question  which  there  must  be  in  the  state.  Of  the 
grants  submitted,  half  were  made  in  1890,  or  since,  and  the 
rest  were  scattered  along  between  1880  and  1890.  While 
the  practical  construction  of  a  doubtful  statute,  by  those  who 
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are  required  to  construe  it  in  order  to  execute  it,  is  often  per- 
suasive  with  the  courts,  such  construction,  to  be  controlling^, 
must  have  been  uniform,  long  continued,  and  generally  ac- 
quiesced in.  Neither  requirement  is  complied  with  here.  Some 
councils  seem  to  have  thought  that  the  legal  limit  on  grants 
was  30  years,  and  some  have  made  grants  perpetual.  The 
great  weakness  of  the  argument  on  this  ground,  however,  is 
in  the  fact  that  in  no  instance  submitted  has  the  first  grant 
expired.  Until  such  expiration  the  question  of  the  validity  of 
the  extension  would  not  be  raised,  and  there  could  hardly  be 
said  to  be  acquiescence  therein  by  the  public,  or  others  inter- 
ested  to  question  it. 

It  is  insisted  that  the  necessary  result  of  this  limitation 
upon  the  right  of  the  city  to  consent  to  the  construction  and 
maintenance  of  a  street  railway  is  that  the  easement  conveyed 
by  the  city  would  end  upon  the  premature  dissolution  of  the 
corporation  under  the  repealing  clause,  or  by  judicial  for- 
feiture, as  well  as  upon  its  death  by  normal  expiration  of  the 
charter  term.  Even  if  this  result  does  follow,  it  is  not  the 
reductio  ad  absurdum.  Whether  this  is  the  result  or  not  de- 
pends on  the  effect  to  be  ^ven  to  the  repealing  clause,  or  the 
judicial  forfeiture.  If  either  can  take  away  the  property- 
rights  in  a  franchise,  then  the  question  would  still  remain, 
whether  the  easement  of  the  railway  company  might  not 
endure  for  the  normal  life  of  the  franchise,  inasmuch  as  it 
was  not  granted  by  the  state,  but  by  the  city,  for  that  normal 
life.  Whatever  the  conclusion  upon  this  point,  it  would  not,, 
in  any  way,  as  it  seems  to  me,  snow  that  the  power  of  the 
city  is  not  to  be  limited  by  the  normal  life  of  the  franchise 
and  the  corporation.  Under  the  decision  in  Detroit  v.  Detroit 
&  H.  P.  B.  Co.,  43  Mich..  140,  it  is  probable  that  premature 
dissolution  would  not  prematurely  destroy  the  non-corporate 
franchises,  when  attached  to  the  easement  conferred  by  the 
city,  and  that  they  might  both  endure  until  the  normal  expira- 
tion of  the  franchise. 

Another  argument  against  the  conclusion  arrived  at,  as  to 
the  city's  power,  is  the  supposed  anomaly  that  the  grant  of 
1879  to  the  City  Eailway  Company  for  an  extension  of  its 
easement  in  the  streets  beyond  its  life  should  be  invalid,  when,, 
if  the  stockholders  of  the  City  Bailroad  Company  had  caused 
a  transfer  of  its  property  and  franchises  to  a  new  company^ 
and  then  had  procured  the  grant  of  1879  to  tL-;  new  company,, 
its  validity  would  have  been  beyond  dispute.  The  anomaly ». 
if  there  be  one,  arises  from  the  law  which  courts  are  not  per- 
mitted to  ignore,  that  one  corporation  is  a  different  entity  from 
another,  and  from  the  limitation  upon  the  lives  of  corporations,, 
which  seems  to  be  the  peculiar  policy  of  the  state  of  Michigan. 


TOL.  66]   STREET  RAILWAYS— JiUKIOlPAL  CONTROL.  363 

Section  10,  art.  15,  of  the  state  constitution  provides  that  no 
corporation,  except  for  municipal  purposes,  or  for  the  con- 
struction of  railroads,  plank-roads,  and  canals,  shall  be  created 
for  a  longer  period  than  30  years.  It  has  been  the  subject  of 
some  argument  at  the  bar  as  to  whether  street  railways  come 
within  the  inhibitioh,  or  within  its  exception.  I  am  inclined 
to  think,  considering  the  fact  that  street  railways  were  not 
known  at  the  time  the  constitution  was  adopted,  that  they  are 
not  properly  included  within  the  exception,  and  that  they  are 
within  the  inhibition  of  the  constitutional  provision.  This 
view  is  borne  out  by  the  construction  which  the  legislature 
has  put  upon  this  section  in  its  provision  for  the  corporate  life 
of  street  railways.  The  street  railways,  as  has  already  been 
stated,  were  organized  first  under  the  tram-railway  act,  which 

{)rovided  for  locomotion  by  horse-power  only,  and  they  were 
imited  in  life  to  30  years.  Bailroads,  however, — that  is,  com- 
mercial railroads, — plank-road  corporations,  and  canals  have 
not  been  limited  in  duration  by  the  legislature.  Street-railway 
corporations,  organized  under  both  the  tram  railway  act  and 
the  general  railway  law,  have  always  been  limited  to  30  years. 
This  would  seem  to  be  a  construction  by  the  legislature  of  this 
section,  and  a  recognition  that  the  street  railway  was  not 
properly  a  railroad,  within  the  view  of  the  framers  of  the  con- 
stitution. But  it  is  really  immaterial,  for  the  discussion  here, 
whether  it  is  or  not.  The  life  of  street-railway  companies  is 
limited  by  the  incorporating  act  to  30  years,  and  it  is  to  be  in- 
ferred that  the  reason  for  the  limitation  is  the  same  as  that 
which  induced  the  constitutional  convention,  and  the  people 
who  adopted  its  work,  to  impose  a  Umitation  on  corporate  life  in 
the  constitution.  Now,  the  reason  for  this  constitutional  limi- 
tation has  been  explained  by  the  Supreme  Court  of  Michigan 
in  the  case  of  Agricultural  Soc.  v.  Houseman,  81  Mich.  610, 
82  Am.  &  Eng.  B.  Cas.  550,  where  the  court  said :  "  The  evi- 
dent intent  of  this  section  was  to  prevent  the  perpetuation  of 
corporate  power  and  corporate  life,  so  as  to  place  it  practically 
beyond  the  reach  of  the  people  or  the  legislature.  It  was- 
intended  to  apply  to  corporations  of  a  private  character,  or- 
ganized for  profit  and  the  accumulation  of  wealth,  and  not  to> 
those  which  are  public  in  their  character,  and  designed  solely 
for  the  purposes  of  education  and  improvement" 

In  the  case  of  Mason  v,  Perkins,  73  Mich.  303,  where  th& 
question  was  as  to  the  validity  of  an  act  of  the  legislature  of 
Michigan  authorizing  mining  and  manufacturing  companies  ta 
renew  their  corporate  existence  for  30  years,  tfie  court,  in  a» 
opinion  denying  the  power  of  the  legislature  to  pass  such  an 
act,  said :  **  Is  not  such  a  mandate  a  direct  and  positive  limi- 
tation on  the  power  of  the  legislature  to  extend  the  time,  or 
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renew  the  corporate  existence,  beyond  that  term  ?  What  con- 
sequences are  expected  to  follow  upon  the  expiration  of  such 
limitation?  Naturally,  the  corporation  becomes  dissolved, 
And  incapable  longer  of  exercising  corporate  functions  in  pur- 
suing and  carrying  on  its  business.  Its  business  is  to  be 
closed  out,  its  obligation  paid,  and  the  assets  distributed 
among  its  stockholders.  *  *  *  The  design  of  the  framers  of 
the  constitution  was  to  put  all  purely  private  corporations  on 
the  same  footing,  and  to  fix  a  limit  of  time,  beyond  which  they 
should  not  continue  to  exist." 

It  is  sufficiently  apparent  from  this,  and  from  the  constitu- 
tional limitation  itself,  that  the  limitation  upon  the  corporate 
life  was  not  a  mere  formality,  but  it  was  intended  to  interfere 
with  the  perpetuation  of  corporate  wealth  and  power.  In  the 
light  of  this  state  policy,  it  would  hardly  be  proper  for  a 
<;ourt  to  be  swayed  from  a  conclusion  as  to  the  meaning  of  a 
statute  by  the  claim  that  it  involves  an  anomaly,  when  the 
anomaly  nas  no  existence,  except  in  the  view  that  a  corpora- 
tion may  in  fact  perpetuate  its  wealth  and  franchises,  and 
remain  identically  the  same  entity,  no  matter  how  many  dif- 
ferent names  it  bears,  or  how  many  formal  conveyances  of 
froperty  and  franchises  are  necessary  to  continue  its  existence, 
am  of  opinion,  for  the  reasons  given,  that  it  was  not  within 
the  power  of  the  common  council  of  Detroit,  on  November  14, 
1879,  to  confer  upon  the  Detroit  City  Bailway,  the  right  to 
occupy  the  streets,  with  a  railway  16  years  beyond  its  corpo- 
rate life. 

The  discussion,  thus  far,  has  related  to  those  grants  in  the 
•streets  which  were  made  by  the  city  to  the  Detroit  City  Bail- 
way.  All  of  them  must  be  held  to  expire  on  the  9th  of  May, 
1893.  But  the  grants  to  the  Detroit  &  Grand  Trunk  Junc- 
tion Bailway  Company,  and  to  the  Central  Market,  Cass  Av- 
enue &  Third  Street  Kailway  Company,  even  if  the  ordinance 
of  1879  had  not  been  passed,  would  not  have  expired  until 
1903  and  1905,  respectively.  When  the  ordinance  of  1879 
was  passed,  those  grants  were  owned  by  the  Congress  &  Baker 
Street  Bailway  Company  and  the  Cass  Avenue  Street  Bail- 
way  Company,  whose  charters  did  not  expire  until  1905  and 
1907,  respectively.  The  extension  of  1879,  with  respect  to 
these  grants,  would  be  valid  until  those  dates,  if  the  owners 
chose  to  rely  on  the  ordinance  as  binding  on  the  city  pro 
tarUo,  Whether,  therefore,  the  ordinance  of  1879  is  to  be 
wholly  annulled,  or  to  be  given  effect  as  far  &s  may  be,  the 
grants  referred  to  do  not  terminate  May  9,  1893.  It  cannot 
affect  this  result  that  the  franchise  and  easement  lawfully 
enduring  until  1905  and  1907  were,  after  they  came  into  exist- 
-ence,  held  for  a  time  by  the  Detroit  City  Bailway  Company. 
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Whether  that  company  had  the  power  to  take  such  property,, 
and  enjoy  it,  or  not,  its  actual  ownership  and  enjoyment  of  it 
could  not  forfeit  and  destroy  the  existence  and  continuance 
of  the  inseparable  easement  and  franchise  during  the  life 
of  the  first  grantee  of  the  franchise.  The  Detroit  Citizens' 
Street  Railway  Company  is  in  possession  of  these  easements 
and  franchises,  and  we  are  not  here  to  determine  the  legality 
of  the  mode  by  which  it  acquired  title,  in  the  absence  of  the 
original  grantees  of  those  easements  and  franchises,  who,  so 
far  as  appears,  fully  acquiesce  in  its  ownership  of  them.  I 
say  this  much  to  show  that  we  do  not  need  now  to  consider, 
and  do  not  decide,  the  question  whether  the  Detroit  City 
Bailway  had  the  statutory  capacity  to  receive  from  another 
company  that  company's  franchise  and  easement,  enduring 
beyond  the  life  of  the  Detroit  City  Bailway.  With  respect 
to  the  Congress  &  Baker  Street  grant  and  the  Cass  Avenue 
grant,  the  relief  prayed  for  by  the  complainant  must  be 
denied. 

I  have  reached  the  conclusion  above  stated  as  to  the  mean- 
ing of  the  street  railway  laws  of  Michigan  only  after  giving 
this  case  the  study  and  investigation  which  the  large  amount 
involved  in  the  issue,  and  my  want  of  familiarity  with  the 
Michigan  law,  have  necessarily  required.  The  fact  that  my 
brother  Swan,  with  his  legal  acumen,  long  training,  and  inti- 
mate knowledge  of  the  Michigan  law,  differs  with  me,  gives 
me  much  concern,  lest  I  have  reached  a  wrong  result.  Never- 
theless I  cannot  reconcile  any  other  result  to  the  rules  of 
construction  which  it  seems  to  me  must  govern  in  the  case  ; 
and  it  is  my  duty,  therefore,  to  adhere  to  the  position  aa 
stated. 

2.  It  is  contended  on  behalf  of  the  defendants  that,  even 
if  the  ordinance  of  1879  is  invalid,  a  court  of  equity  will  not 
assist  the  city,  by  afiirmative  relief,  to  avoid  or  annul  it,  or  to 
restore  the  streets  to  its  possession,  which  it  parted  ^^^^  ^j|^^ 
with  in  performance  of  the  invalid  contract.     In  toeityfrom 
St.  Louis  B.  Co.  V,  Terre  Haute  B.  Co.,  145  U.  S.  conwqoence or 
393,  the  supreme  court  decided  that  when  a  cor-  •"▼»"*  o"^*" 
poration  appeals  to  a  court  of  equity  to  rescind  a  ■'***' 
contract  wnich  is  vltra  vires,  and  to  be  restored  to  rights 
parted  with  under  it,  the  court  should  refuse  to  grant  any 
relief,  because  both  parties  to  the  contract  made  in  violation 
of  law  are  in  pari  delicto,  and  should  be  left  where  the  court 
finds  them.     The  cases  cited,  and  others  like  it,  do  not,  how- 
ever, apply  to  the  case  at  bar.     The  defendant  is  now  occu- 
pying the  streets  of  Detroit.     It  has  no  right  to  be  there,  ex- 
cept by  a  lawful  grant  of  the  city.     The  city  council,  in  its 
legislative  capacity,  passed  the  ordinance  of  March  29,  1892,. 
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:fixiDg  the  time  beyond  which  the  company  could  not  remain 
in  the  streets.  The  question  here  is  whether  the  ordinance 
of  1892  is  valid,  as  an  exercise  of  the  council's  legislative 
power  over  the  streets.  We  have  found  that  the  ordinance 
urporting  to  make  a  grant  beyond  May  9,  1893,  was  invalid, 
t  was  therefore  within  the  power  of  the  city  council  to  pass 
the  ordinance  of  March  29,  1892,  and  by  virtue  of  its  terms 
the  company  will  unlawfully  occupy  the  streets  after  May  9, 
1893.  The  city  does  not  need  to  have  the  ordinance  of  1879 
rescinded  by  a  court  of  equity.  The  city  has  already  re- 
scinded it  by  the  ordinance  of  1892.  The  continuance  of  the 
street-railway  tracks  in  the  streets,  without  the  authority  of 
the  city,  will  become  a  public  nuisance,  which  the  city  may 
Ask  a  court  of  equity  to  remove  by  the  power  of  injunction. 
Bay  Co.  v,  Bradley,  39  Mich.  163.  The  case  of  the  city  is 
different  from  that  of  a  private  corporation.  The  city  coun- 
cil, for  the  time  being,  is  the  trustee,  in  control  of  the  streets 
for  the  benefit  of  the  public ;  and,  although  former  trustees 
may  have  attempted  to  do  that  which  they  had  no  power  to 
do,  the  public  cannot  be  prevented  from  having  asserted  in 
its  favor  the  ordinary  equitable  remedies  to  maintain  its 
rights  in  the  streets. 

3.  The  answers  plead  that  the  city  is  estopped  in  this  case 
to  maintain  that  .the  extension  clauses  of  the  ordinance  of 
1879  are  invalid,  because  in  a  previous  litigation  between  the 

city  and  the  Detroit  Gitj  Railway  Company  the 
Estoppel  of  validity  of  the  ordinance  in  question  was  involved 
TaiidUj  of'  ^^^  ^  judgment  was  rendered  against  the  city  on 
extoBBion.        that  issue  by  the  supreme  court  of  the  state  of 

Michigan.  The  litigation  referred  to  was  an  at- 
tempt by  the  city  to  collect  taxes  from  the  Detroit  City  Rail- 
way Company  beyond  the  limits  fixed  in  the  ordinance  of 
1879  and  the  ordinance  of  1887.  The  street-railway  company 
relied  on  the  contract  provisions  of  the  ordinance,  with  refer- 
ence to  the  amount  of  taxes  which  the  city  should  collect,  and 
the  city  contended  that  those  clauses  did  not,  and  could  not, 
limit  its  right  to  impose  taxes  under  the  laws  of  the  state. 
The  supreme  court  held  that  it  was  within  the  power  of  the 
city  to  stipulate  what  taxes  the  street  railway  should  pay  for 
the  enjoyment  of  its  easement  in  the  street,  and  to  bind  it- 
self as  by  a  contract.  The  validity  of  that  clause  in  the  ordi- 
nance of  1879,  which  extended  the  privileges  and  obligations 
of  the  ordinance  of  1862  beyond  May  9,  1893,  was  not,  how- 
ever, involved  in  the  case.  As  against  the  city,  the  ordinance 
would  be  binding  until  May  9,  1893,  and  it  would  not  lie  in 
its  mouth  to  say  that  the  taxation  clauses  were  invalidated 
because  it  had  not  the  power  to  do  all  it  stipulated  to  do  with 
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reference  to  the  extension  of  the  easement  beyond  1893.  Had 
the  city  been  seeking  to  enforce  some  of  the  stipulations  con- 
tained in  the  ordinance  against  the  railway  company,  it  would 
doubtless  have  been  a  good  defence  for  the  company  to  have 
set  up  the  invalidity  of  the  extension  beyond  May  9,  1893, 
but  such  invalidity,  if  waived,  or  not  questioned,  by  the  com- 
pany,  would  furnish  no  ground  for  the  city  to  disregard  its 
other  obligations  under  the  contract.  It  was  not  necessary, 
therefore,  for  the  supreme  court,  in  deciding  the  case  referred 
to,  of  City  of  Detroit  v.  Detroit  City  Ey.  Co.,  76  Mich.  421,  39 
Am.  &  Eng.  B.  Cas.  538,  to  pass  upon,  or  consider,  the  valid- 
ity of  that  clause  of  the  ordinance  of  1879  which  is  here  in 
question;  and  its  judgment  in  that  case  cannot,  by  any  pos- 
sibility, be  res  adjudicata  here.  Jacobson  v.  Miller,  41  Imch. 
90 ;  Cromwell  v.  County  of  Sac,  94  U.  S.  351. 

4.  We  come  now  to  a  defence  which  certainly  appeals  to  a 
chancellor.  The  answer  sets  out  with  much  particularity  the 
extensions  and  the  expeditures  which  the  Detroit 
City  Bail  way  made  upon  the  faith  that  the  grant  Kttoppei  on 
of  the  easement  in  the  streets  beyond  its  corporate  '^^  {at^r. 
life,  until  1909,  was  valid.  It  appears  from  a  com-  mu, 
parison  of  the  ordinance  of  1862  with  that  of  1879 
that  the  Detroit  City  Bailway  assumed  much  heavier  obliga- 
tions under  the  new  ordinance  than  it  had  under  the  old,  with 
respect  to  paving  between  tracks  and  paying  taxes.  Until 
within  the  last  two  years,  no  one,  on  the  part  of  the  city,  has 
questioned  the  validity  of  the  extension  which  we  have  found 
to  be  invalid.  Large  sums  of  money  have  been  expended  on 
the  faith  of  it.  Obligations  have  been  enforced  by  the  city 
against  the  street-railway  company,  which  derived  their  bind- 
ing character  only  from  the  ordinance  of  1879.  Were  the  city 
an  individual,  its  conduct,  in  now  seeking  to  escape,  for  want 
of  power,  its  obligations  solemnly  entered  into,  and  for  more 
than  a  decade  quietly  acquiesced  in,  might  justly  be  said  to  be 
wanting  in  good  faith.  Were  the  case  one  in  which  money 
had  been  given  to  the  city,  or  where  work  had  been  done  upon 
property  which  the  city  held,  it  might  be  possible  for  the 
court  to  give  the  defendant  company  relief,  by  requiring  the 
city  to  disgorge  that  which  it  had  illegally  taken,  by  giving  a 
money  judgment  against  it,  for  money  and  property  had  and 
received.  Hitchcock  v.  Galveston,  96  U.  S.  341.  But  it  is  im- 
possible, in  this  case,  to  apply  such  a  remedy.  The  invest- 
ments of  the  street-railway  company  were  not  given  to  the 
city.  They  were  investments  of  private  funds  in  private  prop- 
erty, for  private  purposes,  to  subserve  the  public  interest,  on 
the  faith  of  the  supposed  permanence  of  the  investment. 
Those  who  made  the  investment  knew,  or  ought  to  have 
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known,  the  statutory  powers  tinder  which  the  city  council 
acted,  and  if  I  am  right  in  the  conclusions  already  stated  with 
reference  to  those  powers,  ought,  in  the  necessary  theory  of 
the  law,  to  have  known  that  they  were  investing  on  the  faith 
of  a  grant  which  would  last  only  to  May  9,  1893.  Where  full 
knowledge  of  the  powers  of  a  corporation  are  had  by  the  per- 
son dealing  with  it,  he  cannot  plead  estoppel  b^  reason  of  & 
mistake  oi  law,  to  avoid  the  claim  of  vUra  vires.  This  is 
especially  true  in  cases  where  the  corporation  is  a  municipal 
corporation,  and  is  exercising  powers  m  trust  for  the  public. 
Eens  V.  City  of  Grand  Eapids,  73  Mich.  237,  247,  28  Am.  & 
Eng.  Corp.  Cas.  364 ;  Bogart  r.  Lamotte  Tp.,  79  Mich.  294 ; 
Spitzer  v.  Village  of  Blanchard,  82  Mich.  2a4.  I  am  of  the 
opinion,  therefore,  that  the  plea  of  estoppel  is  no  defence  in 
favor  of  the  Detroit  City  Railway,  upon  whom,  as  we  have 
found,  the  city  council  had  no  power  to  confer  the  grant  to 
occupy  the  streets  beyond  May  9, 1893. 

In  the  consideration,  the  plea  of  estoppel,  however,  a  differ- 
ent question  from  the  one  just  considered  is  presented  by  the 
transfer,  in  December,  1890,  of  all  the  property  and  francnises 
of  the  Detroit  City  Railway  Company  to  the  Detroit  Street 
Railway  Company,  and  later  by  the  Detroit  Street  Railway 
Company  to  the  Detroit  Citizens'  Street  Railway  Company. 
The  two  latter  companies  had  lives  and  franchises  from  the 
state,  enduring  until  1920,  and  there  was  no  want  of  power  in 
the  city  or  city  council  to  make  a  grant  to  either  of  them  until 
1909,  like  that  now  claimed  by  them  under  the  ordinance  of 
1879.  If  the  city,  after  these  companies  have  had  possession 
of  the  streets,  has  recognized  the  ordinance  of  1879  as  valid^ 
by  enforcing  obligations  against  them  under  it,  which  could 
not  be  enforced  under  the  ordinance  of  1862,  and  which  these 
companies  discharged  on  the  faith  of  the  1909  extension,  and 
in  doing  so  expended  much  money,  the  question  presented  is 
whether  the  city  is  not  estopped,  as  against  them,  to  deny 
that  it  has  conl&rmed  in  pais  the  void  grant  to  the  Detroit  City 
Railway  Company,  and  made  it  a  valid  grant  directly  to  them. 
The  averments  of  the  answer  upon  this  point  are  as  follows : 

"  That,  under  the  provisions  of  the  various  ordinances  and 
grants  heretofore  referred  to,  the  several  street  railways  to 
which  such  grants  were  made  were  required  to,  and  did,  pave, 
repave,  and  repair,  and  keep  clean,  portions  of  the  streets  be- 
tween and  adjacent  to  their  tracks,  and  in  so  doing  expended 
large  sums  of  money  for  permanent  improvements  on  the 
streets  so  occupied  by  them.  That,  during  the  years  1890  and 
1891,  some  of  said  companies,  their  successors  and  assigns, 
were  required  to  alter  the  grading  of  the  streets,  and  to  relay, 
at  great  expense  and  labor,  many  miles  of  the  track,  and  since 
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January  3,  1889,  have  constracted  many  miles  of  track  on 
new  lines,  and  extensions  of  old  ones,  all  of  which  they  did 
with  the  full  knowledge  and  understanding  of  the  City  of  De- 
troit, and  solely  by  reason  of  its  admission  and  agreement 
that  the  rights,  privileges,  extensions  of  time,  contained  and 
made  in  and  by  the  ordinance  aforesaid,  adopted  November 
14, 1879,  were  valid  and  binding  and  enforceable  on  said  city, 
as  well  as  on  said  company.  That  in  the  year  1890  the  said 
city  of  Detroit  repaved  Jefferson  avenue  from  Mt.  Elliott 
avenue  to  Woodward  avenue,  and  the  said  Detroit  City  Bail- 
way  Company  was  thereby  required  to,  and  did,  rebuild  its 
entire  track  on  said  Jefferson  avenue,  and  change  the  grade 
thereof,  and  did  pave  between  its  tracks,  making  a  permanent 
improvement,  which  would  last  for  many  years.  That  during 
the  year  1891  many  other  extensive  permanent  improvements 
were  made  by  said  Detroit  City  Railway  Company,  its  suc- 
cessors and  assigns,  involving  the  outlay  of  large  sums  of 
mone^,  solely  by  reason  of  the  understanding  between  the 
said  city  and  the  said  company,  and  of  the  admission  and 
agreement  of  said  city  of  Detroit  that  the  rights  of  said  com- 

Sany,  their  successors  and  assigns,  under  the  ordinance  of 
[ovember  14, 1879,  extended  until  November  14, 1909.  And 
this  defendant  avers  that  the  said  city  of  Detroit,  by  reason 
of  the  matters  herein  set  forth,  is  estopped  from  claiming  that 
said  ordinance  of  November  14, 1879,  is  invalid,  and  from  tak- 
ing any  advantage  of  the  invalidity  of  said  ordinance,  should 
this  court,  for  any  reason,  in  any  preceding  before  it,  hold  the 
same  to  be  void  and  ineffectual." 

My  impression  is  that  upon  the  foregoing  averments,  though 
they  are  not  very  clear  in  distinguishing  between  the  acts  of 
the  new  and  of  the  old  company,  the  questi6n  suggested 
above  is  presented.  The  decision  of  the  question  is  by  no 
means  free  from  difficulty.  Because  of  the  then  more  impor- 
tant questions,  it  was  not  argued  at  the  bar.  As  it  has,  in  my 
view  of  the  other  questions,  assumed  an  importance,  in  decid- 
ing the  case,  not  before  given  to  it  by  counsel,  I  do  not  think 
it  should  be  disposed  of  without  full  argument.  More  than 
this,  the  magnitude  of  the  interest  of  Doth  parties  to  this 
cause  is  such  that  all  doubt  or  ambiguity  in  regard  to  the 
exact  facts  upon  the  point  should  be  removed  l)y  amendment. 
The  facts  can  hardly  be  the  subject  of  much  dispute  between 
the  parties,  because  many  or  all  of  them  must  be  capable  of 
record  proof,  and  it  is  hoped  the  parties  can  agree  upon  them. 
The  order  of  the  court,  tnerefore,  will  be  for  a  further  argu- 
ment of  the  point  stated,  with  leave  to  the  defendants,  within 
10  days  from  the  filing  of  this  opinion,  to  amend  their  answers 
to  more  distinctly  disclose  the  lacts  upon  the  point.  If  com- 
66  A.  &  E.  R.  Gas.— 24 
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plainant  cannot  accept  defendcUits'  statement  of  facts  in  the 
amendment,  a  replication  may  be  filed  and  evidence  taken,  as 
in  other  cases. 

Swan,  District  Judge  {disserUing). — The  opinion  of  the  cir- 
cuit judge,  in  my  judgment,  in  its  reasoning  and  conclusions, 
is  so  utterly  subversive  of  the  principles  of  equity  that  I  am 
unwilling,  by  my  silence,  to  sanction  an  apparent  assent  to 
what  seems  to  me  to  be  a  most  inequitable  result  The  bill 
sets  forth,  in  substance,  the  original  street-railway  ordinance 
of  November  24,  1862,  the  incorporation  of  the  Detroit  City 
Railway  Company  for  30  years  under  the  tram-railway  act, 
the  passage  of  the  ordinance  of  November  14,  1879 ;  and  re- 
citing that  the  railroad  company  insists  on  the  right,  under 
that  ordinance,  to  operate  its  railways  until  1909,  as  the  basis 
of  the  interference  of  a  court  of  equity,  it  then  alleges  that : 
**  Said  ordinance  of  November  14,  1879,  so  far  as  it  purports 
to  extend  the  rights  of  the  Detroit  City  Bailway,  ana  enlarge 
the  powers  and  privileges  theretofore  conferred  upon  it  by 
said  common  council  beyond  the  9th  of  May,  1893,  was  wholly 
invalid,  and  not  within  the  power  or  authority  of  the  common 
council  of  said  city  to  grant  or  confer  upon  said  railway  com- 
pany, and  that  the  legislature  has  never  given  the  power  to 
said  common  council  to  grant  such  privileges  to  said  company, 
extending  beyond -its  corporate  life,  and  that  the  constitution 
prohibits  granting  such  a  privilege." 

The  only  equity  it  pleads  is  contained  in  its  eighteenth  and 
nineteenth  paragraphs  :  "  (18)  The  right  or  privilege  of  main- 
taining and  operating  street  railways  on  the  streets  above 
mentioned,  on  which  said  City  Bailway  Company  constructed 
its  lines  of  railway,  is  of  great  value  ;  and  if  your  orator  was 
now  free  to  enter  into  a  contract  with  a  company  or  companies, 
whereby  it  might  grant  such  right  or  privilege  to  such  com- 
pany or  companies,  unembarrassed  by  claims  or  threats  of  the 
said  defendants,  and  especially  of  said  Detroit  Citizens'  Street 
Railway,  your  orator  might  dispose  of  said  right  or  privilege 
for  a  large  sum  of  money,  amounting  at  least  to  the  sum  of 
11,000,000.  (19)  *  *  *  The  common  council  of  said  city 
desired  to  negotiate  for,  and  if  possible  to  enter  into,  agree- 
ments with  a  company  or  companies  who  may  construct  and 
operate  street  railways  on  said  streets,  but  your  orator  can- 
not, by  reason  of  said  claims  and  threats  of  said  defendants, 
successfully  negotiate  or  enter  into  contracts  on  favorable 
terms  with  any  company  or  companies  until  the  rights  of  your 
orator  and  the  defendants  hereto  are  determined,  with  respect 
to  the  time  when  the  privileges  granted  to  the  Detroit  City 
Bailway  expire." 
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The  relief  prayed  is — "  That  all  rights  and  privileges  under 
An  ordinance  of  said  city  passed  November  2^4  1862,  granting 
to  the  Detroit  Street  Bailway  the  right  to  construct,  maintain, 
and  operate  lines  of  street  railway  in  any  of  the  streets  of  the 
«ity,  or  under  the  ordinance  amendatory  thereof,  or  supple- 
mentary thereto,  terminate  on  the  9th  day  of  May,  1893,  and 
that  the  right  of  the  city  to  the  control  of  the  streets,  and  to 
the  granting  by  it  of  all  rights  and  privileges  of  constructing 
and  operating  street  railways  thereon,  may  be  determined, 
and  that  the  defendants,  or  any  of  them,  maintaining  or  oper- 
ating street  railways  in  said  streets,  be  compelled  by  manda- 
tory injunction  or  decree,  to  vacate  the  same,  and  remove 
their  tracks,  immediately  after  said  date,  and  be  perpetually 
enjoined  from  maintaining  or  operating  said  railways  on  said 
streets  after  said  date,  except  by  permission  of  complainant, 
and  for  other  and  further  relief.' 

There  is  no  offer  in  the  bill  to  reimburse  or  compensate  the 
street-railway  companies,  or  either  of  them,  in  whole  pr  part, 
for  the  expenditures  made  by  them,  or  to  return  the  moneys, 
or  any  part  of  the  moneys,  exacted  by  the  city  from  the  com- 
panies by  way  of  taxes  in  excess  of  the  license-fees  to  which, 
under  the  ordinance  of  1862,  the  city  was  limited ;  nor  is  it 
denied  that  these  expenditures  were  made,  and  taxes  exacted, 
in  consideration  of,  and  reliance  upon,  the  validity  of  the  or- 
dinance of  1879,  and  the  good  faith  of  the  city.  ^Neither  is  it 
contended  that  the  street-railway  companies,  or  either  of  them, 
have  in  any  particular  violated  the  terms  upon  which  the  said 
city  granted  the  use  of  the  streets  for  the  operation  of  their 
railways,  or  that  in  the  use  and  enjoyment  of  which  grant  the 
public  easement  or  travel  is  in  any  way  obstructed  or  impaired ; 
nor  that  they  have  failed  in  any  circumstance  or  decree  to 
meet  the  needs,  or  even  the  demands,  of  the  public  for  cheap 
and  rapid  transportation.  Neither  is  there  any  pretence  that 
the  complainant  was  inveigled  into  granting  this  easement  by 
fraud,  or  that  the  consideration  for  which  it  was  granted  was 
inadequate.  The  entire  claim  and  theory  of  the  bill  is  rested 
on  the  propositions  (1)  that  the  city  had  no  power  to  grant  an 
easement  extending  beyond  the  life  of  the  corporation,  and 
therefore  the  ordinance  of  November  14,  1879,  is  void ;  and 
{2)  that  a  court  of  equity  has  jurisdiction  to  rescind  the  grant, 
decree  the  right  of  the  grantee  terminated,  remove  the  tracks 
of  the  defendant  from  its  streets,  to  the  end  that  the  city  may 
make  a  new  and  better  bargain  for  their  use. 

It  is  conceded  that,  if  the  grant  in  question  had  been  made 
to  a  corporation  composed  of  the  same  individuals,  its  validity 
would  be  unimpeachable  in  law,  as  well  as  in  equity. 

Accepting,  as  we  must,  the  truth  of  all  the  facts  pleaded  in 
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the  answer,  the  cause  having  been  heard  on  bill  and  answer^ 
there  can  be  no  doubt  that,  had  the  complainant's  bill  set 
forth  these  facts,  a  demurrer  to  the  bill  for  want  of  equity 
would  have  raised  every  question  material  to  the  decision  of 
the  case.  In  my  view  of  the  admitted  facts,  therefore,  the 
court  is  not,  in  the  first  instance,  concerned  with  the  construc- 
tion to  be  given  to  the  powers  of  the  municipality,  nor  to  in- 
quire whetner  or  not  it  has,  in  this  case,  exceeded  the  strict 
legal  limits  of  those  powers.  Jn  what  I  have  to  say,  I  accept 
as  undeniable  the  statement  of  the  law  as  to  the  powers  of 
such  corporations  as  laid  down  by  Dillon  on  Municipal  Cor^ 
porations  (section  89),  and  approved  by  Judge  Gbam:  in  Taylor 
V.  Eailway  Co.,  80  Mich.  82,  43  Am.  &  Eng.  R  Cas.  336,  that : 
''Municipal  corporations  derive  their  sole  sources  of  power 
from  legislative  enactment.  The  rule  has  been  long  and  un- 
(]^uestionably  established  that  municipal  corporations  are^ 
limited  to  those  powers  which  are  granted — ^First,  in  express, 
words ;  second,  necessarily  incident  to  the  powers  expressly 
granted ;  third,  those  which  are  essential  and  indispensable- 
to  the  declared  objects  and  purposes  of  the  corporation." 

I  accept,  also,  the  rule  of  construction  of  legislative  grants, 
to  corporations,  public  and  private,  enunciated  in  Minturn  v. 
Larue,  23  How.  436,  **  That  only  such  powers  and  rights  can 
be  exercised  under  them  as  are  clearly  comprehended  within^ 
the  words  of  the  act,  or  derived  thererrom  by  necessary  impli- 
cation,  regard  being  had  to  the  objects  of  the  grant.  Any 
ambiguity  or  doubt  arising  out  of  the  terms  used  by  the  leg- 
islature must  be  resolved  m  favor  of  the  public." 

Whether  or  not  the  city,  under  this  rule  of  construction  of 
its  charter  and  the  statute  of  1855,  under  which  it  acted,  pro- 
ceeded vUra  vires f  to  such  an  extent  as  to  make  its  ordinance 
a  mere  usurpation  of  power,  is  a  subordinate  question,  upon 
which,  I  am  frank  to  say,  I  entirely  dissent  from  the  opinion 
of  the  circuit  judge. 

The  first  and  main  question  is  :  (1)  Does  the  case  made  en- 
title the  complainant  to  the  relief  prayed  in  the  bill?  And 
the  second  question,  of  almost  equal  importance,  is :  (2)  Con- 
ceding that  the  city  exceeded  its  powers  in  granting  to  the 
railway  company  an  easement  in  its  streets  for  30  years  from 
November  14,  1879,  will  a  court  of  equity  aid  complainant,, 
upon  the  facts  evidenced  by  the  bill  and  answer? 

Does  the  case  made  entitle  complainant  to  the  relief  prayed 
in  the  bill  ? 

1.  This  is  nominally  a  suit  for  equitable  relief,  and  the 
effect  of  the  mandatory  injunction  asked,  if  granted,  will  be  to- 
practically  forfeit  and  sequester,  under  the  forms  of  law,  and 
in  disregard  of  deliberate  and  repeated  assurances  and  con- 
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tracts  of  the  complainant,  under  which  it  and  the  defendants 
have  acted,  the  property-rights  and  privileges,  of  immense 
value,  owned  by  the  principal  defendants,  and  also  the  valu- 
able dependent  property  and  securities  of  their  mortgages,  all 
of  whicn  were  confessedly  acquired  in  good  faith,  and  for 
valuable  considerations,  and  which  the  complainant  still  holds, 
without  tendering  compensation  to  the  railway  companies  for 
their  expenditures  and  investments,  amounting  to  millions  of 
dollars,  or  offering  to  return  any  part  of  the  consideration 
received  by  it  in  taxes  and  otherwise,  aggregating  nearly 
$100,000  more,  under  the  very  ordinance,  and  only  by  virtue 
of  that  ordinance,  which  it  now  asks  the  court  of  equity  to 
declare  null  and  void — an  ordinance  under  which  the  com- 
plainant has  acted  for  14  years,  and  expressly  authorized,  and 
in  some  cases  even  required,  investments,  and  exacted  the 
taxes  thereon.  Assuming  that  the  city  had  transgressed  its 
powers  in  making  the  grant  in  question  and  that  a  court  of 
law,  were  this  case  within  its  cognizance,  would  be  compelled 
to  so  adjudge,  under  the  rigid  rules  which  control  its  decisions, 
is  it  possible,  under  the  admitted  facts  of  this  case,  that  a 
court  of  equity  will  shut  its  eves  to  the  iniquity  of  the 
-demands  of  the  complainant  ?  Tne  question  should  carry  its 
own  answer.  It  is  a  familiar  maxim  of  equity  jurisprudence 
that  "  nothing  can  call  forth  a  court  of  equity  into  activity  but 
•conscience,  good  faith,  and  reasonable  diligence."  Another 
maxim  is  that  "  he  who  seeks  equity  must  do,  or  offer  to  do, 
•equity."  The  relief  prayed  calls  for  the  exercise  of  one  of  the 
highest  powers  of  a  court  of  equity,  aptly  termed  in  Irwin  v, 
Dixion,  9  How.  33,  "the  extraordinary  or  transcendent  power 
of  injunction,  and  is  therefore  to  be  used  sparingly,  and  only 
in  a  clear  and  plain  case,"  and  of  which  it  is  well  said  in 
Bonaparte  v,  Bailroad,  Baldw.  217,  218 : 

"  There  is  no  power,  the  exercise  of  which  is  more  delicate, 
requires  greater  caution,  deliberation,  and  sound  discretion, 
or  more  dangerous,  in  a  doubtful  case.  *  *  *  It  is  the  strong 
arm  of  equity,  that  never  ought  to  be  extended,  unless  to 
cases  of  great  injury,  when  courts  of  law  cannot  confer  an 
adequate  or  commensurate  remedy  in  damages.  The  right 
must  be  clear,  the  injury  impending  or  tlireatened,  so  as  to  be 
averted  only  by  the  protective,  preventive  process  of  injunc- 
tion ;  but  that  will  not  be  awarded  in  doubtful  cases,  or  new 
ones  not  coming  within  well-est&blished  principles,  for  if  it 
issues  erroneously  an  irreparable  injury  is  inflicted,  for  which 
there  can  be  no  redress ;  it  being  the  act  of  a  court,  not  of  a 
party  who  prays  for  it.  It  will  be  refused  till  the  courts  are 
'^satisfied  that  the  case  before  them  is  of  a  right  about  to  be 
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destroyed,  irreparably  injared,  or  great  and  lasting  injury 
about  to  be  done,  by  an  illegal  act.*' 

Whether  this  bill  is  to  be  regarded  as  one  for  the  cancellation 
of  the  contract  of  November,  14, 1879,  and  a  bill  quia  timet^  or 
as  invoking  equitable  interference  against  a  nuisance,  the 
principles  mentioned,  reinforced,  as  is  their  application,  by 
the  avowed  objects  of  the  bill,  its  utter  lack  of  allegation  or 
averment  of  any  fact,  matter,  or  thing  necessitating  equitable 
interference,  and  the  conceded  facts,  in  the  face  of  which  we 
are  asked  to  interfere,  are  fatal  to  the  maintenance  of  this 
suit.  If  it  can  be  taken  as  a  bill  for  the  cancellation  of  the 
contract  made  by  the  ordinance  of  November  14,  1879,  it  is  a 
call  for  the  exercise  of  the  highest  chancery  power — a  power 
most  frequently  exerted  in  cases  of  fraud,  accident,  or  mistake^ 
which  ought  never  to  be  exercised  except  in  a  clear  case. 
Atlantic  Delaine  Co.  v,  James,  94  U.  S.  214 ;  Marble  Co.  v. 
Bipley,  10  Wall.  354  In  the  last  case  a  corporation  had 
bought  lands  charged  by  a  covenant  inseparaole  from  the 
deed  by  which  the  land  was  originally  conveyed,  and  which 
was  part  of  the  consideration  of  a  contract  made  with  the 
vendor.  The  company,  retaining  the  deed,  sought  to  have 
the  contract  rescinded  and  cancelled  on  the  ground  that  one 
Ripley,  through  whom  they  derived  title,  had  not  performed 
the  duties  which  the  contract  imposed  on  him ;  that  though  it 
was,  when  made,  intended  to  operate  for  the  equal  benefit  of 
both  parties,  it  had  become,  in  the  progress  of  time,  oppres- 
sive and  burdensome  to  complainants,  or,  as  they  denominated 
it,  unconscionable ;  that  it  made  them  partners  with  the 
original  grantor  and  his  successors,  whether  they  will  or  not, 
ana' that,  if  corporations  cannot  enter  into  partnership,  they 
cannot  purchase  lands  subject  to  the  obligation  of  the  coming 
partners,  and  therefore  the  contract  restrained  the  alienability 
of  the  property.     The  court  said,  irder  cdia  : 

"  The  agreement  is  inseparable  from  the  deed  for  the  land. 
They  were  made  at  the  same  time,  and  they  are  parts  of  one 
arrangement.  What  is  asked,  therefore,  is  not  to  rescind  the 
entire  contract,  but  to  strike  out  a  part  which  has  become 
onerous  to  one  of  the  parties.  It  is  clear  that  the  rights  se- 
cured to  Ripley  by  the  agreement  were  a  part  of  Uie  con- 
sideration for  his  grant  in  the  land,  and  so  it  was  understood 
at  the  time  his  deed  was  made.  But  the  deed  was  an  executed 
contract ;  it  conveyed  the  title  to  the  grantee ;  and  if,  there- 
fore, the  agreement  is  rescinded  by  decree  of  the  court,  the 
consideration  is  taken  from  the  vendor  after  his  convevance 
has  taken  effect,  and  yet  his  grant  is  in  force.  It  is  believed 
that  such  action  by  a  court  of  equity  is  quite  unprecedented.. 
It  has  been  ruled  that,  when  a  party  seeking  to  set  aside  a 
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conyeyance  made  by  him  has  received  part  of  the  considera- 
tion, he  must  return  it  before  a  court  of  equity  will  cancel  the 
couTeyance.  *  *  *  Nor  is  it  any  reason  for  rescinding 
the  contract  that  it  has  become  more  burdensome  in  its 
operation  upon  the  complainants  than  was  anticipated.  If  it 
be,  indeed,  unequal  now,— that  is,  be  unconscionable, — that 
might  possibly  be  a  reason  why  a  court  should  refuse  to 
decree  its  specific  performance,  but  it  has  nothing  to  do  with 
the  question  whether  it  shall  be  ordered  to  be  cancelled.  It 
is  not  the  province  of  a  court  of  equity  to  undo  a  bargain  be- 
cause it  is  hard." 

See,  also,  Putnam  v.  Grand  Bapids,  58  Mich.  419,  which  ex- 
pressly applies  this  doctrine  to  the  contracts  of  municipal  cor- 
porations. 

The  avowed  object  of  this  bill — ^its  only  purpose — is  to  ob- 
tain the  aid  of  a  court  of  equity  to  repudiate  the  com- 
plainant's contract  on  the  ground  that,  if  freed  from  it,  com- 
plainant might  dispose  of  such  right  or  privilege  for  a  large 
sum  of  money,  amounting  at  least  to  the  sum  of  $1,000,000. 
If  a  more  absurd  and  unconscionable  pretence  for  invoking 
its  plenary  jurisdiction  was  ever  presented  to  a  court  of 
equity,  the  case  has  not  been  cited.  There  is  neither  pretence 
nor  allegation  that  the  contract,  when  entered  into,  was  un- 
reasonably hard  or  unfair,  or  that  either  party  so  regarded  it, 
or  even  now  avers  it  has  that  character ;  but  the  right  to  this 
extraordinary  relief  is  based  wholly  upon  the  proposition,  not 
that  the  contract  was  prohibited  by  law,  but  that  tne  authority 
to  make  it  had  not  been  expressly  granted  by  the  legislature. 
If  it  be  true,  as  the  bill  alleges,  that  this  grant  was  "  wholly 
invalid,*'  where  is  the  equitable  jurisdiction  of  this  court  ?  In 
Oakland  v.  Garpentier,  21  Cal.  642,  the  city  of  Oakland  filed  a 
bill  to  set  aside  and  cancel  a  grant  made  by  ordinance  of  the 
city  to  Garpentier,  of  the  exclusive  right  and  privilege,  for  37 
years,  of  constructing  wharves,  piers,  and  docks  at  any  point 
within  the  corporate  limits  of  the  town,  with  the  right  of 
collecting  wharfage  at  such  rates  as  he  might  deem  reason- 
able. Tne  grant  was  made  in  1862.  The  suit  was  brought  in 
1854  to  cancel  the  grant,  and  enforce  a  surrender  of  the 
interests  and  property  transferred,  or  claimed  to  be  trans- 
ferred, thereby  to  Garpentier.  The  grounds  alleged  for  the 
interposition  of  equity  were  that  the  grant  or  conveyance  was 
obtained  by  fraud  on  the  part  of  Garpentier,  and  was  made 
without  authority  on  the  part  of  the  trustees  in  whom  the 
municipal  powers  of  the  city  were  vested,  and  that  it  con- 
stituted a  cloud  upon  the  title  of  the  city,  and  embarrassed 
her  in  the  exercise  of  her  legitimate  functions.  The  charges 
of  fraud  the  court  found  wholly  unsustained  by  the  proofs, 
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and  thus  disposed  of  the  remaining  allegations  of  the  bill  on 
which  the*  city  sought  relief,  in  an  opinion  by  Chief  Justice 
Field,  now  associate  justice  of  the  Supreme  Court  of  the 
United  States  : 

''Stripped  of  the  charges  of  fraud,  the  whole  claim  for 
equitable  relief  falls  to  the  ground.  The  grant  was  either 
valid  or  void  or  voidable,  or  if,  as  contended  by  counsel  for 
respondents,  there  can  be  no  occasion  for  the  interference  of 
a  court  of  equity  if  void,  the  condition  of  things — of  the  rights, 
privileges,  and  the  estate  of  the  city — remains  as  though  no 
transfer  had  been  attempted.  No  cloud  in  cast  upon  her  title, 
and  no  embarrassment  can  attend  the  exercise  of  her  legiti- 
mate functions.  She  has  only  to  proceed  and  assert  lier 
privileges  and  claim  her  interest,  and  whoever  interferes  with 
them  will  be  a  trespasser.  If,  however,  the  grant  is  only 
voidable,  and  not  void,  the  plaintiff,  seeking  aid  of  a  court  of 
equity,  can  only  obtain  equity  by  doing  equity ;  that  is,  she 
can  only  obtain  relief  from  the  acts  of  the  agents  of  the  town 
by  tendering  compensation  to  the  defendant,  who  relied  upon 
them  for  his  expenditures.  If  they  [the  ordinances  of  the 
board  of  trustees]  are  only  voidable,  that  interference  of  a 
court  of  equity  cannot  be  invoked  until  equity  is  done  by  the 
party  claiming  it ;  that  is,  by  placing,  or  offering  to  place,  the 
party  relying  apon  the  acts  of  the  agents  of  the  town  in  the 
same  position  which  he  would  have  occupied  but  for  this  re- 
liance upon  their  validity." 

A  rehearing  was  asked  in  this  cause,  but  denied  in  an 
opinion  by  Chief  Justice  Cope,  who  had  succeeded  Chief 
Justice  Field  on  the  latter's  accession  to  the  Supreme  Court  of 
the  United  States.  The  necessity  of  doing  equity,  as  an  in- 
dispensable condition  to  the  granting  of  equitable  relief,  was 
stated  with  equal  positiveness  in  the  case  of  New  Orleans  v. 
Steamship  Co.,  20  Wall.  387,  the  general  features  of  which  are 
not  unlike  those  of  the  case  at  bar,  although  it  is  not  dis- 
colored by  the  stain  of  bad  faith  which  marks  the  latter. 
The  facts  in  the  case  were  that  in  1865,  during  the  military 
occupancy  of  New  Orleans  by  the  Union  forces,  the  mayor, 
the  board  of  finance,  and  the  board  of  street-landings,  ap- 
pointed by  the  commanding  general  of  the  department, 
pursuant  to  a  resolution  passed  by  said  boards,  executed,  by 
the  command  of  the  mayor,  to  the  steamship  company,  a 
lease  of  certain  water-front  property  owned  by  the  city,  with 
the  right  to  inclose  and  occupy  for  their  exclusive  use  the  de- 
mised premises  for  a  term  of  10  years,  and  to  build  thereon 
wharves,  bulkheads,  buildings,  and  other  improvements,  for 
which  the  lessee  was  to  pay  an  annual  rent  of  $8000  in 
monthly  instalments,  and   for  which  it  gave  its  promissory 
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Boies — 120  in  number.  The  steamship  company  took  posses- 
sion, and  expended  over  $65,000  in  making  tlie  improvements 
specified  in  the  lease,  and  duly  paid  its  notes  as  they  matured, 
down  to  April  11,  1866.  On  the  18th  of  March,  1866,  the 
government  of  the  city  was  handed  aver  by  the  military 
authorities  to  its  elective  officers.  On  the  18th  of  April,  1866, 
the  city  surveyor,  under  an  order  of  the  city  council,  ap- 
proved by  the  mayor,  destroyed  the  lessee*s  inclosure,  and 
did  damage  to  the  property  amounting  to  $8000.  To  restrain 
further  acts  of  violence  and  obtain  damages  for  that  done,  the 
lesses  filed  a  bill.  The  notes  for  rent  given  by  the  company, 
and  unpaid  at  the  evacuation  of  the  city  by  the  military 
authorities,  were  duly  delivered  to  the  elected  mayor  and 
•common  council  of  tne  city,  who  had  displaced  the  military 
mayor  and  boards.  Those  unpaid  when  the  bill  was  filed 
were  held  by  the  city  then,  and  for  several  months  afterward. 
They  were  tendered  to  the  company  by  a  supplemental  an- 
swer, and  deposited  in  court.  The  city  neither  tendered  back 
the  money  paid  by  the  company,  nor  disclaimed  the  validity 
of  the  payment,  nor  offered  to  return  the  amount,  nor  any 
part  of  it,  expended  by  the  company  in  making  the  improve- 
ments specified  in  the  lease.  It  was  contended  on  the  part  of 
the  city  in  the  court  below,  and  on  appeal,  that  the  rights  and 
powers  of  the  military  authorities  terminated  with  the  cessa- 
tion of  hostilities,  and  the  restoration  of  business,  and  that 
they  could  not  create  an  interest  to  last  beyond  that  time ; 
and,  too,  that  no  power  but  the  city  could  alien  the  rights  of 
the  public  in  property  held  for  its  use,  and  transfer  them  to 
an  individual  or  company  to  the  exclusion  of  the  public.  The 
circuit  court  decreed  in  favor  of  the  steamship  company,  and 
the  Supreme  Court  of  the  United  States  affirmed  the  decree. 
Mr,  Justice  Swayne,  who  delivered  the  opinion,  said : 

"  It  has  been  strenuously  insisted  that  the  lease  was  made 
by  Kennedy  without  authority,  and  was  therefore  void  ab 
initio,  and  that,  if  this  was  not  so,  its  efficacy,  upon  the  prin- 
ciple of  the  jvs  post  liminium,  wholly  ceased  when  the  govern- 
ment of  the  city  was  surrendered  by  the  militarv  authorities 
of  the  United  States  to  the  mayor  and  council  elected  under 
the  city  charter." 

Holding  that  the  appointment  of  Kennedy  as  mayor,  and 
of  the  boards  of  finance  and  street-landings  were  valid,  and 
that  they  were  clothed  with  the  powers  and  duty  of  their  re- 
spective positions,  and  that  the  lease  was  within  the  scope  of 
their  authority,  though  they  had  no  express  authoritj^  to  oc- 
cupy, he  says :  "  But,  conceding  this  to  be  so,  it  is  insisted 
that  when  the  military  jurisdiction  terminated  the  lease  fell 
with  it.     We  cannot  take  this  view  of  the  subject.     The  ques- 
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tion  arises  whether  the  instrument  was  a  fair  and  reasonable 
exercise  of  the  authority  under  which  it  was  made.  A  large 
amount  of  money  was  to  be  expended,  and  was  expended,  by 
the  lesses.  The  lease  was  liable  to  be  annulled  if  the  expendi- 
tures were  not  made,  and  the  work  done,  within  the  limited 
time  specified.  The  war  might  last  many  years,  or  it  might 
at  any  time  cease,  and  the  state  and  city  be  restored  to  their 
normal  condition.  The  improvements  to  be  made  were  to  the 
welfare  and  prosperity  of  the  city.  The  company  had  a  right 
to  use  them  for  only  a  limited  time.  *  *  *  When  the  mili- 
tary authorities  retired,  the  unpaid  notes  were  all  handed 
over  to  the  city.  The  city  took  the  place  of  the  United  States^ 
and  became  entitled  to  all  their  rights  under  the  contract. 
*  *  *  The  company  became  bound  to  the  city,  in  all  re- 
spects, as  it  had  been  before  bound  to  the  covenantees  in  the 
lease.  The  city  thereafter  collected  one  of  the  notes  subse- 
quently due,  and  it  holds  the  funds  without  an  offer  to  return 
it,  while  conducting  this  litigation.  It  has  also  to  be  borne  in 
mind  that  there  has  been  no  effort  of  adjustment  touching  the 
lasting  and  valuable  improvements  made  by  the  company ;  nor 
is  there  any  complaint  that  the  company  has  failed,  in  any 
particular,  to  fulfil  their  contract.  We  think  the  lease  was  a 
fair  and  reasonable  exercise  of  the  power  vested  in  the  mili- 
tary mayor  and  the  two  boards,  and  the  injunction  awarded 
by  the  court  below  was  properly  decreed.  The  jus  post  It- 
minium^  and  the  law  of  nuisance,  have  no  application  to  the 
case.  We  do  not  intend  to  impugn  the  general  principles- 
that  the  contracts  of  the  conqueror,  touching  things  in  con- 
quered territory,  lose  their  efficacy  when  his  dominion  ceases. 
We  decide  this  case  upon  its  own  peculiar  circumstances, 
which  are  sufficient  to  take  it  out  of  the  rule." 

Mr.  Justice  Hunt,  who  concurred  specially,  held  that : 
''  The  reception  and  holding  of  the  rent  is  a  clear  and  unquali- 
fied act  of  ratification,  which  bars  the  defence  of  want  of  au<^ 
thority  to  execute  the  lease  from  which  it  issued.  It  is  in  vio- 
lation of  everv  principle  of  honesty  and  of  sound  morality 
that  one  should  retain  the  benefit  of  an  act  of  his  agent,  and 
at  the  same  time  repudiate  such  act." 

It  is  to  be  noted  that  no  express  authority  to  make  the  lease 
was  conferred  upon  the  military  mayor  and  the  boards,  but 
their  action  was  sustained  as  within  the  lines  of  their  duties 
as  civil  officers.  Mr.  Justice  Field,  who  dissented  on  the 
ground  that  when  military  occupation  ceased  the  property  of 
the  city  reverted,  with  the  title  unimpaired,  impliedly  admit- 
ted that  the  reception  and  retention  of  rent,  under  the  law, 
ratified  it,  even  though  it  were  the  act  of  unauthorized  public 
agents,  but  thought  that  the  retention  of  the  proceeds  of  & 
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single  note  for  $666,  paid  by  the  lessees,  which  was  all  that 
the  city  withheld,  '*  might  be  justified  or  explained  on  the 
grounds  consistent  with  the  repudiation  of  the  lease."  The 
obligation  to  do  equity  as  a  condition  of  relief,  here  insisted 
upon,  is  simply  and  purely  an  application  of  the  rule  in  ac- 
tions where  a  contract  is  sought  to  be  rescinded  on  the  ground 
of  fraud,  and  nowhere  has  this  wholesome  doctrine  been  more 
strongly  inculcated  than  in  Michigan.  Merrill  v,  Wilson,  66 
Mich.  243,  and  cases  cited. 

But  it  is  argued  that  the  common  council  exceeded  its  pow- 
ers, and  that  all  persons  who  deal  with  it  are  chargeable  with 
notice  of  the  limitations  imposed  by  its  charter.  The  public 
is  exempt  from  responsibility  for  the  acts  of  its  agents  beyond 
these  powers,  and  no  equities  can  avail  the  city's  grantee,  nor 
can  numberless  acts  of  ratification  heal  defect  of  authority, 
or  a  transgression  of  the  very  letter  of  its  charter.  This  would 
be  true  if  the  contract  in  question  were  prohibited  by  statute, 
or  immoral ;  but  when,  as  here,  there  is,  at  the  utmost,  only 
a  defect  of  power,  and  even  though  specific  performance  of 
the  contract  might  not  be  enforced,  the  corporation  may  be 
held  liable,  even  at  law,  on  a  contract  of  which  it  has  had  the 
benefit,  when  it  has  induced  a  party,  relying  on  its  promise, 
and  in  execution  of  the  contract,  to  spend  money  and  perform 
his  part  thereof.  This  distinction  has  been  frequently  recog- 
nized and  applied.  Hitchcock  v.  Galveston,  96  U.  S.  361; 
State  Board  of  Agriculture  v.  Citizens'  St  Ry.  Co.,  47  Ind. 
407 ;  Allegheny  City  v.  McClurkan,  14  Pa.  St.  81 ;  Railway 
Co.  V.  McCarthy,  96  U.  S.  258-267 ;  Parkersbarg  v.  Brown, 
106  U.  S.  487,  503,  2  Am.  &  Eng.  Corp.  Cas.  263 ;  Chapman  v. 
Douglas  Co.,  107  U.  S.  355,  2  Am.  &  Eng.  Corp.  Cas.  71 ;  Bank 
V.  Townsend,  139  U.  S.  67,  71 ;  East  St.  Louis  v.  St.  Louis 
Qas-light,  etc.,  Co.,  98  111.  416.  If  a  court  of  law  may  go  to 
this  extent  in  enforcing  the  claims  of  common  honesty,  can 
there  be  doubt  that  a  court  of  equity  may  mould  its  decree  to 
the  same  end  under  like  conditions?  It  is  conceded  that, 
were  the  cit^  an  individual,  its  attempt  to  repudiate  its  sol- 
emn obligations,  recognized  by  it  for  a  period  nearly  equal  to 
that  prescribed  by  the  statute  of  limitation  for  bringing  real 
actions,  would  justly  be  held  wanting  in  good  faith,  but  it  is 
said  that  this  rule  cannot  be  enforced  against  a  municipality. 
Do  courts  of  equity  extend  immunity  to  municipal  dishon- 
esty }  I  find  no  warrant  for  that  doctrine.  ''  The  obligation 
to  do  justice  rests  upon  all  persons,  natural  or  artificial ;  and, 
if  a  county  obtains  the  money  or  property  of  others  without 
authority,  the  law,  independent  of  any  statute,  will  compel 
restitution  or  compensation."  Marsh  v.  Fulton  Co.,  10  Wall. 
676 ;  Louisiana  v.  Wood,  102  U.  S.  299 ;  Chapman  v.  Douglas 
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Co.,  107  U.  S.  355,  2  Am.  &  Eng.  Corp.  Cas.  71 ;  Bank  v.  Town- 
send,  139  U.  S.  75 ;  Clark  v.  Saline  Co.,  9  Neb.  516. 

Or,  as  put  in  the  Tigorous  langua^ge  of  Chief  Justice  Field, 
in  Pimental  v.  San  Francisco,  21  Cal.  362,  *•  where  the  city, 
under  a  void  ordinance,  sold  certain  of  its  property,  and  re- 
tained the  proceeds,  and,  when  sued  for  the  amounts,  pleaded 
the  invalidity  of  the  ordinance,  and  sought  to  escape  liability 
on  the  ground  that  the  city  was  under  no  obligation  to  re- 
spond for  the  acts  of  its  officers  under  that  ordinance,"  the 
chief  justice  said :  "  The  city  is  not  exempt  from  the  com- 
mon obligation  to  do  justice  which  binds  individuals.  Such 
obligations  rest  upon  all  persons,  whether  natural  or  artificial. 
If  the  city  obtained  the  money  of  another  by  mistake,  or  with- 
out authority  of  law,  it  is  her  duty  to  refund  it,  from  this 
general  obligation.  If  she  obtained  other  property,  which 
does  not  belong  to  her,  it  is  her  duty  to  restore  it,  or  to 
render  an  equivalent  therefor,  from  the  like  obligation. 
Argenti  v,  San  Francisco,  16  Cal.  282.  The  legal  liability 
springs  from  the  moral  duty  to  make  restitution,  and  we  do 
not  appreciate  the  morality  which  denies,  in  such  cases,  any 
rights  to  the  individual  whose  money  or  other  property  has 
been  thus  appropriated.  The  law  countenances  no  such 
wretched  ethics.     Its  end,  always,  is  to  do  justice." 

I  am  unable  to  perceive  any  distinction  between  the  moral- 
ity of  retaining  money  dishonestly  acquired,  and  that  involved 
in  denying  compensation  for  expenditures  and  investments 
made  in  good  faith,  on  the  express  request  and  assurance  of 
the  individual  or  corporation,  private  or  public,  which  has 
obtained,  and  still  holds,  the  benefit  of  such  outlays.  Nor  is 
it  easy  to  see  the  honesty  or  e(]^uity  of  permitting  the  munici- 
pality to  pocket  the  taxes  which  it  has  received  under  the 
very  ordinance  it  seeks  to  repudiate,  until  the  statute  of  limita- 
tions has  run  against  their  recovery  by  the  defrauded  party. 
But  it  is  not  true  that  the  law  casts  upon  a  party  dealing 
with  a  municipal  corporation  all  the  consequences  of  a  mis- 
<5onstruction  of  its  powers,  and  leaves  him  remediless.  Where 
there  has  been  a  practical  construction  of  its  charter  given  by 
the  authorities  of  a  municipality  and  that  construction,  though 
of  doubtful  validity,  has  been  acted  upon  by  it,  and  rights 
have  grown  up  under  it,  the  court  shall  uphold  it,  in  favor  of 
one  who  has  dealt  in  good  faith.  Van  Hostrup  v.  Madison, 
1  Wall.  297 ;  Chicago  v.  Sheldon,  9  Wall.  54 ;  Insurance  Co. 
V.  Hoge,  21  How.  35,  36;  IT.  S.  v.  Union  Pac.  R  Co.,  37  Fed. 
Eep.  551 ;  U.  S.  v.  Hill,  120  U.  S.  169,  Brown  v.  State,  5  Colo. 
496 ;  Port  Huron  v.  McCall,  46  Mich.  565 ;  Cameron  v.  Bank, 
36  Mich.  240. 

Upon  the  theory  that  the  maintenance  and  operation  of  the 
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railway  in  the  streets  is  a  public  nuisance,  the  complainant's, 
case  is  equally  unsustainable.  There  is  no  averment  or  alle- 
gation which,  under  any  system  of  pleading,  or  by  the  extrem- 
est  stretch  of  liberality,  can  be  tortured  into  a  charge  that  the 
defendants'  occupancy  of  the  streets  is  either  a  public  or  a 
private  nuisance,  cognizable  in  equity,  or  that  the  right  to  the 
relief  here  asked  is  predicated  on  that  theory.  Whether  or 
not  a  given  use  of  a  nigh  way  is  a  nuisance,  is  a  question  of 
fact,  to  be  tried  on  apt  alleviations.  "  When  the  highway  is 
not  restricted  in  its  dedication  to  some  particular  mode  of 
use,"  says  Judge  Cooley,  "  it  is  open  to  all  suitable  methods ;. 
and  it  cannot  be  assumed  that  these  will  be  the  same  from 
age  to  age,  or  that  new  means  of  making  the  way  useful  must 
be  excluded  merely  because  their  introduction  may  tend  to 
the  inconvenience,  or  even  injury,  of  those  who  continue  to 
use  the  road  after  the  same  manner  as  formerly.  A  highway 
established  for  the  general  benefit  of  passage  and  traffic  must, 
admit  of  new  methods  of  use  whenever  it  is  found  that  tho 
general  benefit  requires  them ;  and  if  the  law  should  preclude 
the  adaptation  of  the  use  to  the  new  methods  it  would  defeat, 
in  a  greater  or  less  degree,  the  purposes  for  which  highwa;jrs 
are  established."  Macomber  v.  Nichols,  34  Mich.  216.  Again 
he  says,  in  Railroad  v.  Heisel,  38  Mich.  66 :  "  A  street  rail- 
way for  local  purposes,  so  far  from  constituting  a  new  burden, 
is  supposed  to  be  permitted,  because  it  constitutes  a  relief 
to  the  street.  It  is  in  furtherance  of  the  purpose  for  which, 
the  street  is  established,  and  relieves  the  pressure  of  local 
travel,  instead  of  constituting  an  embarrassment."  And  Judge 
Grant,  on  the  same  subject,  says  that  "the  street  railwavs 
have  become,  not  only  a  convenience,  but  a  necessity,  to  tn& 
people."  Eailway  v.  Mills,  85  Mich.  648,  46  Am.  &  Eng.  R. 
Cas.  608.  They  cannot,  therefore,  be,  per  «e,  a  nuisance. 
See,  also,  Attorney-General  v.  Metropolitan  B.  B.,  125  Mass. 
516-518.  Indeed,  the  bill  practically  admits  this,  in  its  lack 
of  averment,  and  notably  in  concession  that  the  object  sought 
by  the  bill  is  purely  the  resale  of  the  license  to  some  other 
corporation,  which  will  pay  a  larger  sum  for  the  privilege 
now  exercised  by  the  defendant.  But  while  admitted  that 
the  use  of  the  streets  sought  to  be  enjoined  is  consistent  with 
the  public  easement  of  travel,  the  conclusion  is  reached  that 
the  extension  of  the  easement  by  the  common  council  being 
void,  as  wholly  uUra  vires  the  city,  the  defendant's  occupancy 
of  the  streets  with  its  tracks,  and  in  the  operation  of  its  rail- 
way, being  therefore  unauthorized  by  law,  it  is  the  province 
and  duty  of  a  court  of  equitv  to  enjoin  such  use.  The  only 
authority  cited  for  this  conclusion  is  Denver  v.  Denver  City 
By.  Co.,  2  Colo.  673.     The   case   cites  Davis  v.  Mayor,  14 
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N.  Y.  526,  which,  in  its  tarn,  cites  several  authorities  holding 
that  the  unauthorized  obstruction  of  the  public  highway  is  a 
nuisance — a  proposition  which,  in  the  abstract,  no  one  will 
question.  Nor  is  it  denied  that,  in  a  proper  case,  equity  will 
enjoin  the  continuance  of  such  an  obstruction.  But  in  this 
state  it  is  held  that  a  public  nuisance  must  be  something  that 
subjects  the  public  to  inconvenience  or  annoyance.  The 
mere  use  of  the  street  does  not  make  out  the  offence.  People 
V.  Carpenter,  1  Mich.  273 ;  Clark  v.  Ice  Co.,  24  Mich.  508 ; 
Attorney-General  v.  Evart  Booming  Co.,  34  Mich.  462 ;  Ev- 
erett V.  City  of  Marquette,  53  Mich.  450-452. 

In  the  latter  case  the  common  council  had  granted  com- 
plainant a  license  to  construct  a  railway  from  the  sidewalk 
down  to  the  basement  of  his  store.  Ten  years  afterward  the 
council  directed  the  stairway  to  be  removed,  and  the  open- 
ing in  the  sidewalk  closed.  It  was  contented  on  the  part 
of  the  city  that  the  common  council  had  no  power  to 
give  permission  for  the  permanent  appropriation  of  any  one 
of  the  public  streets  for  private  purposes.  Referring  to  the 
permission  granted  by  the  first  council.  Judge  Cooley  said : 
^*  If  the  permission  was  effectual  for  no  other  purpose,  it  at 
least  rebutted  any  presumption,  which  might  other\idse  have 
existed,  that  this  practical  appropriation  of  the  street  was, 
per  86,  a  nuisance.  If  the  permission  was  a  mere  license,  and 
the  subsequent  action  of  the  city  council  is  to  be  regarded  as 
a  revocation  of  the  license,  it  does  not  follow  that  the  plain- 
tiff had,  by  the  revocation,  immediately  been  converted  into 
A  wrongdoer." 

The  decree  of  the  court  below  awarded  a  perpetual  injunc- 
tion against  the  city,  which  the  supreme  court  affirmed.  It 
seems  to  me  impossible  to  reconcile  this  case  with  the  con- 
clusion of  the  circuit  judge  that  the  revocation  of  the  ordi- 
nance of  1879  by  that  of  March  29,  1892,  operated  to  convert 
the  defendants  into  wrong-doers,  and  make  them  amenable  to 
injunction.  To  warrant  the  interposition  of  a  court  of  equity 
against  unauthorized  acts,  even  at  the  instance  of  the  state, 
there  must  be  a  tangible  grievance — a  substantial  invasion  of 
the  public  right.  Attorney-General  v.  Metropolitan  R.  Co., 
125  Mass.  516;  Brick  Co.  v,  Foster,  115  Mass.  432-438; 
Attorney-General  v,  Sheffield  Gas  Consumers'  Co.,  3  De  Gex, 
M.  &  G.  304-320,  on  appeal  4  Ch.  App.  71.  It  may  be  said, 
in  this  connection  that  it  admits  of  grave  doubt  wnether,  in 
its  corporate  capacity,  the  city  can  maintain  this  bill,  under 
any  conditions,  to  redress  a  public  grievance.  Its  standing  as 
complainant  in  the  case,  where  it  sought  like  relief  against 
the  occupation  of  its  streets  by  a  railroad  company,  was  char- 
acterized "as  not  by  any  means  clear,  upon  the  authorities." 
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Detroit  v.  Detroit,  etc.,  B.  Co.,  23  Mich.  216.    See,  also,  City 
of  Georgetown  v.  Alexandria  Canal  Co.,  12  Pet.  97. 

2.  As  a  bill  quia  timety  it  must  fail.  Frost  v,  Spitlej,  121 
XJ.  S.  652.  The  second  question,  of  almost  equal  importance, 
is,  conceding  that  the  city  exceeded  its  powers  in  granting  an 
extension  of  the  easement  in  its  streets  for  a  period  oeyond  the 
life  of  the  grantee,  will  a  court  of  equity  relieve  either  party 
from  the  contract?  Upon  this  question  the  case  of  St.  Louis, 
etc.,  R.  Co.  V.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  393,  leaves 
nothing  to  be  said.  It  is  conclusive  against  the  complainant. 
If,  as  is  claimed,  the  city  acted  tdtra  vires  in  the  extension  of 
the  easement  granted  to  the  Detroit  City  Hallway  Company, 
and  the  latter  exceeded  its  chartered  powers  in  accepting  the 
grant,  both  are  in  pari  delicto^  and  can  have  no  relief.  If  the 
street  railway,  by  mistaken  construction  of  the  city's  charter, 
is  precluded  from  compensation  for  its  expenditures,  and  re- 
covery of  the  sums  paid  for  taxes,  as  is  held  by  the  circuit 
judge,  is  the  same  mistake  of  law  on  the  part  of  the  munici- 
pality to  be  made  a  ground  for  granting  it  affirmative  relief  ? 
The  only  answer  to  the  case  last  cited  necessarily  affirms  this 
strange  result,  for  which  I  can  find  no  sanction. 

3.  The  construction  given  to  section  34  of  the  tram-railway 
act  (which  makes  the  consent  of  the  municipal  authorities  the 
condition  precedent  to  the  local  exercise  of  its  franchises  by 
a  street-railway),  by  which  it  is  interpreted  as  a  limitation  of 
the  power  upon  the  city  to  grant,  and  of  the  corporation  to 
receive,  the  easement  in  question,  seems  to  me  an  utter  per- 
version of  its  purpose.  Independent  of  that  section,  and  under 
the  powers  conferred  by  its  charter,  the  city  could  license  the 
use  of  its  streets  by  such  corporations,  the  privilege  being 
in  furtherance  of  the  purpose  of  the  street,  although  it  could 
not  grant  an  exclusive  right.  That  section  has  been  thus 
authoritatively  construed :  "  The  purpose  of  section  34,  in 
allowing  street  railways  to  be  organized  under  it  on  such 
terms  as  should  be  agreed  upon,  was  to  enable  the  roads  and 
the  cities  ko  fix  upon  some  equitable  standard  of  local  taxa- 
tion for  municipal  purposes."  City  of  Detroit  v.  Detroit  Ry. 
Co.,  76  Mich.  425,  39  Am.  &  Eng.  R.  Cas.  538. 

This  construction  of  section  34  binds  this  court.  By  sec- 
tion 12  of  the  act  of  1855,  companies  formed  thereunder  may 
acquire  and  sell  real  and  other  property  for  their  uses,  and 
the  same  right  is  conferred  by  section  15  of  the  street-railway 
act  (chapter  95,  1  How.  St.  p.  911),  which  by  section  29,  gives 
to  companies  formed  under  the  tram-railway  act  all  the  rights, 
powers,  and  privileges  granted  by  it.  It  has  not  been  con- 
tended that  either  of  those  sections  disabled  such  corpora- 
tions from  acquiring  the  fee  of  realty,  or  the  absolute  title  to 


384  CITY  OF  DETEOIT  V.  DETROIT  CITY   B.   CO.    [VOL.  66 

any  other  property.  Had  it  been  the  purpose  of  section  34 
to  restrict  the  dealings  of  the  company  with  the  municipality^ 
that  intent  would  have  been  so  easy  of  expression  that  the 
absence  of  a  prohibitory  or  limitation  clause  is  persuasive^ 
per  86,  that  the  term  as  well  as  the  conditions  of  the  ease- 
ment were  committed  to  the  wisdom  and  integrity  of  the  city 
authorities,  who  were  vested  with  the  contract  power  of  the 
city.  Putnam  v.  Grand  Bapids,  58  Mich.  419.  But  it  ia 
said  that,  if  it  be  held  that  the  city  may  grant  to  a  corpora- 
tion a  privilege  extending  beyond  its  corporate  life,  it  neces- 
sarily follows  that  it  may  make  a  ^rant  in  perpetuity.  There 
are  several  answers  to  this  proposition :  (1)  This  case  does  not 
involve  the  power  to  make  a  perpetual  grant.  The  question 
here  is  whether  the  extension  of  the  easement  for  16  years, 
for  the  considerations  received  by  the  city,  was  a  reasonable 
exercise  of  the  municipal  power.  It  does  not  follow  from  the 
fact  that  power  is  liable  to  be  abused  that  it  does  not  exist. 
If  the  power  is  abused,  the  remedy  is  with  the  legislature. 
Wiggins  Ferry  Co.  v.  City  of  East  St.  Louis,  107  TJ.  S.  367  ^ 
Oilman  v.  Philadelphia,  3  Wall.  732.  (2)  The  legislature 
alone  can  challenge  the  propriety  of  the  exercise  of  the 
power.  It  has  reserved  to  itself  the  power  to  annul,  alter, 
and  repeal  both  the  municipal  and  the  corporate  charter. 
Whether  the  city  or  its  grantee  have  transgressed  their  or- 
ganic acts  is  solely  for  the  state.  If  the  company  acquires  more 
property,  or  a  larger  estate,  than  the  legislature  nas  author- 
ized it  to  receive,  the  other  party  to  the  contract  cannot  ob- 
ject, when  the  contract  has  been  perfected  by  extension. 
Bailway  Co.  v.  Mills,  85  Mich.  648,  46  Am.  &  Eng.  B.  Cas. 
608,  and  cases  cited ;  Jones  v.  Habersham,  107  TJ.  S.  174 ; 
California  State  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal.  399. 

Another  argument  for  the  construction  that  the  grant  must 
be  limited  to  the  life  of  the  corporation  is  that  such  a  con- 
struction consists  with  the  policy  of  the  state  relative  to 
corporations.  It  has  been  aptly  said  of  this  argument  that 
the  supposed  policy  of  the  government  with  reference  to  any 
particular  legislation  is  generally  a  very  uncertain  thing,  upon 
which  all  sorts  of  opinions,  each  varying  from  the  other,  may 
be  formed  by  different  persons.  It  is  a  ground  much  too 
unstable  upon  which  to  rest  the  judgment  of  the  court  in  the 
interpretation  of  the  statutes.  Hadden  v.  Collector,  5  Wall. 
Ill ;  Bailway  Co.  v,  Phelps,  137  U.  S.  536,  168.  Again  it  is 
said  that  it  is  not  the  function  of  a  court  of  equity  to  decide, 
even  upon  all  the  facts  in  the  case,  whether  the  contracting 
question  is  or  is  not  a  reasonable  exercise  of  the  municipsd 
power.  That,  however,  was  exactly  the  question  decided  by 
the  supreme  court  in  New  Orleans  u  Steamship  Co.,  20  WalL 


VOL.  56]  STREET  RAILWAYS — OBLIGATION  OF  CONTRACTS.  385 

387.  There  is  no  legal  obstruction  to  prevent  the  court  from 
passing  on  that  feature  of  the  case.  Is  there  any  practical 
difficulty  attending  the  solution  of  the  inquiry  ?  It  is  a  mere 
question  of  mathematics — a  schoolboy's  problem. 

Given  an  enterprise,  the  construction,  equipment,  and  opera- 
tion of  a  railway  for  example,  for  thirty  years — the  company 
to  furnish  the  funds,  and  take  all  the  hazards  of  the  business 
and  of  remunerative  returns,  and  to  pay  a  prescribed  percent- 
age of  its  gross  receipts  in  return  for  the  license — is  the  con- 
tract a  reasonable  one  for  the  grantor  of  the  license,  having  in 
mind  the  amount  of  the  investment  required,  the  equalization 
of  the  burdens  of  municipal  taxation  among  the  community, 
and  the  increased  facilities  of  cheap  transportation  ?  That 
it  may  result  eventually  in  large  returns  to  the  investors  is 
plainly  not  a  negation  of  its  fairness  now.  If  it  fail  to  prove 
as  remunerative  as  expected,  can  the  grantee,  on  that  ground, 
escape  his  burdens  ?  If  acted  upon  for  14  years,  and  regarded 
by  both  parties  as  superseding  a  prior  contract  and  defining 
their  relations,  and  affirmed  by  one  partj^  as  the  basis  of  re- 
covery against  the  other,  by  successful  litigation,  there  is  no 
principle,  consistent  with  sound  morality,  that  will  permit  its 
reasonableness,  or  even  its  constitutionalih^,  to  be  questioned 
now,  at  the  suit  of  the  grantor,  who  seeks,  in  bad  faith,  to  » 
impugn  its  own  grant.     Daniels  v.  Tearney,  102  U.  S.  421. 

The  bill  should  be  dismissed,  with  costs. 


OmzENs'  Street  B.  Co. 

V. 

City  of  Memphis  et  dL 

(U.  8.  Oireuit  Court,  W.  D,  Tennessee,  Jan,  4,  1808,  68  Fed.  Bep,  786.) 

Street  Railways  —  Consolidation  —  Obligation  of  Contract  in  Original 
Charter — Federal   Jurisdiction. — Certain  street  railway  corporations,  or- 

fanized  before  the  adoption  of  the  Tennessee  constitution  in  1870,  consoli- 
ated  their  property  and  franchises  after  the  adoption  of  the  said  consti- 
tution. Nothing  in  the  constitution  or  subsequent  acts  of  the  legislature 
indicated  any  intention  to  deprive  such  consolidating  companies  of  any 
privileges  or  franchises  exercised  under  their  old  charter.  The  said  con- 
stitution required  all  corporations  to  be  formed  in  pursuance  of  the  general 
laws,  whereas  the  said  consolidating  companies  had  been  organized  under 
special  charters.  Held,  that,  under  the  rule  that  the  presumption  must  be 
that  the  consolidated  company  preserves  its  original  charter  rights  and 
burdens  intact,  unless  the  contrary  is  expressed,  the  said  corporations  did 
not,  by  the  act  of  consolidation,  subject  the  irrevocable  rights  granted  by 
56  A.  &  E.  R.  Gas.— 25 
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the  original  charters  to  the  dominion  of  the  state  ;  and  neither  the  state 
nor  a  city  thereof  could  take  away  from  the  consolidated  company  the 
right  to  use  a  certain  street,  under  a  right  granted  by  the  original  charters 
to  operate  a  street  railway  *'  on  all  or  any  of  the  streets  in  the  city.'* 

Same— General  Control  of  Street  Railways— Municipal  Usurpations  of 
State  Power^ — Althougli  a  city  has  the  right  to  regulate  and  control  the 
use  by  street-car  companies  of  the  city  streets,  and  street-railway  franchises 
are  granted  by  the  legislature  subject  to  that  power,  such  regulation  can- 
not be  enlarged  into  a  power  of  prohibition  ;  nor  can  the  city  usurp  the 
state  power  of  creating  franchises  or  taking  them  away,  and  a  street-rail- 
way company  duly  organized  can  be  deprived  of  its  rights  to  use  the  streets 
of  a  city  only  by  its  own  consent. 

Abandonment  of  Right  to  Use  Street — Clear  Intention  Must  Appear. — 
It  will  not  be  understood  that  a  street-railway  company  has  abandoned  its 
right  to  use  a  certain  street,  unless  its  intention  so  to  do  has  been  unequivo- 
cally expressed.  Therefore,  where  a  street-car  company  which  had  con- 
structed railways  on  certain  streets  contracted  with  the  city  to  substitute 
electric* power  for  horse-power  within  two  years,  it  could  not  be  contended 
that  the  company  had  abandoned  its  right  to  use  a  certain  street,  although 
it  had  made  but  a  limited  use  of  the  said  street  as  a  spur-track  and  the 
like,  and  new  tracks  had  not  been  laid  upon  the  said  street  before  the  com- 
pany had  obtained  from  the  city  the  surrender  of  certain  bonds  which  it 
nad  given  as  security  for  the  completion  of  the  system,  in  accordance  with 
the  contract ;  and  the  railway  company  could,  at  any  time  within  the  two 
years,  make  use  of  the  said  street  for  the  accommodation  of  its  business. 

AcnoN  to  restrain  defendants  from  interfering  with  plaintiff 
in  constructing  street-railway  tracks. 
Turley  &  Wright,  for  the  motion. 
Metcalf  &  WalkeVy  opposed. 

Hammond,  J. — The  troublesome  question  in  this  case  is  that 
of  our  jurisdiction.  The  defendant  city  contends  that  the 
power  to  alter  or  repeal  the  charter  of  the  plain- 
Baiiway  cha^  tiff  Company  is  absolute,  and,  therefore,  that  there 
obiu^ioB  of  ^^^  ^®  ^^  inviolable  obligation  of  the  contract,  aris- 
coBtracu.  ing  out  of  the  charter,  to  be  protected  by  the  fed- 
eral constitution,  which  forbids  any  state  to  pass  a 
law  impairing  the  obligation  of  contracts ;  wherefore  it  con- 
tends that  no  federal  question  is  presented  to  sustain  our  ju- 
risdiction, and  that  whatever  rights  the  plaintiff  may  have, 
either  of  property  or  action,  or  whatever  injuries  it  may  have 
received  at  the  hands  of  the  city  authorities,  are  matters  solely 
within  the  jurisdiction  of  the  state,  and  cognizable  only  in  i^ 
tribunals,  like  all  other  rights  or  injuries  with  which  the 
federal  authority  has  no  concern.  If  it  were  certain  that  the 
state  had  the  power  to  alter  and  repeal  the  plaintiffs  charter 
at  will,  I  should  be  inclined  to  take  the  defendant's  view  of 
this  question,  and  hold  that,  so  far  as  this  particular  article 
of  the  federal  constitution  is  concerned,  no  federal  question 
could  be  presented,  under  such  a  charter ;  because  what  the 
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Btate  might  do  of  itself  it  could  do  by  its  municipal  agencies 
as  well,  and  whether  or  not  the  state  had  authorized  such  an 
agency  to  do  such  a  thing  as  that  complained  of,  or  whether 
or  not  the  state  had  the  power,  under  its  constitution,  to  con- 
fer such  authority  on  the  given  agency,  and  the  like,  would 
present  no  federal  question,  but  one  only  of  the  law  of  the 
Btate,  apart  from  its  connection  with  the  other.  There  are  in- 
tricacies of  this  subject,  I  know,  arising  out  of  the  considera- 
tion that  it  is  impossible  to  take  any  contract— or  its  obliga- 
tion, rather — out  of  that  protection  afforded  unreservedly  hj 
the  federal  constitution  to  all  contracts,  whether  they  be  pri- 
vate contracts,  purely,  or  charter  contracts,  by  special  or 
general  law,  and  that  this  impossibility  necessarily  imposes 
always  a  federal  inquiry  whenever  complaint  is  made  that 
the  obligation — whatever  it  may  be,  much  or  little — has  been 
impaired  by  state  legislation.  Whether  a  reservation — for 
example,  to  alter,  amend,  or  repeal  a  charter — is  operative  to 

J)rotect  the  particular  legislation  against  the  imputation  of 
ederal  prohibition  may  be,  it  is  said,  itself  a  federal  question 
to  support  the  jurisdiction ;  just  as  in  a  purely  private  con- 
tract there  may  be  a  reservation  of  power  of  revocation  to 
either  party;  but  it  does  not  follow  that  the  state,  because  of 
such  reservation,  may  pass  a  law  impairing  the  obligation  of 
that  class  of  contracts,  or  that  the  class  is  exempt  from  the  in- 
fluence of  the  federal  prohibition.  But  I  do  not  care,  at  this 
time,  to  go  into  these  intricacies  of  constitutional  construc- 
tion. 

Charters  of  incorporation  are  peculiar  contracts,  which 
have  been — by  grace  or  favor,  it  has  been  said  by  some — 
placed  upon  an  equality  with  private  contracts  in  this  matter 
of  federal  protection  against  state  legislation  impairing  their 
obligation,  by  the  celebrated  Dartmouth  College  Case  ;  and  it 
has  been  generally  thought  that  the  state  might  avoid  the 
tremendous  restrictions  placed  by  that  case  upon  their  au- 
thority over  corporations,  and  retain  to  themselves  what  many 
believe  to  be  a  wise  power  of  absolute  dominion,  by  agreeing 
with  each  incorporation  at  the  time  of  the  charter,  as  a  oart 
of  the  contract,  and  of  its  obligation,  that  this  power  of  abso- 
lute dominion  should  exist,  and  the  state  be  at  liberty,  when- 
ever it  chooses,  to  not  only  impair  the  obligation  of  the  charter 
contract  by  amendment  or  other  alteration,  but,  by  repeal,  to 
destroy  it  wholly;  or,  by  importing  such  a  reservation  of 
power  into  all  charters,  by  a  constitutional  provision  to  that 
effect,  to  preserve  this  absolute  dominion  over  them.  Watei- 
Co.  V.  Clark,  143  U.  8.  1,  38  Am.  &  Eng.  Corp.  Cas.  627. 
Under  such  a  charter  it  would  seem  that  no  federal  question 
oould  arise,  as  to  impairing  its  obligation,  for  the  plain  reason 
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that  the  power  to  do  that  thing  is  reserved.  Whether  the  state 
has  exercised  the  power  or  not,  or  whether  the  state  has  or  ha& 
not,  in  fact,  authorized  one  of  its  municipalities  to  exercise 
the  power  for  it,  or  whether  the  particular  action  of  the  munici- 
pality  comes  within  its  granted  powers,  and  the  like,  are  all, 
under  such  a  charter,  mere  questions  of  state  law,  with  which 
the  federal  constitution  can,  in  the  nature  of  the  thing,  have 
no  concern  whatever.  It  may  be  that  such  a  state  of  law,  and 
such  absolute  dominion,  would  make  corporation  properfcj 
and  franchises  unsafe  and  unstable,  but  that  is  an  innrmity  of 
the  state  law,  and  not  of  the  federal  constitution,  and  investors 
would  consider  that  infirmity  when  making  their  investments ; 
but,  justly,  they  could  not  rely  upon  federal  authority  for  help 
in  their  distress  upon  the  question  whether  the  state  had  or 
had  not  injured  their  property  and  franchises,  whether  it  had 
left  them  in  full  enjoyment  of  these  franchises,  or  armed  ita 
agencies  with  powers  to  injure  them.  These  would  not  be 
federal  questions  at  all.  I  say,  again,  the  fulness  of  this  doc- 
trine, as  contended  for  bv  the  defendants'  counsel,  will  be  con* 
ceded  bv  the  court  here,  for  the  purposes  we  now  have  in  hand. 
But  I  do  not  think  the  plaintiff's  charter  is  subject  to  such 
absolute  dominion  by  the  state,  and  perhaps  no  charter  can 
be,  whether  before  or  after  the  constitution  of  1870 ;  but  of 
that  we  need  not  inquire  at  this  time. 

The  plaintiff  company  owes  its  origin  to  two  companies — 
one  chartered  in  1865,  known  as  the  Memphis  City  Railroad 
Company,  and  the  other  chartered  in  1866,  known 
— Eifeet<Ni!?d  *•*  *^®  Citizens'  Street  Bailroad  Companv.  These 
charton-  charters,  of  course,  were  unaffected  by  the  consti- 
Federai  jirii-  tutioual  provisious  of  1870,  now  under  considera- 
dioUoM.  ^^jj^  ^jjj  were  fully  under  the  protection  of  the 

federal  constitution,  in  the  matter  of  the  inviolability  of  their 
charter  contracts.  How  have  they  lost  this  advantage,  if  at 
all  ?  It  is  said  that  bv  consolidation  into  one  company  a  new 
corporation  has  been  formed,  the  old  ones  dissolved,  and  the 
new  brought  within  the  constitutional  reservation  of  the  power 
to  alter,  amend,  or  repeal  a  charter,  and  thereby  subject  to 
this  absolute  dominion  which  the  state  has  reserved  over  all 
charters  granted  since  1870 ;  and  to  support  this  position  a 
class  of  cases  to  be  presently  noticed  is  relied  upon  by  the 
city.  Undoubtedly  this  result  must  follow,  if  the  legislature 
has  intended  it,  and  if  it  has  the  constitutional  power  to  effect 
that  intention.  Nothing  in  the  legislation,  by  express  terms, 
manifests  any  intention  to  deprive  the  old  corporations  of  the 
advantage  of  any  right  or  immunity  that  they  bad  under  their 
charters,  but,  upon  the  contrary,  they  are  all  expressly  pre- 
served to  them,  notwithstanding  the  consolidation.     Neces- 
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sarily  a  consolidated  corporation  must  be,  in  a  certain  sense, 
a  new  corporation ;  but  not  necessarily,  in  every  sense,  nor  in 
the  fullest  sense,  must  it  be  so  entirely  new  that  the  old  cor- 
poration is  extinct.  There  is  nothing  in  the  nature  of  the 
subject-matter,  nor  of  the  process  of  consolidation,  that  re- 

?uires  this  extinction  of  the  old  corporations  to  make  the  new. 
t  may  be  done,  or  it  majr  not.  Whether  it  be  desirable  to 
the  state  and  the  corporations  involved,  or  to  either  party  to 
the  contract,  to  extinguish  the  old  charters  entirely,  or  to  pre- 
serve them  in  whole  or  in  part,  depends  upon  the  circum- 
stances, and  whether  they  have  agreed  to  that  extinction  or 
not ;  for,  be  it  it  remembered,  it  is  a  matter  of  agreement  be- 
tween them — depends  upon  the  nature  and  character  of  the 
purposes  they  have  in  view  in  effecting  the  new  arrange- 
ment. Now,  it  is  to  be  supposed  that  these  old  companies 
desired  or  were  willing,  for  the  mere  privilege  of  consolidation, 
to  surrender  their  old  charter  rights  including  that  involved 
here  of  inviolability  of  the  contract,  or  that  the  stat«,  in  con- 
sideration of  the  grant  of  that  privilege,  imposed  such  a  sur- 
render upon  them  ?  Naturally,  if  the  consolidation  could  be 
constitutionally  effected  without  this,  the  companies  would 
desire  it,  and,  if  they  have  surrendered  that  inviolability,  such 

{)urpose  would  be  manifested  in  the  legislation  itself,  and  not 
eft  to  implication ;  and,  on  the  other  hand,  the  state  would 
have  insisted  that  the  surrender,  and  the  intention  to  impose 
it,  should  be  plainly  manifested  and  secured  by  the  agree- 
ment— that  is  to  say,  by  the  legislation — itself.  Contrary  to 
this,  as  I  shall  undertake  to  show  presently,  the  form  of  the 
legislation,  its  historical  surroundings,  and  its  appearances  of 
substance  and  phraseology,  are  all  against  the  idea  of  any  open 
and  unconcealed  purpose  of  both  parties  to  this  agreement  of 
consolidation  that  the  old  charters  should  be  surrendered,  in 
the  sense  that  they  became  extinct ;  or  of  the  state,  that  it 
would  in  open  and  unconcealed  terms,  impose  this  surrender 
as  a  consideration  for  the  newly-granted  privilege  of  consoli- 
dation ;  and  there  seem  ts  be  provided  the  appliances  neces- 
sary for  the  convenience  of  the  companies  which  enable  them 
to  obtain  the  benefits  of  administration  through  one  company, 
rather  than  two,  such  as  a  new  name  or  a  consolidated  name. 
And  a  privilege  of  being  a  new  corporate  entity,  instead  of  a 
double-headed  concern,  and  the  like,  the  possession  of  which 
would  not  be  inconsistent  at  all  with  a  retention  of  all  its 
rights,  immunities,  and  privileges ;  including  again,  I  say,  this 
more  valuable  one,  of  inviolability  of  its  charter  rights,  and, 
incidentally  (and  I  say  this  particularly  because  it  is,  in  my 
judgment,  only  an  incident,  and  in  the  just  sense  a  quite  un- 
important and  immaterial  one,  but  still  one  especially  involved 
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here),  the  supplemental  option  of  appealing  to  the  federal 
tribunals  to  protect  that  inyiolability.  The  truth  is,  if  any 
surrender  has  taken  place,  it  is  by  implication  only  ;  and  thai 
implication  arises  out  of  the  operation  and  effect  of  the  con- 
stitutional provision  upon  that  which  the  parties  have  done 
in  a  form  which  is  wholly  inconsistent  with  the  notion  thai 
they  intended  on  the  one  hand,  to  impose  the  surrender,  and 
on  the  other  to  accept  it. 

But,  before  going  into  the  legislation  with  this  purpose  in 
view,  it  is  best  to  consider  somewhat  further  the  powers  of 
the  state  in  that  behalf.  Apart  from  constitutional  restric- 
tions, the  legislature,  having  the  most  plenary  power  of  pro- 
viding for  the  consolidation  of  companies  to  make  a  new  cor- 
poration, with  new  rights  and  privileges,  or  partly  new  and 
partly  old,  may  preserve  the  old  in  whole  or  m  part,  in  sub- 
stance and  in  fact,  and  clothe  the  old  corporation  with  a  new 
name,  and,  if  necessary,  with  all  the  incidents  of  a  new  com- 
pany, which  is  to  possess  absolutely  all  the  old  rights,  immu- 
nities, and  privileges,  including  the  inviolability  of  these 
charter  rights.  Indeed,  the  legislation  should  not  violate  the 
chartered  rights,  which  would  be  to  violate  the  federal  con- 
stitution, and  this  immunity  of  inviolability  it  cannot  touch 
without  the  consent  of  the  old  company,  however  plenary  the 
powers  of  the  state  may  be  under  its  own  constitution. 
Where  have  these  companies  ever  consented  to  surrender 
this  inviolability,  and  where  is  the  evidence  of  it  ?  If  at  all» 
it  can  only  be  by  implication  upon  this  new  constitutional 
provision  in  relation  to  future  corporations,  and  from  the  fact 
that  they  have  accepted  the  importation  into  their  charters  of 
a  clause  that  they  shall  be  subject  to  any  alteration,  amend-* 
ment,  or  repeal  by  the  state,  and  the  vehicle  of  fchis  importa- 
tion is  this  eighth  section  of  article  11  of  the  constitution  of 
1870.  In  other  words,  they  have  agreed,  by  consolidating 
under  a  general  law,  that  the  legislature  may  at  any  time 
repeal  their  charters,  which  were  oefore  the  agreement  irre- 
pealable.  This  is  a  stupendous  result,  which  the  ordinary 
rules  of  statutory  construction  would  forbid  that  we  should 
impose  upon  a  party  to  a  contract  by  any  implication  not 
clearly  necessary,  from  the  nature,  terms,  and  scope  of  the 
agreement  itselL  Think  for  a  moment  what  these  companies 
have  done.  For  the  relatively  paltry  consideration  of  a  con- 
solidation, which  has,  by  its  very  words  and  clearly-mani- 
fested intention,  added  not  one  iota  of  chartered  privileges  of 
any  kind,  except  the  privilege  of  uniling  into  one  company 
instead  of  remaining  two,  they  have  agreed  to  permit  the 
legislature  to  repeal  hitherto  irrepealable  charters,  and  drive- 
the  two  companies  out  of  existence,  at  its  will ;   take  the* 
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streets  away  from  them,  and  give  their  use  for  city  transporta- 
tion traffic  to  another,  if  it  chooses ;  and  this,  too,  when,  with 
some  inconvenience,  the  two  companies  might  have  continued 
to  exist  and  get  along  very  well  without  consolidation.  It  is 
obvious  to  my  mind  that  this  was  not  a  result  understand- 
ingly  agreed  upon  between  the  state  and  these  two  companies, 
nor  was  the  legislation  out  of  which  the  result  arises  pro- 
jected upon  an  understanding  between  the  legislature  and  the 
companies  that  it  would  be  a  necessary  consequence  of  the 
proposed  consolidation.  There  was,  in'  fact,  no  necessity 
whatever  for  any  legislation  like  this  general  law  of  consoli- 
dation, if  that  was  to  be  its  effect.  Ail  that  was  needed  was 
to  organize  a  new  company  under  our  general  law  for  char- 
tering street  railroads,  and  make  under  that  law  the  contracts 
that  were  made  with  the  city. 

The  very  existence  of  this  special  act  (in  a  certain  sense) 
for  organizing  new  companies  by  the  consolidation  of  old  is 
a  protest  against  the  notion  that  the  old  charters  have  been 
surrendered  for  a  new  charter,  when  there  was  already  a  gen- 
eral law  for  new  companies  amply  sufficient  for  such  a  pur- . 
pose.  Again,  possibly  this  general  law  for  the  organization 
of  street-railroad  companies,  applicable  to  all  companies 
wishing  to  avail  themselves  of  it,  is  the  only  kind  of  law  the 
legislature  has  the  power  to  pass,  under  this  very  constitu- 
tional  provision  we  have  in  hand ;  for  how  can  the  legislature, 
by  a  general  or  special  law,  grant  privileges  and  immunities 
to  old  corporations  not  granted  to  any  that  are  new,  or  to  new 
corporations  made  out  of  old  ones  not  granted  to  new  corpo- 
rations made  de  novo — ^if  this  legislation  for  consolidation  is 
to  be  taken  as  a  general  law,  having  the  effect  to  create  an 
absolutelv  new  corporation,  stripped  of  its  old  charters,  and 
the  old  charters  extinguished  ?  We  must  not  be  confused  by 
terms.  Such  a  law  would  be  a  special  act,  in  effect,  though 
general  in  appearance ;  granting  to  one  class  of  citizens — the 
fortunate  possessors  of  old  charters,  namely — special  privi- 
leges, not  granted  to  a  less  fortunate  class  of  citizens — those 
{)ossessing  new  charters  under  the  general  law,  namely.  The 
egislature,  under  such  a  construction  of  this  provision  of  the 
constitution  as  the  city  claims,  would  have  no  more  power  to 
confer,  by  general  law  or  otherwise,  upon  a  new  corporation 
made  by  consolidation  out  of  old  corporations,  special  privi- 
leges, than  upon  any  other  class  of  citizens,  nor  could  it  do 
this  by  reference  to  the  old  charters  for  a  description  of  the 
privileges  conferred  more  than  by  an  apt  description  de  novo, 
nor  would  the  privileges  so  conferred  be  any  less  special 
because  they  are  similar  to,  or  identical  with,  other  privileges 
conferred  upon  other  companies  by  general  or  special  law. 
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They  would  come  of  a  special  law,  in  fact,  however  large  or 
general  might  be  its  application  to  special  individuals  coming 
under  it.  The  largeness  of  the  class  would  not  make  class 
legislation  any  less  special,  and  this  is  what  is  forbidden  by 
the  constitution.  In  other  words,  if  the  constitution  and  this 
legislation  are  to  be  construed  as  the  city  construes  them,  the 
legislation  is  itself  unconstitutional.  The  legislature  cannot 
confer,  since  1870,  special  privileges  upon  a  class  by  merely 
incorporating  a  provision  in  the  new  cnarter  that  it  shall  be 
subject  to  change  or  repeal  by  the  legislature;  nor  can  it  con- 
fer such  privileges  by  revamping  old  charters,  and  adding,  by 
constitutional  implication  or  otherwise,  a  clause  to  that  effect. 
The  existence  of  this  clause  in  any  way  does  not  enlarge  the 
power  of  the  legislature  in  this  respect  of  legislating  for  a 
class  to  which  others  may  not  attach  themselves. 

Let  us  illustrate  this  by  supposing  that  companies  A.  and 
B.  existed  prior  to  1870,  as  the  plaintiff's  predecessors  did ; 
that  companies  C.  and  D.  exist,  under  our  general  street-rail- 
road act,  since  1870 ;  that  company  A.  had  the  privilege, 
under  its  charter,  of  charging  a  fare  of  10  cents,  which  is  for- 
bidden to  the  other  three  ;  that  A.  and  B.,  under  this  street- 
railway  consolidation  act,  become,  as  the  city  contends,  a  new 
company,  E.,  with  the  old  charters  extinct,  and  useful  only 
for  reference,  to  learn  by  the  description  the  privileges  con- 
ferred by  the  consolidation  act  upon  the  new  company,  E. ; 
and  that  E.  charges,  and  there  is  conceded  to  it,  the  10-cent 
fare.  It  is  not  plain  enough  that,  in  the  teeth  of  this  provision 
of  our  constitution,  a  special  privilege  has  been  created,  by  a 
general  law,  forsooth,  for  a  corporation  created  since  1870, 
which  C.  and  D.,  to  say  nothing  of  all  other  street-railroad 
companies,  cannot  enjoy,  unless  the  legislature  gives  it  to 
them  all  alike  by  a  general  law  forced  upon  it,  because  one 
company  has  it  under  such  legislation  as  this,  or  else  that  the 
10-cent  fare  is  an  unconstitutional  grant  to  E.  ?  What  is  true 
of  this  special  privilege  is  equally  true  of  all  the  other  privi- 
leges which  are  special  in  the  sense  of  being  derived  from 
special  legislation,  class  legislation  ;  that  is  to  say,  particular 
individual  legislation  it  would  be  in  the  case  supposed, 
although  the  privileges  might  not  be  special  in  the  sense  of 
being  exclusive,  as  in  the  10-cent  fare  case.  If  it  be  said  that 
this  was  a  grant  under  the  old  constitution,  and,  being  good 
as  such,  remains  good  under  the  new,  the  reply  is  that  it  was 
not  a  grant  to  E.     Moreover,  B.,  one  of  the  constituent  com- 

f)anies,  has  acquired  it  by  consolidation,  and  C.  and  D.  are 
eft  out,  and  to  that  extent  it  is  newly  granted,  at  the  very 
least.  But  if  it  be  well  granted  because  of  the  old  constitu- 
tion, to  save  the  contention  of  the  defendant  here,  why  is  not 
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:the  old  constitution  equally  available  to  save  the  contention 
of  the  plaintiff  here — that,  although  a  new  corporation,  it  has 
its  old  charter  rights,  including  that  of  an  inviolability  of  its 
charter  contracts?  And  is  it  not  equally  plain  that  if  the 
clause,  "  this  charter  may  at  any  time  be  altered  or  repealed," 
should  be  written  into  the  old  charters  bjr  the  pen  of  consti- 
tutional implication  or  otherwise,  such  insertion  would  not 
save  the  legislation  from  this  constitutional  objection  ?  How 
can  you  write  such  a  clause  as  that  into  an  old  charter?  You 
may  write  it,  and  the  constitution  does  write  it,  into  a  new 
charter ;  but  this  new  charter,  under  this  new  constitution, 
must  be,  not  a  special  charter,  like  tlie  old,  but  a  general 
charter  for  each  and  every  corporation  like  it  in  business  and 
purposes,  or  like  it  in  conditions,  and  which  shall  be  common 
to  all  coming  within  those  conditions.  You  cannot  make  such 
■a  general  charter  by  preserving  the  old  special  charter,  and 
writing  this  clause  in  it.  If  the  old  charter  is  dead,  or  has  no 
other  function  than  that  of  description  for  new  charters,  then 
that  description  must  cease  to  describe  special  rights,  privi- 
leges, etc.,  lor  a  particular  corporation,  and  to  describe  rights, 
privileges,  etc.,  lor  all  similar  corporations  in  the  state,  and 
iiJl  citizens  must  be  free  to  procure  a  like  charter,  if  they  wish, 
and  these  privileges  cannot  be  confined  to  individuals.  This 
legislation  is  not  at  all  of  that  character,  and  was  not  so  pro- 
jected, as  any  one  may  see  who  reads  it 

Again,  it  is  one  thing  to  write  this  clause  into  general  laws 
organizing  corporations  hereafter  created — to  use  the  language 
of  the  constitution  —  and  a  stupendously  different  thing  to 
write  it  into  the  old  special  charters  of  the  state  by  any  pro- 
cess whatever.  So  it  is  one  thing  to  provide  that  the  general 
laws  authorizing  the  old  special  charter  companies  to  consoli- 
date shall  be  subject  to  alteration  and  repeal,  and  just  as 
vastly  a  different  thing  to  provide  that  their  old  special 
charters  shall  be  subject  to  alteration  and  repeal.  The  con- 
stitution says  nothing  about  the  latter  process,  directly  or  in- 
directly ;  and,  if  the  power  to  do  that  thin^  exists,  it  is  upon 
an  implication  on  a  clearly  expressed  provision  to  secure  the 
former  of  these  two  different  things — so  vastly  different,  as  I 
think,  that  they  have  no  just  relation  to  each  other.  I  do  not 
doubt  the  power  of  a  constitutional  convention  to  determine 
that  the  insertion  of  this  saving  clause  of  reservation  of  do- 
minion over  corporations  is  so  important  that  it  should  forbid 
the  legislature  to  pass  any  act,  general  or  special,  in  relation 
to  old  charters,  from  which  it  had  been  omitted,  unless,  as  a 
condition  precedent  to  taking  any  benefit  of  such  legislation, 
the  old  companies  should  agree  that  their  charters  should  be 
so  amended  as  to  insert  this  clause  of  reservation.    I  only  say 
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I  do  not  doabt  this  power  for  the  purposes  we  have  now  on 
hand,  for  serious  objections  might  be  raised  to  such  a  prohi- 
bition,  under  our  existing  federal  constitution ;  but  I  do  say 
that  in  my  opinion  the  constitutional  convention  of  1870  did 
not  insert  such  a  prohibition,  or  anything  like  it  or  akin  to  it, 
by  section  8  of  article  11  of  that  instrument.  Nor  do  I  doubt, 
in  the  same  way,  but  that  the  legislature  might  adopt  that 
policy,  also,  and  determine,  whenever  it  was  asked  to  legislate 
for  the  benefit  of  the  old  charter  companies,  that  it  would 
withhold  such  benefit  unless  they  agreed  to  amend  their 
charters  bj  the  insertion  of  the  dominion  clause  in  them. 
But,  likewise,  I  say  that  this  legislation  manifests  no  such 
intention,  but,  on  the  contrary,  is,  in  form  and  purpose,  upon 
the  face  of  it,  antagonistic  to  that  notion,  when  read  in  the 
light  of  these  views  as  to  the  relation  of  the  parcels  of  legisla> 
tion,  constitutional  and  parliamentary,  to  each  other. 

Let  us  read  them  chronologically,  for  the  purpose  of  com- 
parison and  contrast,  and  with  the  object  of  observing  the 
intention  displayed  by  fixing  their  relation  to  each  other. 
First  take  the  constitution  of  1834,  S  7,  ari  11 :  "  The  legisla- 
ture shall  have  no  power  to  suspend  any  general  law  for  the 
benefit  of  any  particular  individual,  nor  pass  any  law  for  the 
benefit  of  individuals  inconsistent  with  the  general  laws  of  the 
land,  nor  to  pass  any  law  granting  to  any  individual  or  indi- 
viduals rights,  privileges,  immunities,  or  exemptions  other 
than  such  as  may  be,  by  the  same  law,  extended  to  any  mem- 
ber of  the  community  who  may  be  able  to  bring  himself 
within  the  provisions  of  such  law :  provided,  always,  the  legis- 
lature shall  have  power  to  grant  such  charters  of  incorpora- 
tion as  they  may  deem  expedient  for  the  public  good." 

Bemember  carefully  that  the  first  sentence  of  this  article 
does  not  apply  to  the  grant  of  charters  of  incorporation,  they 
being  saved  by  the  proviso,  which  left  to  the  legislature  the 
most  plenary  power  as  to  them,  while  the  first  sentence  of  the 
corresponding  section  of  the  constitution  of  1870  does  apply 
to  corporations,  the  proviso  being  omitted,  and  finding  a  sub- 
stitute in  the  second  sentence  of  section  8,  art.  11,  which  we 
will  now  also  read  :  *'  The  legislature  shall  have  no  power  to 
suspend  any  general  law  for  the  benefit  of  any  particular  in- 
dividual,  nor  pass  any  law  for  the  benefit  of  individuals  in- 
consistent  with  the  general  laws  of  the  land,  nor  to  pass  any 
law  granting  to  any  individual  or  individuals  rights,  privileges^ 
immunities,  or  exemptions  other  than  such  as  may  be,  by  the 
same  law,  extended  to  any  member  of  the  community  who 
may  be  able  to  brihg  himself  within  the  provisions  of  such 
law.  No  corporation  shall  be  created,  or  its  powers  increased 
or  diminished,  by  special  laws ;  but  the  general  assembly 
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shall  provide  by  general  laws  for  the  organization  of  all  cor- 
porations hereafter  created,  which  laws  may  at  any  time  be 
altered  or  repealed ;  and  no  sach  alteration  or  repeal  shall 
interfere  with  or  divest  rights  which  have  become  vested.*' 

The  proviso  of  1834  remained,  and  yet  remains,  the  founda- 
tion for  all  charters  granted  before  1870.  Under  article  1,  § 
10,  of  the  constitution  of  the  United  States  declaring  that 
"  no  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts," as  interpreted  by  the  Dartmouth  College  Case,  this 
first  sentence  of  section  7  of  the  constitution  of  1834  could 
not  be  made  to  apply  to  the  two  charters  of  the  plaintiff  com- 
pany granted  in  1865  and  1866,  by  becoming  the  hrst  sentence 
of  section  8  of  the  constitution  of  1870,  any  more  than  it 
applied  under  the  constitution  of  1834 ;  and  it  was  not  within 
the  competency  of  the  constitutional  convention  of  1870,  by 
omitting  the  proviso,  to  let  the  bottom  out  of  all  old  charters, 
and  sink  their  corporations  into  the  depths  of  death  and  ob- 
livion. That  proviso  must  always  remain  effective  to  sustain 
those  charters,  at  least  as  to  their  foundation,  if  it  does  not 
remain  by  implication,  as  to  them,  for  the  broader  purpose  of 
conserving  the  public  interest  by  permitting  the  legislature  to 
legislate  generally  or  specially  as  to  them  wherever  the  public 
interest  demands.  So  remaining  as  a  foundation  only,  those 
old  charters  are  exempt  from  the  operation  on  them  of  the 
first  sentence  of  the  constitution  of  1870.  Just  as  plainly  it 
remains  to  exempt  them,  also,  from  the  restrictions  of  its  sub- 
stitute of  1870  or  the  second  sentence  of  that  section,  so  far, 
at  the  very  least,  as  those  restrictions  would  operate  to  write 
in  those  charters  the  formulary  that  would  restore  to  the  state 
a  dominion  which  it  gave  up  by  neglecting  to  insert  the  reser- 
▼ation  clause  to  alter  or  repeal  the  charters.  Only  by  their 
consent,  express  or  implied,  could  these  restrictions  be  applied 
to  defeat  the  charter  rights  already  existing.  They  might  be 
made  to  apply  to  any  amendments  of  the  charters,  but  not  the 
original  instruments.  N(m  constcU  that  because  the  amend- 
ments are  subject  to  alteration  or  repeal  the  original  charters 
must  be.  By  the  terms  of  the  section  (if  it  applies  to  old 
corporations  at  all,  which  I  doubt)  their  powers  are  not  to  be 
increased  or  diminished  by  special  laws.  Surely,  if  they  need 
the  increased  power  of  uniting  two  of  them  into  one,  the 
power  may  be  granted  to  the  two  by  a  general  law  admitting 
other  like  corporations,  in  like  conditions,  to  the  privilege,  lit 
they  choose,  and  it  cannot  be  granted  by  any  special  law  con- 
ferring it  upon  these  two ;  or,  if  they  need  an  increased  privi- 
lege, of  taking  a  new  name  for  the  consolidated  entity,  or  of 
changing  its  organization  of  administrative  machinery,  and  in 
that  sense  to  be  a  new  corporation,  this  additional  privilege* 
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mnHt  also  be  granted  by  a  general  and  not  a  special  law,  and 
this  general  law  may  be  altered  or  repealed,  and  this  is  all 
there  is  of  that.  Non  constat^  again,  that  these  changes  or 
amendments  or  grants  of  increased  powers  and  privileges  by 
general  laws,  few  or  many,  subject  to  repeal  or  alteration, 
have  the  implied  effect  (necessarily  implied,  I  mean)  of  bring- 
ing the  old  charters  into  a  moribund  condition — "  dead  as  a 
door-nail,'*  as  counsel  expressed  it  in  argument — establishing 
an  entirely  new  corporation,  with  a  new  charter,  the  whole  of 
which  is  subject  to  alteration  or  repeal,  or  of  writing  a  clause 
to  that  effect  in  the  old  charters,  if,  for  any  vital  purpose,  they 
remain  in  force  in  any  respect  whatever.  So  far  from  being 
a  necessary  implication,  such  consequences  are  not  lo^cally 
connected  with  the  language  used  by  the  instrument,  in  my 
judgment. 

^ain,  this  section  is  confined  to  the  "organization"  of 
corporations  "hereafter  created,"  and  it  is  these  "laws" 
which  are  to  be  subject  to  alteration  or  repeal.  Possibly  this 
refers  to  corporations  entirely  new,  and  having  no  element  of 
special  existence  under  former  laws,*  and  excludes  all  the  old 
corporations,  so  that  they  remain  subject  to  the  plenary  power 
of  tne  legislature  under  the  old  constitution,  less  the  restric- 
tions of  the  federal  constitution,  indeed,  but  otherwise  unre* 
stricted  altogether.  This  construction  might  gather  force 
from  the  very  last  clause — "  and  no  such  alteration  or  repeal 
shall  interfere  with  or  divest  rights  which  have  become 
vested."  Possibly  this,  taken  along  with  the  phrase,  "for 
.  the  organization  of  all  corporations  hereafter  created,"  indi- 
cates that  the  whole  constitutional  contrivance  is  to  be  taken 
as  whoUv  excluding  old  charters  from  its  operation,  and 
leaving  those  corporations  under  the  old  law,  and  not  under 
the  new.  But,  whether  this  be  so  or  not,  certainly  the  entire 
language  used,  analyzed  in  this  way,  precludes  the  notion  that 
the  legislature  has  lost  the  power  to  consolidate  old  corpora- 
tions under  new  names,  and  new  organizations  with  their  old 
charters  intact,  including  their  inviolabilitv,  under  the  federal 
constitution,  and  that,  ipso^ado,  when  such  a  new  corporation 
is  organized,  it  brings,  by  its  own  acceptance,  its  ola  charter 
under  the  bonds  of  tiiis  new  constitution  ;  that  is  to  say,  that 
this  constitution  drags  the  old  charters  under  its  wheels 
whenever  there  is  any  legislation  about  them  that  increases 
their  powers  by  a  general  law.  The  power  may  have  existed 
in  the  constitutional  convention  to  do  this,  but  it  was  not 
exercised  in  this  section ;  and  in  my  opinion  the  legislature  of 
Tennessee  still  has  the  authority  to  deal  with  old  corporations 
by  general  laws  increasing  their  powers,  and  to  permit  them 
to  consolidate  and  "  be  a  new  corporation "  without  in  the 


VOL.  56j  STREET  RAILWAYS — OBLIGATION  OF  00KTRACT8.  397 

least  diminishing,  by  any  necessary  implication  from  that  bare 
fact,  their  chartered  rights,  and  that  those  rights  may  remain 
wholly  intact,  including  the  federal  inviolability  for  the  old 
charter,  in  such  new  corporation,  and  that  in  the  absence  of 
a  clearly  manifested  intention  to  destroy  the  old  charter,  and 
create  a  new  company  with  a  new  charter,  this  is  essentially 
the  intention  of  any  legislation  on  the  subject,  because  it  is 
the  required  and  absolutely  necessary  intention,  unless  the 

{)arties  both  agree  to  have  it  otherwise.  It  is  the  natural, 
ogical,  and  congenital  product  of  the  two  constitutions — that 
under  which  the  original  creation  was  had,  and  that  under 
which  the  changes  have  been  made.  The  public  interest,  in 
any  yiew  we  take  of  it,  requires  that  this  power  should  be 
continued  as  to  old  charters  and  corporations  rather  than 
destroyed ;  and  its  destruction  will  not  be  presumed,  upon 
such  a  section  as  this  we  have  here.  This  sufficiently  justifies 
the  judgment  as  to  the  constitution. 

Let  us  now  turn  to  the  legislation,  and  observe  how  it  con- 
forms to  a  belief  in,  and  an  intention  to  exercise,  this  very 
Eower  in  this  very  case,  whatever  other  powers  might  have 
een  exercised  if  the  legislature  had  chosen.  First  let  us  read 
the  two  old  charters — that  of  the  Memphis  City  Bailroad 
Company,  of  June  7, 1865,  and  that  of  the  Citizens'  Street 
Eailroad  Company,  of  May  23, 1866 : 

Charter. 

''An  act  to  incorporate  the  Memphis  City  Bailroad  Company. 

**  Section  1.  Be  it  enacted  by  the  general  assembly  of  the 
state  of  Tennessee  that  William  B.  Moore,  I.  M.  Hill,  S.  B. 
Beaumont,  E.  Hough,  Wm.  M.  Farrington,  Frank  Taft,  G.  P. 
Ware,  8.  R  Wood,  Fielding  Hurst,  P.  E.  Bland,  Joseph 
Bruce,  Abner,  Taylor,  Thomas  E.  Smith,  H.  B.  Wells,  Joseph 
W.  Eystra,  Wm.  C.  Bryan,  W.  P.  Hepburn,  and  Frank 
Brooks,  and  their  associates,  be,  and  they  are  hereby,  con- 
stituted a  body  politic  and  corporate,  under  the  name  and 
style  of  the  Memphis  City  Eailroad  Company,  and  by  that 
name  may  have  succession  for  the  term  of  thirty  years ;  may 
sue  and  be  sued,  plead  and  be  impleaded  with  ;  may  have  and 
use  a  common  seal ;  may  purchase  and  hold  such  personal 
and  real  estate  as,  in  the  opinion  of  the  directors,  may  be 
necessary  for  carrying  on  the  business  of  the  corporation,  and 
the  same  to  sell  and  dispose  of  at  pleasure ;  may  make  all 
needful  by-laws  for  their  government  not  inconsistent  or  in 
conflict  with  the  laws  of  the  state  of  Tennessee  and  the  United 
States. 

**  Sec.  2.  Be  it  further  enacted  that  the  capital  stock  of  said 
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^company  shall  be  three  hundred  thousand  dollars,  with  the 
right  and  privilege  on  the  part  of  said  company  to  make  it 
five  hundred  thousand  dollars,  which  shall  oe  divided  into 
shares  of  fifty  dollars  each,  and  the  same  may  be  subscribed 
to  and  made  subject  to  such  calls  and  times  of  payment  as 
said  directors,  hereinafter  provided  for,  shall  designate. 

"  Sec.  3.  Be  it  further  enacted  that  the  persons  above 
named  shall,  within  one  year  after  this  act,  meet  and  elect 
five  of  their  number,  by  ballot,  to  act  as  directors  of  said 
company,  and  thereupon  said  directors  shall  choose  one  of 
their  number  to  act  as  president,  and  may  elect  such  other 
officers  as  they  may  think  necessary,  and  fix  the  salary  of  the 
same,  said  officers  to  remain  in  office  one  year,  and  until  their 
successors  shall  be  duly  elected ;  and  at  the  end  of  one  year  after 
the  election  of  such  directors,  and  annually  thereafter,  after 
thirty  days*  notice  to  be  given  by  the  president  and  secretary, 
or  either  of  them,  in  a  newspaper  published  in  the  city  of 
Memphis,  of  the  time  and  place  of  such  election,  the  stock- 
holders shall  meet  and  elect  five  directors  for  the  ensuing 
year,  each  stockholder  to  have  one  vote  for  each  share  of 
stock  held  by  him  or  her.  Said  directors  shall  thereupon 
proceed  to  organize  as  above  provided,  for  the  organization  of 
J3aid  board  of  directors,  and  so  on  annually  during  the  ex- 
istence  of  this  charter.  Said  stockholders  may  vote  in  person 
or  by  proxy.  Three  of  said  directors  shall  constitute  a 
quorum  for  the  transaction  of  business. 

"  Sec.  4.  Be  it  further  enacted  that  said  company,  by  their 
said  directors  and  officers,  shall  have  power  to  make,  com- 
plete, and  execute  all  contracts  and  agreements  entered  into 
with  the  city  of  Memphis  or  other  parties,  for  any  purpose 
whatever,  connected  either  directly  or  indirectly  with  the  con- 
struction, maintaining,  or  operating  said  railway,  and  may 
alter  or  enlarge  the  term  ot  the  same  with  said  parties,  and 
may  construct,  maintain,  use,  and  operate  street  railways,  by 
animal  power,  on  all  or  any  of  the  streets  in  the  city  of  Mem- 
phis, in  the  state  of  Tennessee,  for  that  purpose,  using  all 
necessary  machinery  and  equipments ;  said  company  to  use 
neatly  constructed  connections  and  safe  cars,  to  be  well 
adapted  to  such  use  and  purpose  ;  may  enter  into  all  neces- 
sary contracts  for  the  building  and  operating  of  said  railroad, 
and  declare  dividends  on  the  capital  stock  of  the  same. 

"  Sec.  5.  Be  it  further  enacted  that  this  act  shall  be  so  con- 
strued as  to  authorize  said  company  to  construct,  maintain, 
and  operate  said  railway  in  the  streete  of  the  towns  or  villages 
of  Chelsea  and  Ft.  Pickering,  in  eM  respects  the  same  as  in 
the  city  of  Memphis ;  provided,  that  this  act  shall  be  so  con- 
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-strued  as  not  to  grant  either  the  indorsement  of  the  state  or 
the  loan  of  any  bonds. 

**  Sec.  6.  Be  it  further  enacted  that  each  stockholder  shall 
be  individnally  liable  to  the  creditors  of  said  company,  to  an 
amount  equal  to  the  amount  unpaid  on  the  stock  held  by  him, 
for  all  the  debts  and  liabilities  of  said  company,  until  the 
whole  amount  of  the  capital  stock  so  held  by  him  shall  have 
been  paid  to  the  company,  and  all  the  stockholders  of  said 
company  shall  be  jointly  liable  for  all  the  debts  due  or  owing 
to  any  of  its  laborers  and  servants  for  services  performed  for 
said  corporation,  but  shall  not  be  liable  to  an  action  therefor 
before  any  execution  shall  be  returned  unsatisfied  in  whole  or 
in  part  against  the  said  corporation,  and  then  the  amount  due 
on  such  execution  shall  be  the  amount  recoverable,  with  costs, 
Against  such  stockholders. 

"  Sec.  7.  Be  it  further  enacted  that  said  railroad  shall  be 
constructed  on  the  most  approved  plan  for  the  construction 
of  street  railroads,  and  shall  be  run  as  often  as  the  con- 
venience of  passengers  may  require,  and  shall  be  subject  to 
such  reasonable  rules  and  regulations  in  respect  thereto  as 
the  common  council  of  the  city  of  Memphis  may  from  time  to 
time,  by  ordinance,  prescribe,  and  to  the  payment  to  the  city 
of  such  license,  annually,  for  each  car  run  thereon,  as  they 
may,  by  ordinance,  prescribe  ;  and  the  persons  and  their  as- 
signs are  hereby  authorized  to  charge  at  the  rate  of  five  cents 
for  the  conveyance  of  passengers  for  the  whole  or  any  part  of 
the  route  from  the  depot  to  any  terminus  of  said  railroad. 

"  Sec.  8.  Be  it  further  enacted  that  whenever  the  said  tracks 
shall  be  placed  on  the  roads  the  same  shall  be  laid  with  such 
rails  and  in  such  manner  as  shall  not  obstruct  carriage  travel, 
and  said  company  shall  cause  said  tracks  to  conform  to  the 
grade  of  the  roads  as  they  now  are,  or  as  it  may  be  by  them,  and 
at  their  expense,  changed  or  altered,  and  said  company  shall 
keep  the  surface  of  such  roads,  inside  the  rails,  and  for  two 
feet  outside,  on  each  side  thereof,  in  good  order  and  repair. 

"  Sec.  9.  J3e  it  further  enacted  that  the  act  entitled  'An  act 
to  incorporate  the  People's  Passenger  Eailroad  of  the  city  of 
Memphis,*  passed  February,  1860,  be,  and  the  same  is  hereby, 
repeated,  together  with  all  acts  and  parts  of  acts  inconsistent 
with  this  act. 

"Sec.  10.  Be  it  further  enacted  that  this  act  shall  take  effect 
from  the  date  of  its  passage. 

[Signed^  "William  Heiskell,  Speaker  of  the  House  of 
JElepresentatives. 

[Signed]  "  Samuel  P.  Bodgers,  Speaker  of  the  Senate. 

"Passed  June  7,  1866." 
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Amendment  to  Ohabteb. 

Being  twenty-fifth  section  of  an  act  entitled  'An  act  to  incor- 
porate the  Dandridge  Railroad  Company.' 

"  Sec.  25.  Be  it  further  enacted  that  the  Memphis  City  Bail- 
road  Company,  chartered  June  7,  1865,  is  hereby  authorized 
to  exercise  and  enjoy  all  the  rights,  privileges,  and  franchises 
granted  to  any  other  street-railroad  company  in  their  charters 
for  the  city  of  Memphis  or  Shelby  county,  and  that  this  act 
shall  take  effect  from  and  after  its  passaga 

«  Passed  March  9, 1867." 

Under  the  foregoing  amendment,  the  company  have  the 
rights  and  privileges  contained  in  the  following : 

Ohabteb  of  the  Citizens'  Stbeet-bailboad  Company. 

**  Sec.  4.  Be  it  further  enacted  that  B.  Hough,  J.  E.  Merri- 
man,  P.  G.  Woods,  S.  B.  Beaumont,  A.  F.  Kelsey,  Spense 
Woods,  Boss  Griffin,  be,  and  the  same  are  hereby,  incorpo* 
rated  a  body  politic,  under  the  name  and  style  of  the  Citi- 
zens' Street -railroad  Company  of  Shelby  county,  state  of 
Tennessee,  and  may  sue  and  be  sued,  plead  and  be  im- 
pleaded, have  and  use  a  common  seal,  buy,  hold,  and  sell 
real  estate,  and  enjoy  all  the  rights  and  privileges  usual  to 
such  corporations,  for  a  period  of  fifty  years. 

**  Sec.  6.  The  capital  stock  of  said  company  shall  be  two 
hundred  and  fifty  thousand  dollars,  divided  into  shares  of 
one  hundred  dollars  each;  but  said  company  shall  have 
power  to  increase  said  capital  stock  from  time  to  time,  by  a 
majority  vote  of  the  board  of  directors,  to  one  million  dollars ; 
ana  said  stock  shall  be  transferable  on  the  books  of  said  com- 
pany under  such  rules  as  the  board  of  directors  may  enact. 

"Sec.  6.  Said  company  is  hereby  authorized  to  construct 
and  run  their  railroad  on  any  of  the  streets  or  highways  of 
Shelby  county,  and  are  authorized  and  empowered  to  charge 
and  collect  from  each  passenger  a  sum  not  to  exceed  ten 
cents. 

"  Sec.  7.  The  corporators  named  in  section  1  may  open 
books  for  subscription  to  the  capital  stock ;  and,  whenever 
there  is  subscribed  fifty  thousand  dollars,  said  stockholders 
may  proceed  to  elect  a  board  of  five  directors  from  their 
number,  and  said  board  of  directors  shall  elect  from  their 
own  number  a  president,  and  such  other  officers  as  the  board 
may,  by  their  by-laws,  designate. 

"Sec.  8.  Said  company  is  hereby  authorized  to  connect, 
with,  and  run  their  cars  on  and  over  any  track  of,  other  street- 
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railroad  companies  in  the  city  of  Memphis,  by  the  payment 
of  a  reasonable  amount  for  such  privilege,  and  collect  fare 
from  each  passenger  in  an  amount  not  to  exceed  ten  cents,  as 
provided  in  section  6  of  this  act." 

"  Passed  May  23,  1866." 

Next  we  have  what  I  shall  call  the  **  Street-railroad  Char- 
ters Act "  (Mill.  &  V.  Code,  §  1920  et  seq.). 

"  1920.  The  form  of  a  charter  for  a  street-railroad  shall  be 
as  follows : 

"State  of  Tennessee.    Charter  of  Incorporation. 

"Be  it  known  that  [here  copy  the  names  of  five  or  more 
corporators  not  under  the  age  ot  twenty-one  years]  are  hereby 
constituted  a  body  politic  and  corporate  by  the  name  and 
style  of  [here  insert  the  name],  for  the  purpose  of  construct- 
ing a  street-railroad  in  the  incorporated  town  of  [here  insert 
the  name  of  the  town],  commencing  at  [here  insert  the  initial 
terminus]  and  ending  at  [here  insert  the  terminus  and  the 
f^eneral  route  of  the  road]. 

"  1921.  The  general  powers,  etc.,  of  said  incorporators  are 

4 here  insert  the  powers  as  declared  in  sections  1704, 1705]. 
?he  said  company  is  authorized  to  consummate  any  contract 
with  the  city  authorities  of  the  town  aforesaid,  or  with  the 
county  court,  if  the  route  extends,  or  is  to  be  extended,  be- 
yond the  limits  of  said  incorporated  city,  or  with  private  indi- 
Tiduals,  necessary  to  get  the  right  of  way  along  the  public 
streets  of  the  city,  or  along  the  public  roads  of  the  county ; 

Provided,  that  no  one  of  the  streets  of  said  city  shall  be  used 
y  said  company,  nor  shall  any  rails  be  laid  down,  until  i;he 
consent  of  the  city  authorities  has  been  first  obtained,  and  an 
ordinance  shall  have  been  passed  prescribing  the  terms  on 
which  the  same  may  be  done ;  or,  if  the  said  road  extend  into 
the  country,  the  consent  of  the  county  court  must  be  first 
obtained. 

"  1922.  The  company  may  operate  said  street-railroad  by 
animal  power,  or  may  use  a  dummy  steam-engine ;  provided, 
said  engine  shall  not  give  off  either  smoke  or  steam  so  as  to 
annoy  or  frighten  either  persons  or  animals.  The  company  is 
at  liberty  to  choose  the  gauge  of  the  road,  and  the  railroad- 
track,  cars,  and  coaches  shall  be  used  only  for  the  transpor- 
tation of  passengers  and  personal  baggage  at  a  uniform  price 
per  head,  which,  for  person  and  baggage,  shall  not  exceed 
ten  cents,  or  the  fractional  part  thereof,  from  one  to  the  other 
terminus  of  the  road.  In  the  construction  of  said  road  a 
tram-rail  only  shall  be  used,  and  of  such  a  description  as  to 
obviate  danger  of  injuring  wheels  or  axles  of  vehicles  passing 
along  and  crossing  said  railroad-tracks. 

56  A.  &  E.  R.  Cas.— 26 
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''1923.  The  company  may  issue  bonds  payable  in  such 
amoant,  at  such  times  and  places,  as  it  deems  best,  with  cou- 
pons attached  for  payment  of  interest,  and  may  dispose  of  the 
same  to  raise  money  to  construct  or  repair  the  road,  and,  to 
secure  payment  of  the  same,  may  mortgage  the  property,  real 
and  personal,  and  also  the  franchises,  of  the  company. 

"  1924.  Vehicles  shall,  at  a  proper  signal,  yield  the  right  of 
way  over  the  track  and  switches  of  said  railroad  to  the  pass- 
ing cars,  within  a  reasonable  time ;  and  it  shall  not  be  lawful 
to  obstruct  the  free  passage  of  the  cars  on  said  road,  and  any 
wilful  obstruction  by  any  person  shall  be  a  misdemeanor. 
Priority  of  possession  of  the  track  is  always  to  be  giyen  to 
fire-engines  and  apparatus. 

"1925.  The  powers  herein  granted  are  in  no  manner  to 
interfere  with  the  rights  of  priyate  citizens  or  priyate  prop- 
erty. The  power  is  especially  reserved  to  the  incorporated 
ci^  aforesaid  to  regulate  the  position  of  the  switches  or  tun- 
nels of  said  railroad  in  such  manner  as  not  to  interfere  with 
public  trayel  through  the  streets ;  or,  if  the  road  is  extended 
into  the  country,  similar  right  is  reserved  to  the  county 
court." 

Observe  the  differences  between  these  two  schemes  of 
street-railroad  corporations.  Although  there  are  many  feat- 
ures alike,  as  to  that  which  is  granted  each  is  separate  and 
independent.  The  one  is  special,  wholly,  and  would  be  im- 
possible under  the  present  constitution.  The  other  conforms 
exactly,  as  a  general  law,  to  that  instrument,  and  is,  in  my 
opinion,  the  only  way  that  any  new  street-railway  corporation 
can^  now  be  created.  Other  general  laws,  embodying  a  diifer- 
ent  scheme,  might  be  made,  and  proposed  incorporators 
might  have  a  choice ;  but  no  law  could  be  made  especially 
for  a  class,  no  matter  how  that  class  arises, — whether  by 
growth  out  of  old  corporations,  or  in  any  other  way, — and 
any  scheme,  no  matter  what,  which  should  take  up  the  old 
corporations,  and  by  any  general  law,  no  matter  what  its 
nature  might  be,  undertake  to  make  a  special  class,  with  gen- 
eral laws  for  its  organization  and  powers,  would  be  unconsti- 
tutional, under  the  new  constitution,  unless  it  does  what  I 
think  it  does — permits  the  legislature  to  keep  alive  the  old 
charters,  supported  by  the  old  constitution,  as  to  the  vital 
parts  of  new  companies  organized  for  the  very  purpose  of  be- 
ing clothed  with  these  old  charters.  The  point  is  worth  not- 
ing again  that  if  the  state  and  these  two  old  companies  had 
intended,  by  their  agreement  for  a  reorganization,  to  do  what 
the  city  insists  was  done,  there  was  no  need  for  any  new  leg- 
islation, and  the  new  corporation  should  have  been,  and  must 
have  been,  organized  under  this  street-railroad  charter  act. 
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The  necessity  for,  or  the  existence  of,  any  other  general  laws, 
«hows  that  some  other  kind  of  scheme  or  contrivance  was 
essential.  The  one  comprehends  the  "  organization  "  of  cor- 
porations ^^  hereafter  created ; "  the  other,  the  reorganization 
of  corporations  already  created,  under  more  extensive  powers 
of  legislation  than  now  exist.  Organization  and  reorganiza- 
tion are  different  in  every  essential  particular,  and  the  same 
consequences  do  not  necessarily  follow  in  both.  Now,  then, 
we  have,  for  the  purposes  of  reorganization,  another  general 
law,  subject  to  alteration  and  repeal,  to  be  sure,  but  not  from 
that  fact  alone  destructive  of  the  old  charters.  This  destruc- 
tion must  come  from  some  direct  blow  given,  with  the  deadly 
intention  of  destruction,  and  not  as  a  result  of  provisions  for 
reorganization,  which  naturally  and  ordinarily  imply  conser- 
vation, and  not  destruction.  I  shall  call  the  general  law  the 
'^Bailroad  Consolidation  Act,"  and  we  find  it  in  Milliken  & 
Yertrees'  Code,  at  section  1263  et  aeq.;  and  note  especially 
section  1268 : 

"ABTICLE  111. 

**  Of  the  consolidation  of  railroads. 

'^1263.  Every  railroad  corporation  existing  in  this  state 
under  a  general  or  special  law,  or  under  a  general  or  special 
law  of  any  other  state  ratified  by  this  state,  and  having  au- 
thority to  operate  and  maintain  a  railroad  in  this  state,  shall 
have  power  to  consolidate  itself  with  any  other  railroad  cor- 
poration whose  road  shall  connect  with,  or  intersect  the  road 
of,  such  existing  railroad  corporation,  or  any  branch  thereof. 
[Consolidations  previous  to  March  12,  1875, — the  date  of  the 
passage  of  the  act, — were  also  ratified  and  confirmed  by  the 
act,  provided  all  indebtedness  existing  at  the  date  of  such 
consolidation  should  be  paid  within  sixty  days  from  the  pass- 
ing of  the  act.     1875,  c.  51,  §  1.] 

"  1264.  The  agreement  of  consolidation  shall  be  in  writing, 
and  shall  set  forth  the  corporate  name  agreed  upon,  and  the 
terms  and  conditions  of  the  consolidation. 

"1265.  The  consolidation  shall  not  have  effect  until  the 
terms  and  conditions  of  the  agreement  shall  have  been  ap- 

S roved  by  a  majority  of  stockholders  of  each  of  the  consofi- 
ating  companies  at  a  regular  annual  meeting.  [This  act  also 
provides  that  the  consolidation  shall  not  take  effect  until  such 
companies  shall  have  paid  all  indebtedness  due  to  the  state 
for  bonds  issued  to  aid  in  the  construction  of  the  road.  1871, 
c  69,  §  2 ;  1877,  c.  72,  §  2.] 

"  1266.  The  agreement,  together  with  the  evidence  of  the 
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stockholders'  approval,  shall  be  filed  and  recorded  in  the 
o£Eice  of  the  secretary  of  state. 

"1267.  The  rights  of  creditors  of  the  consolidating  com* 
panies  shall  in  no  wise  be  affected  or  impaired  by  such  con- 
solidation. 

"  1268.  The  corporation  formed  by  the  consolidation  of  two 
or  more  railroad  corporations  shall  have  all  the  rights,  pow- 
ers, privileges,  immunities,  and  franchises,  and  be  subject  to 
all  the  duties  and  obligations,  not  inconsistent  with  the  pro- 
visions of  this  article,  conferred  and  imposed  by  the  laws  of 
this  state  upon  such  companies  so  consolidating,  or  either  of 
them. 

"1269.  It  shall  have  power  (1^  to  fix  the  number  of  its  di- 
rectors, and  the  time  of  their  election ;  (2)  to  fix  the  number^ 
names,  and  duties  of  its  officers ;  (3)  to  pass  by-laws  for  the 
government  of  the  company  and  the  management  of  its  affiairs ; 
(4)  to  fix  the  amount  of  its  capital  stock,  which  shall  be  di- 
vided into  shares  of  $100  each ;  (5^  to  issue  bonds,  and  dispose 
of  same,  in  such  form  and  denommation,  and  bearing  such  in- 
terest, as  the  board  of  directors  may  determine,  and  to  secure 
the  payment  thereof  by  mortgage  of  every  and  all,  the  prop- 
erty and  franchises  of  said  consolidated  company,  and  of  the 
companies  from  which  it  was  formed ;  (6)  and  to  do  all  other 
acts  and  things  which  the  said  companies  so  consolidating,  or 
either  of  them,  might  have  done  previous  to  such  consolidation. 

"1270.  No  exemption  from  taxation  of  railroad  property 
and  franchises,  and  capital  stock  therein,  contained  in  railway 
charters  or  other  railway  laws  of  this  state,  shall  be  trans- 
ferred to,  or  conferred  upon,  such  consolidated  company,  or 
the  property  and  franchises  and  capital  stock  therein,  of  such 
consolidation  of  railroads,  or  of  the  property  appertaining 
thereto,  and  used  in  the  operation  thereof. 

"  1271.  No  railroad  company  shall  have  power  to  give  or 
create  any  mortgage  or  other  kind  of  lien  on  its  railway  prop- 
erty in  this  state  which  shall  be  valid  and  binding  against 
judgments  and  decrees,  and  executions  therefrom,  for  timbers 
furnished  and  work  and  labor  done  on,  or  for  damages  done 
to  persons  and  property  in  the  operation  of,  its  railroad  in  this 
state.     [See  section  1251.1 

"1272.  The  state  shall  nave  the  power  by  appropriate  leg- 
islation to  prevent  unjust  discriminations  against,  and  extor- 
tions for,  freights  and  passage  over  all  railroads  in  this  state." 

The  act  of  1867-68,  c.  72,  §  1,  provided  that  no  railroads 
should  be  consolidated  without  tiie  consent  of  three  fourths 
of  the  stockholders.  The  act  did  not  confer  the  power  to  con- 
solidate, but  merely  prescribed  the  manner  in  which  the  power^ 
being  assumed  to  exist,  should  be  exercised. 
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By  the  very  terms  of  this  act,  it  is  preservative  and  not  de- 
49tructive.  The  consolidated  company  shall  have  all  the  rights, 
powers,  privileges,  immunities,  and  franchises  conferred  and 
imposed  by  the  laws  of  this  state  upon  such  companies  so 
consolidating,  or  either  of  them.  The  plaintiff  company  finds 
its  muniment  of  title  for  its  creation  and  powers  in  the  laws 
of  this  state  passed  in  1865  and  1866, — ^its  old  charters,  namely, 
— and  not  in  this  section  (1268^  of  the  railroad  consolidation 
act.  It  finds  that  title,  and  all  its  other  belongings,  preserved 
to  it,  and  some  additional  grants,  perhaps,  in  this  railroad  con- 
solidation act;  but  one  had  as  well  say  that  a  substance 
chemically  preserved  in  alcohol  is  created  by  the  alcohol  as 
to  say  that  this  plaintiff  is  created  by  this  consolidation  act. 
It  is  the  same  old  creation  in  a  new  form,  and  was,  beneficially 
to  the  public  and  the  companies,  presumably,  in  the  wisdom 
of  the  legislature,  intended  to  be  preserved  for  the  very  pur- 
pose of  continuing  intact  all  its  specially  granted  privileges, 
the  more  valuable  now,  and  the  more  necessary  to  be  pre- 
served, because  they  are  special,  and  can  be  no  longer  created 
anew,  as  special  grants.  This  was,  in  my  opinion,  the  sole 
purpose  of  this  aci  It  was  applied  by  the  act  of  March  26, 
1887,  c.  189,  to  street  railroad  companies  as  follows : 

"  CHAPTER  189. 

'**  An  act  to  extend  section  1263,  and  the  sections  following, 
down  to  and  including  section  1272,  of  the  Acts  of  Ten- 
nessee, as  compiled  by  Milliken  &  Yertrees,  to  street- 
railroad  companies. 
"  Section  1.  Be  it  enacted  by  the  general  assembly  bf  the 
state  of  Tennessee  that  the  provisions  for  the  consolidation  of 
railroads  contained  in  section  1263,  and  the  sections  following, 
down  to  and  including  section  1272,  of  the  Acts  of  Tennessee, 
compiled  by  Milliken  &  Vertrees, — said  acts  referred  to  in  the 
caption, — be  hereby  declared  to  embrace  and  extend  to  any 
street-railroad  corporations  existing  in  this  state,  and  to  give 
«very  such  street-railroad  corporation  the  power  to  consoli- 
date itself  with  anv  other  such  street-railroad  corporation, 
where  the  road  shall  connect  with  or  intersect  the  road  of  such 
a  street-railroad  corporation,  or  any  branch  thereof,  in  accord- 
ance with  said  sections ;  provided,  that  nothing  in  this  act 
shall  be  construed  to  renew  or  extend  the  charter  of  either 
of  said  street-car  companies  in  favor  either  of  the  ori^nal  or 
consolidated  company  ;  and  provided,  further,  that  nothing  in 
this  act  shall  be  taken  or  construed  to  have  any  effect  whatso- 
ever upon  any  litigation  now  pending  between  the  state  and 
either  of  said  street-car  companies,  or  Detween  the  municipality 
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in  which  the  same  is  located  and  either  of  said  companies ;  pro- 
vided, further,  that  nothing  contained  in  this  act  shall  be  con* 
strued  to  in  any  way  enlarge  or  control  the  rights  that  towns 
and  cities  now  have  by  existing  laws  over  their  streets,  alleys, 
or  sidewalks,  without  their  consent. 

"  Sec.  2.  Be  it  further  enacted  that  consolidations  of  such 
street-railroad  companies  made  previous  to  the  passage  of  this 
act  are  hereby  ratified  and  confirmed  to  the  extent  of  the  pro- 
visions of  the  said  sections  of  said  Code. 

"Sec.  3.  Be  it  further  enacted  that  this  act  take  effect  from 
and  after  its  passage,  the  public  welfare  requiring  it. 

"Passed  March  26,  1887." 

This  act  adds  nothing  to,  nor  takes  anything  from,  the  other, 
and  is  quite  unimportant  to  this  controversy,  although  it  has 
a  somewhat  curious  phraseology  in  its  provisos.  These  only 
mord  forcibly,  it  seems  to  me,  indicate  an  intention  to  preserve, 
and  not  destroy ;  to  keep  alive,  and  not  to  kill — the  old  char- 
ters, although  they  do  also  carefully  abstain  from  enlarging 
or  diminishing  the  powers  and  privileges  beyond  the  bare  ne- 
cessities of  preservation.  But  there  is  nothing  here  to  show 
any  intention  of  bringing  the  old  charters  under  under  the 
dominion  of  the  legislature  in  the  matter  of  altering  or  repeal- 
ing those  charters.  This  ends  the  legislation,  and  the  argu- 
ment upon  it. 

So  far  I  have  considered  these  laws  without  reference  to 
the  adjudications  cited  in  the  argument  of  counsel ;  but  I  find 
no  constitution  like  ours,  and  no  case  like  this.  Undoubtedly 
the  supreme  court  has,  in  a  large  list  of  cases,  often  decided 
that  by  consolidation  the  old  constituent  companies  have 
been  destroyed,  an  entirely  new  corporation  created,  and  the 
effect  was  to  let  in  the  new  constitution,  and  restore  to  the 
state  that  dominion  over  its  taxing  power  which  had  been 
lost  by  a  charter  contract  of  exemption.  Bailroad  Co.  v. 
Berry,  113  U.  S.  465 ;  Railroad  Co.  v.  Palmes,  109  U.  S.  244^ 
13  Am.  &  Eng.  R.  Cas.  380 ;  Railroad  Co.  v.  Maine,  96  U.  S. 
499 ;  Railroad  Co.  v.  Georgia,  98  U.  S.  359.  On  the  other 
hand,  the  same  court  has  held  that  this  result  did  not  at  all 
follow  in  certain  other  cases,  where  the  old  corporations  and 
their  charters  remained  in  force  for  the  preservation  of  their 
immunities,  etc.,  against  the  effect  of  dissolution  and  consoli- 
dation. Tomlinson  v.  Branch,  15  Wall.  460 ;  Railroad  Co.  v. 
Georgia,  92  U.  S.  665.  Other  cases  might  be  cited,  but  these 
two  are  sufficient.  They  both  hold  that  it  is  a  question,  in 
every  case,  of  the  legislative  intent,  to  be  gathered  from  the 
circumstances  in  eadi  case,  as  shown  by  the  legislation  under 
which  the  consolidation  takes  place ;  and  the  former  of  the 
cases  holds  that  the  presumption  is  that  the  consolidated 


VOL.  56]  STREET  RAILWAYS — OBLIGATION  OF  CONTRACTS.  407 

company  preserves  the  original  charter  rights  and  burdens 
intacty  unless  the  contrary  is  expressed. 

Counsel  for  the  plaintiff,  since  the  argument,  by  supple- 
mental brief,  has  undertaken  to  maintain  our  federal  jurisdic- 
tion under  the  fourteenth  amendment,  contending  that  it  is 
not  within  the  competency  of  the  state  to  destroy  its  property 
by  legislative  act.  PossiDly  it  is  a  full  answer  to  this  to  say 
that  such  a  holding  woula  utterly  nullify  the  constitutional 
or  special  reservation  in  a  charter,  of  the  power  to  alter  or 
repeal  it.  If  it  ma^  not  destroy  by  repealing,  there  might 
not  be  much  value  m  the  power  to  repeal,  and  possibly  the 
effect  would  be  that  by  the  charter  contract  the  incorporators 
submitted  to  this  tremendous  power.  Possibly,  agam,  there 
might  be  a  constitutional  obligation,  if  repeal  did  take  place, 
to  compensate  the  incorporators  by  paying  the  value  of  the 
property  so  destroyed ;  but  that  is  another  question,  and  not 
a  federal  question  at  all,  since  nothing  in  the  federal  consti- 
tution  requires  such  compensation.  But  I  do  not  care  to 
express  any  opinion  on  this  fourteenth  amendment,  in  its  re- 
lation to  this  case,  because  I  find  our  jurisdiction  amply  sup- 
ported by  what  has  been  already  said  of  the  contract  obliga- 
tion clause  in  its  relation  to  the  case. 

Finally,  on  this  question  of  our  jurisdiction,  it  must  be 
noticed  that  we  do  not  now  finally  decide  these  questions,  or 
any  of  them,  but  only  provisionally,  for  the  purpose  of  this 
application  for  a  preliminary  injunction ;  and  however  they 
may  be  finally  decided,  whether  in  accordance  with  the  views 
here  expressed,  or  contrary  to  them,  it  is  sufficient  to  say  that 
the  case  fairly  presents  a  federal  question  in  presenting  these 
for  decision.  1  have  no  longer  any  doubt  about  our  jurisdic- 
tion of  this  controversy,  and  this  brings  us  to  the  question  of 
its  merits,  which  can  be  very  briefly  disposed  of  upon  per- 
fectly familiar  principles. 

That  the  plaintiff  company  has,  by  grant  from  the  state,  a 
right  to  occupy  and  use,  in  its  business,  any  street  in  Mem- 
phis, the  use  of  which  it  has  not  abandoned  or  surrendered  by 
contract  or  otherwise,  and  that  at  the  time  it  was  obstructed 
by  the  city  it  had  the  right  to  so  use  West  Court 
steeet,  now  in  controversy  here,  by  such  grant,  ad-  froroTitM^i 
mits  of  no  doubt  whatever.     If  I  am  correct  in  the  rafiwAjt- 
views  expressed  as  to  the  effect  of  the  constitu-  HuiefpAi 
tional  provisions  and  the  legislation  we  have  been  ^^i^'***'*^' 
considering,  there  is  just  a  little  doubt  that  neither         p®^*"^- 
the  state  nor  the  city,  acting  under  any  delegated  authority 
from  the  state,  could  take  awa^  this  right  of  using  West  Court 
street  by  forbidding  the  plaintiff  company  to  construct  its 
tracks,  as  was  done  by  the  city.    All  acts  of  the  legislature 
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or  municipal  ordinances  authorizing,  directly  or  indirectly, 
such  a  prohibition,  would  be  null  and  void,  as  against  the 
federal  constitution,  which  forbids  such  an  impairment  of  its 
charter  contract  to  construct,  maintain,  use,  and  operate 
street  railways  "  on  all  or  any  of  the  streets  in  the  city  of 
Memphis."  If  the  city  charter  confers  this  power  of  prohi- 
bition, it  is  to  that  extent  void ;  if  the  municipal  council  as- 
sumes the  power,  and  passes  an  ordinance  authorizing  the 
prohibition,  as  it  did  on  the  facts  of  this  case,  that  ordinance 
IS  void ;  and  if,  under  the  municipal  charter  or  the  ordinances 
of  the  city,  the  municipal  authorities  assumed  the  power  of 
prohibition  as  one  belonging  to  their  police  control,  such 
authority  would  be  likewise  void. 

The  city  has  by  its  ancient  and  modern  charters,  to  be 
sure,  the  right  to  regulate  and  control  this  use  by  the  street- 
car company  of  the  city  streets.  The  franchises  were  granted 
subject  to  that  power.  And  this  would  have  been  so  without 
any  special  grant  of  the  power  of  regulation  to  the  city,  and 
that  power,  in  its  more  plenary  quality,  entered  into  the  charter 
contract  with  the  company,  and  became  a  part  of  it.  Under 
it  the  city  may,  by  ordinance, — possibly  by  contract,  or  both, 
and  possibly  without  without  eitner, — under  mere  police  over- 
sight, regulate  and  control  this  use  of  the  street  in  a  thousand 
ways,  such  as  determining  the  kind  of  tracks,  their  location 
in  the  street,  their  connections,  and  the  like ;  the  running  of 
the  cars,  and  the  like ;  the  joint  or  simultaneous  use  by  other 
street  railway  or  transportation  companies,  and  the  like ;  the 
use  by  others,  such  as  water  and  gas  companies,  at  the  same 
time ;  the  relation  of  abutting  owners  to  the  use ;  and,  in- 
deed, all  matters  falling  reasonably  within  the  police  power 
of  regulation  and  control.  But  regulation  cannot  be  enlarged 
into  a  power  of  prohibition,  nor  under  it  can  the  city  usurp 
the  state  power  of  creating  franchises  or  taking  them  away. 
If  it  has  such  power  of  creation  or  withdrawal,  independently 
of  the  power  of  regulation  and  control,  the  grant  of  it  is,  as 
to  this  plaintiff  company,  null  and  void.  The  plaintiff  com- 
pany can  be  deprived  of  its  right  to  use  any  or  all  the  streets 
only  by  its  own  consent,  express  or  implied ;  and  we  come 
now  to  that  feature  of  this  controversy,  and  it  is  of  easy  solu- 
tion. 

It  is  contended  that  the  street-car  company  has  abandoned 
AbandonmeDt  ^^^  ^^^  ^^  West  Court  Street,  upon  the  facts  of  this 
or  rifht  to  BM  case.  It  is  decided  nowhere  so  well  as  by  our  own 
rtreet— Clear  supreme  court  that,  "  to  constitute  an  abandon- 
fntentioB  mart  jjjqjj|j  qj,  ^aiver,  there  must  be  a  clear,  unequiv- 
ocal, and  decisive  act  of  the  party,  showing  a 
determination  not  to  have  the  benefit  in  question,  with  full 
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i^nowledge  of  his  rights  in  the  premises."  Meigs,  Dig.  tit. 
-*  Abandonment."  Breedlove  v.  Stump,  3  Yerg.  267  ;  Gentry  v. 
Gentry,  1  Sneed,  87 ;  Traynor  v.  Johnson,  1  Head,  62  ;  Mas- 
.son  V,  Anderson,  3  Baxt.  290.  Tested  by  this  rule,  there  is 
not  an  unequiyocal  act  of  the  plaintiff  company  shown  by  this 
record  in  my  judgment^  Moreover,  there  is  one  fact  which 
makes  these  acts,  each  and  every  one  of  them,  perhaps  less 
clear,  more  equivocal  and  altogether  indecisive  of  any  inten- 
tional abandonment  than  any  of  them  would  be  without  that 
fact — ^the  two  years  contract,  namely.  By  this  the  company 
Jiad  two  years  to  re-establish  itself  upon  the  streets  witn 
electrical  power  instead  of  animal  power,  and  West  Court 
street  was  one  of  those  included  in  the  contract.  Until  those 
two  years  shall  expire,  any  fact  relied  on  to  show  abandon- 
ment should  be  more  clear,  unequivocal,  and  decisive  than 
otherwise  might  be  required,  because  the  parties  have  fixed 
ihat  time  to  determine  what  state  of  mind  the  plaintiff  shall 
i»ke  in  the  matter  of  occupation  and  re-establishment  upon 
that  and  all  other  streets.  If  it  were  possible  to  speak  into 
^existence  such  an  establishment,  the  street -car  company 
might  have  delayed  all  action  until  the  last  day,  and  the  last 
•minute  of  the  day,  and  then  saved  itself  by  speaking  the 
words  to  create  the  change  from  animal  to  electric  power  be- 
fore the  two  years  expired.  The  delay  could  not  have  been 
treated  as  evidence  of  abandonment  if  actual  occupation 
should  come,  however  late,  within  the  two  years.  This  is 
what  the  limitation  as  to  time  meant,  and  it  is  by  contract  the 
street-car  company  has  two  full  years  within  which  to  make 
up  its  mind  finally  ;  and  it  might  in  the  mean  time  change  its 
mind  as  often  as  it  chose,  so  long  as,  by  some  decisive  act,  it 
•did  not  surrender  the  street,  such  as  a  specific  consent  to 
leave  the  street,  expressly  manifested  for  that  purpose.  That 
would  be  abandonment,  understandingly,  by  clear,  unequivo- 
cal, and  decisive  action.  Scarcely  anything  less  would  be 
evidence  of  it,  owing  to  this  very  limitation  of  time. 

The  fact  that  the  company  had,  before  the  change  from  ani- 
mals to  electricity,  made  only  a  limited  use  of  West  Court 
street,  as  a  spur  track  for  temporary  stoppage  of  cars,  turn- 
table uses,  and  the  like,  does  not  preclude  it  now  from  ex- 
tending that  use  to  the  full  extent  of  its  inviolable  grant  from 
the  state  at  any  time  within  the  two  years  allowed  for  the 
purpose  under  the  contract  with  the  city.  It  was  a  conces- 
sion  to  the  city  to  impose  this  limitation  of  time  upon  itself, 
and  in  that  light  its  conduct  will  be  most  favorably  construed 
for  itself  on  this  question  of  abandonment  and  finality  of  de- 
cision. Finality  will  not  be  imposed  earlier  than  the  time  at 
which  the  two  years  expire,  wnen,  but  for  this  concession. 
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longer  time  might  reasonably  have  been  claimed  before  any 
implications  based  on  lapse  of  time  should  be  drawn  against 
it  in  a  question  of  abandonment  Similarly,  the  fact  that  this 
spur  and  turntable  use  was  abandoned  for  a  turnout  contriv- 
ance higher  up  town,  and  on  Main  street,  itself  does  not  show 
unequivocal  abandonment  of  all  use  of  West  Court  street  It 
might  tend  to  show — somewhat  feebly,  perhaps-r-abandon- 
ment  of  that  street  for  turntable  and  turnout  uses ;  but,  as 
both  the  Main  street  contrivance  and  the  West  Court  street' 
contrivance  might  both  be  useful  for  that  purpose,  it  would 
hardly  come  up  to  the  rule  of  unequivocal  manifestation, 
even  of  that  limited  abandonment.  Surely  it  does  not  mani- 
fest abandonment  of  the  more  important  and  larger  use  now 
proposed,  of  making  a  loop  track,  for  the  convenience  of  a 
change  of  direction  of  travel,  and  the  concentration  of  ter- 
minal facilities  for  taking  on  and  letting  off  the  travellers. 

So  of  the  fact  that,  in  the  process  of  construction  of  the 
tracks  on  Main  street.  West  Court  street  was  passed,  and  no- 
provision  made  at  their  junction  for  a  track  into  West  Court, 
street,  as  was  done  at  the  junction  of  Jefferson  street  and 
other  streets ;  all  this  is  equivocal,  at  least.  Jefferson  is  a^ 
long  street,  containing  an  extensive  route  of  travel ;  West. 
Court,  a  very  short  street— only  two  or  three  hundred  feet — 
not  adapted,  by  itself,  for  a  route  of  travel,  like  Jefferson 
street,  but  well  adapted  for  a  loop-track,  such  as  is  now  pro- 
posed, or  a  turnout-track,  such  as  was  there  before.  The- 
company  may  not  have  made  up  its  mind  to  put  in  a  loo^- 
track  when  it  reached  West  Court  street,  nor  whether  it 
wished  to  put  in  turnout  contrivances,  nor  whether  it  wished 
to  go  down  to  the  river,  or  the  like  ;  but  nothing  in  this  con- 
tract required  it  to  make  up  its  mind  as  to  these  things  when 
it  reached  West  Court  street,  but  it  had  two  years  for  that 
purpose — two  entirely  different  limitations  as  to  time  ;  the 
one  imposed  by  contract,  the  other  not  at  all.  If  Main  street, 
in  its  adjacent  parts  was  constructed,  as  to  tracks,  pave- 
ments, etc.,  without  reference  to  a  possible  change  of  mind 
within  the  two  years  allowed  for  that  purpose,  the  only  re- 
sult is  that  it  will  cost  the  company  more  to  construct  on 
West  Court  street  than  it  might  nave  cost  otherwise.  This, 
may  show  bad  business  management ;  but  it  does  not  show 
abandonment  of  the  right  to  use  West  Court  street  for  any 
purpose  within  the  original  grant,  and  its  supplements,  at 
any  time  within  the  two  years. 

So,  too,  as  to  the  bonds  deposited  as  collateral  security  to 
enforce  the  completion  of  the  system  and  a  compliance  with 
the  contract.  Naturally  the  company  would  desire  to  recover 
the  bonds  at  the  earliest  possible  moment    Naturally,  too,» 
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the  city  might  be  generously  inclined  to  give  them  up  as- 
soon  as  possible.  Under  this  impulse  either  or  both  may 
have  disregarded  the  non-occupation  and  incompleteness  of 
construction  as  to  West  Court  street ;  and  in  a  matter  so 
small  as  that,  in  relation  to  the  vast  establishment,  which  had 
been  so  speedily  constructed,  the  disregard  would  have  been 
quite  immaterial  and  harmless.  This  possibility  makes  the 
act  equivocal,  to  say  the  least,  on  the  question  of  abandon- 
ment. Again,  it  is  so  in  view  of  a  possibility  that  the  com- 
pany concealed  its  purpose  to  occupy  West  Court  later  on 
just  to  get  back  the  bonds  earlier.  This  would  have  been  im- 
moral, perhaps,  but  not  a  surrender  of  West  Court  street. 
Neither  would  such  surrender  be  imposed  as  a  penalty  for  the 
immorality.  The  city  might  have  compelled  the  restoration 
of  the  bonds,  or  had  a  suit  for  damages,  or  the  like  ;  but  it 
could  not  enforce  fair  dealing  in  this  behalf  by  a  penalty  of 
abandonment  of  all  occupation  of  West  Court  street.  To  say 
the  very  least,  the  act  appears  equivocal  and  indecisive  in 
this  view.  Again,  the  contract  gave  two  years  for  its  comple- 
tion, and  did  not  contain  any  limitation  that  the  time  should 
be  shortened  by  the  occurrence  of  any  demand  for  the  col- 
lateral bonds.  It  was  the  business  of  the  city  to  keep  the 
bonds  for  two  years,  until  the  contract  was  fully  performed ; 
and  the  act  of  the  city  in  their  surrender  cannot  be  made  to 
operate  as  evidence  of  abandonment  by  the  company.  The 
company's  acceptance  of  the  bonds,  which  all  men  do  readily, 
could  not  be  converted  into  an  act  of  abandonment  of  the 
streets  not  completed  in  their  occupation.  It  is  not  a  fitting 
deduction  from  the  act,  unaccompanied  by  any  express  pur- 
pose of  that  kind,  or  inquiry  as  to  West  Court  street  hj  the 
city.  The  city  should,  in  fairness,  have  asked  the  question  if 
West  Court  street  had  been  abandoned  before  surrendering 
the  bonds,  and  not  taking  it  for  granted  upon  an  implication 
based  upon  a  demand  for  them  by  the  company.  Not  doing 
this,  it  cannot  predicate  of  the  act  a  clear,  unequivocal,  and 
decisive  abandonment  by  the  company,  understandingly 
made,  of  the  right  to  use  that  street  under  its  charter,  for 
that  is  the  source  of  the  right,  and  not  the  grace  or  favor  of 
the  city ;  and  this  question  is  not  to  be  determined  as  if  it 
were  by  such  grace  or  favor  that  the  streets  are  used  by  this 
company,  however  it  may  be  as  to  others. 

Altogether,  I  think  there  is  no  evidence  of  abandonment,, 
and  the  injunction  will  be  granted,  but  upon  a  bond  of  $25,- 
000,  with  the  usual  condition  to  pay  such  damages  as  the  city 
may  sustain  by  the  wrongful  suing  out  of  this  injunction,  and 
an  additional  condition  that  it  will  surrender  the  street,  if  this 
suit  be  finally  decided  against  the  plaintiff,  and  the  injunction 
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dissolved,  in  the  same  condition  as  it  was  at  the  beginning  of 
the  occupation,  free  of  all  cost  or  expense  to  the  city.  In- 
junction granted. 

Street  Railways— Municipal  Control— Franchises. — Quo  Warranto, — In 
People  V.  Fort  Wayne  &  E.  R  Co.,  02  Mich.,  522,  it  was  held  that,  where 
a  city  has  control  of  its  streets,  and  the  common  council  passes  an  ordi- 
nance authorizing  the  construction  of  a  street  railway,  quo  warranto  to  pre- 
vent the  company  from  laying  its  tracks  will  not  lie  against  the  railroad 
company.  In  this  case  the  court  said:  '^The  right  being  such  a  one  as 
the  common  council  had  a  right  to  grant,  and  the  common  council  having 
assumed  to  nant  the  right,  the  case  presented  is  not  such  a  one  as  calls 
for  the  exercise  of  the  jurisdiction  of  this  court  in  a  public  proceeding  in- 
stituted by  quo  warranto.  The  questfon  presented  is  similar  to  that  in- 
volved in  May  bury  «.  Gas-light  Co.,  38  Mich.  154.  In  that  case  it  was 
sought  by  quo  warranto  to  deprive  the  respondent  of  its  franchises,  on  the 
ground  that  the  company  haa  violated  the  terms  of  the  agreement  upon 
which  the  assent  of  the  city  to  the  use  of  its  privileges  was  granted.  Chief 
Justice  Campbell,  in  delivering  the  opinion  of  the  court,  said:  *  In  the 
present  case  the  state  has  shown  by  the  incorporating  act  that  public 
.policy  is  not  opposed  to  and  is  in  favor  of  allowing  gas  companies  to  exist, 
as  they  only  can  exist,  by  having  power  to  lay  their  pipes.  The  consent  of 
the  municipal  corporation  is  required  because  the  terms  on  which  streets 
may  be  safelv  allowed  to  be  occupied  for  the  purposes  of  laying  gas-pipes 
-can  best  be  determined  by  leaving  the  regulation  to  be  harmonized  with 
all  other  exigencies  by  the  authorities  controlling  their  use.  *  *  "^  The 
•exercise  of  the  power  of  using  streets  for  laying  gas-pipes  is  rather  an 
•easement  than  a  franchise.  **  *  **  It  is  a  matter  peculiarly  local  in  its  char- 
acter, and  which  should  always  be  to  a  reasonable  extent  under  municipal 
supervision  to  prevent  clashing  amonff  the  many  convenient  uses  to  which 
ways  must  necessarily  be  subjected,  for  water,  drainage,  and  other  urban 
needs.  But  the  permission  to  lay  these  pipes  does  not  differ  in  any  re- 
spect from  that  required  for  laying  railways  over  land,  or  ditches  through 
it.  It  is  not  a  state  franchise,  but  a  mere  grant  of  authority,  which, 
whether  coming  from  private  owners  or  public  agents,  rests  in  contract  or 
license,  and  in  nothing  else.  A  violation  of  the  contract,  or  an  unauthor- 
ized intrusion,  must  be  redressed,  as  all  ordinary  wrongs  are  redressed,  by 
the  usual  legal  remedies.  It  in  no  way  concerns  the  state  whether  the 
power  is  granted  or  withheld,  nor  whether  the  corporation  has  or  has  not 
fulfilled  its  agreements.  *  *  *  This  court  has  heretofore  refused  to  recog- 
nize the  encroachment  of  a  corporation  on  a  highway  as  subject  to  be 
reached  by  quo  warranto,  and  we  discover  no  better  reason  for  interfering 
in  the  present  case.'  Relator's  counsel  rely  upon  Coon  «.  Plank-road  Co., 
^1  Mich.  178,  and  Mayor  v.  Park  Com'rs,  44  Mich.  602.  The  case  of  Coon 
V,  Plank-road  Co.  was  a  case  involving  a  forfeiture  of  a  franchise,  and  not 
a  case  for  private  redress.  Mayor  v.  Park  Corners  was  a  proceeding  against 
public  officers  to  inquire  into  the  exercise  of  a  franchise  in  the  matter  of 
•controlling  and  supervising  a  public  park,  and  is  not  analogous.  What 
was  said  upon  this  subject  in  Railway  Co.  v.  Mills,  85  Mich.  647,  648,  46 
Am.  &  £ng.  R.  Cas.  608,  was  unnecessary  to  the  determination  of  the  case, 
and  should  be  limited  at  least  in  its  application  to  a  case  where  the  right 
attempted  to  be  exercised  is  one  which  the  local  authorities  have  not 
power  to  confer,  which  is  not  the  case  here.*' 

Bebuilding — Bettraint  by  Injunction. — In  City  of  Trenton  v,  Trenton  Pass. 
Co.  R.  Co.  (N.  J.,  Sept.  14,  1893.),  27  Atl.  Rep.  488,  it  was  held,  under 
-the  charter  of  the  City  of  Trenton,  which  gives  the  city  council  authority 
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to  determine  the  manner  in  which  corporations  shall  exercise  any  privilege- 
granted  them  in  the  use  of  any  street  that  a  street-railway  company  might 
be  Enjoined  from  rebuilding  its  road  without  the  consent  of  the  board  of 
public  works,  which  had  succeeded  to  the  powers  of  the  council  of  the 
city. 

Chant  of  Franchise — Betervation  of  Bight  to  Impote  Further  Conditions. — 
In  City  of  Detroit  «.  Fort  Wayne  &  B.  I.  R.  Co.,  93  Mich.  456,  it  was  held 
that  a  reservation  in  an  ordinance  granting  a  franchise  of  the  right  to  im- 
pose further  conditions  involved  the  right  to  provide  for  enforcement  of 
such  conditions  by  a  fine.  The  court  said:  *^  While  it  is  true  that  ordi- 
nances of  this  class  have  been  held  to  partake  of  the  nature  of  contracts,  yet 
they  are  none  the  less  by-laws,  and  have  the  force  and  effect,  in  favor  of 
the  municipality,  and  against  persons  bound  thereby,  of  laws  passed  by 
the  legislature  of  the  state.  The  power  to  enact  an  ordinance  involves  all 
the  incidents  necessary  to  give  effect  thereto.  The  charter  of  the  city  of 
Detroit  (section  142)  empowers  the  common  council  to  punish  the  violation 
of  any  ordinance  by  imposing  a  fine.  Irrespective  of  this  express  author- 
ity, a  municipality  has  an  implied  power  to  provide  for  the  enforcement  of 
its  ordinances  by  reasonable  and  proper  fines.  1  Dill.  Mun.  Corp.  §  888.. 
The  reservation  in  an  ordinance  to  impose  further  conditions  involves  the 
right  to  provide  for  the  enforcement  of  such  conditions  in  the  manner  pro- 
vided by  law.  The  application  of  the  rule  contended  for  to  this  class  of 
cases  would  prevent  this  me^od  of  enforcement  of  any  condition  imposed 
by  virtue  of  the  reservation  of  this  character.  The  common  council  having 
the  power  to  impose  the  condition  in  question  by  ordinance,  it  has,  as  incident 
thereto,  the  power  to  provide  for  its  enforcement.  The  general  rule  above 
stated  must  be  held  to  apply  only  to  regulations,  the  authority  to  enact 
which  depends  solely  upon  the  exercise  of  police  powers,  and  not  to  con- 
ditions imposed  by  an  ordinance,  enacted  by  virtue  of  a  reservation  in  a. 
by-law,  which  partakes  of  the  character  of  a  contract." 

Estoppel  of  City  from  Denying  Validity  of  Franchise — Implied  Acquies- 
cence.— In  Spokane  St.  R.  Co.  i7.  City  of  Spokane  Falls  (Wash.,  June  20, 
1893.),  38  Pac.  Rep.  1072,  it  was  held  that  the  city  was  estopped  from 
claiming  that  it  had  not  authorized  the  street-railway  company  to  maintain 
a  track  on  a  particular  street,  where  it  appeared  that  the  railroad  company, 
with  authority  under  an  ordinance  to  lay  its  track  on  certain  streets,  laid 
part  of  it  on  the  street  in  question,  which  was  not  mentioned  in  the  ordi- 
nance, with  the  full  knowledge  of  all  the  city  officials  and  without  objec- 
tion, and  under  the  directions  of  the  street  superintendent,  and  operated 
its  line  over  the  said  street  for  more  than  two  years  without  objection,  pay- 
ing during  that  time  the  taxes  levied  on  its  property  in  such  streets.  In 
this  case  the  court  said  :  '*  It  is  a  rule  that  obstructions  of  this  kind  acquire- 
no  legality  from  the  fact  that  they  are  put  in  place  and  operated  without 
interference,  and  that  mere  time  does  not  cure  their  illegal  character  ;  but 
in  the  case  of  a  ^van-public  institution,  like  a  railroad  or  street  railroad, 
there  are  some  exceptions  to  this  rule.  A  municipal  corporation  should 
not  be  permitted  to  stand  by  and  see  large  amounts  of  money  invested  in- 
enterprises  of  this  sort  by  persons  who  act  under  the  mistaken  view  that 
they  have  legal  authority.  In  this  case  the  appellant  had  authority  by  or- 
dinance to  lay  down  a  street  railroad  upon  a  number  of  streets.  It  mistook 
its  rights,  and  placed  a  part  of  its  track  in  a  place  not  designated  in  the 
ordinance.  Technically,  it  had  no  right  to  put  its  track  where  it  did  ;  but 
the  complaint  shows  that  the  municipal  officers,  from  the  mayor  down  and 
including  the  superintendent  of  streets,  knew  that  the  track  was  being  laid 
on  Division  street,  and  no  objection  was  made,  and  the  superintendent  of 
streets  himself  directed  the  method  of  laying  the  track  upon  that  street. 
Subsequently,  the  road  was  put  in  operation,  and  continued  to  be  used  for 
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upward  of  two  yean,  during  which  time  the  corporation  made  no  objec- 
tion, and  from  year  to  year  levied  and  collected  taxes  upon  this  very  prop- 
erty, and  up  to  this  time,  so  far  as  the  complaint  shows,  no  objection  has 
been  made  to  the  operation  of  a  street  railroad  upon  Division  street.  The 
only  inference  which  has  been  undertaken  is  not  one  for  the  purpose  of 
•clearing  the  street  of  an  obstruction,  but  one  to  enable  another  street-rail- 
road company  to  lay  down  and  maintain  a  track  in  the  same  place.  There 
are  two  cases  which  seem  to  sustain  the  view  that  such  circumstances 
would  estop  a  city  from  claiming  that  the  right  to  maintain  a  street  railroad 
on  Division  street  was  not  properly  authorized  by  it.  See  Chicago,  R.  I. 
&  P.  R.  Co.  V,  City  of  Joliet,  79  111.  25  ;  Chicago  &  N.  W.  Ry.  Co.  v. 
People,  91  111.  251.  It  may  be  said  that  the  time  which  had  elapsed  in 
those  cases  was  far  greater  than  in  this  case,  but  it  will  be  noticed  that  in 
both  the  payment  of  taxes  was  a  ground  upon  which  the  estoppel  was  held 
to  apply.  The  assessment  of  taxes  is  a  deliberate  and  formail  matter,  and 
there  is  no  reason  why  an  estoppel  should  not  grow  out  of  one  assessment 
4M  well  as  many.*' 

Abatemsnt  of  Baihoay  at  PnMic  Nuuanee, — In  Spokane  St.  R.  Co.  v.  City 
of  Spokane  Falls  (Wash.,  June  20,  1898.),  33  Pac.  Rep.  1072,  it  was  held 
that,  though  a  city  might  by  a  general  ordinance,  under  a  charter  provision 
authorizing  it  to  cause  the  abatement  of  nuisances,  abate  an  unauthorized 
street  railway  without  proceedings  in  court,  it  could  not  do  so  under  a 
mere  resolution  aimed  at  a  particular  railway.  The  court  said:  '*The 
-charter  of  the  city  of  Spokane  (section  14)  authorized  it  *•  to  cause  any 
nuisance  to  be  abated.'  It  may  be  conceded  that  this  clause  of  the  charter 
would  permit  the  tearing  up  of  street-railroad  track  in  the  manner  adopted 
in  this  case  if  the  city  had  put  itself  in  a  position  to  do  so.  It  was  held  by 
this  court  in  Baxter  v.  City  of  Seattle,  3  Wash.  St.  352,  that  the  provisions 
authorizing  a  city  to  prohibit  the  erection  within  any  prescribed  limits  of 
any  building  constructed  of  other  materials  than  brick,  mortar,  stone,  and 
iron,  and  to  provide  for  the  removal  of  the  same,  were  sufficient  to  justify 
a  general  ordinance  prohibiting  the  erection  of  such  buildings,  and  to  au- 
thorize their  summary  removal  by  the  street  commissioner,  under  the  direc- 
tion of  the  council.  But  in  that  case  there  was  an  ordinance  declaring  such 
structures  to  be  nuisances,  and  that  they  might  be  thus  removed.  But  in 
this  case,  so  far  as  the  complaint  shows,  there  appears  to  have  been  no  or- 
dinance at  all.  The  city  had  not  acted  in  the  matter.  There  was  a  resolu- 
tion passed  by  the  council,  but  that  resolution  was  a  mere  special  direction 
in  this  particular  case.  The  law  contemplates  that  in  all  such  cases  tbere 
shall  be  a  general  ordinance  which  shall  be  a  law  of  the  city,  which  it  is 
bound  to  follow,  as  much  as  the  people  are  bound  to  obey.  In  the  absence 
of  an  ordinance  regulating  such  matters,  the  city  shoula  have  resorted  to 
legal  proceedings,  and  not  taken  in  its  own  hands,  by  force,  the  execution 
of  the  decree  against  a  party  who  had  no  le^al  notice  of  the  pendency  of 
the  matter.  It  is  very  questionable  whether,  in  any  such  case  where  there 
is  a  doubt  as  to  whether  or  not  there  may  not  be  existing  rights  in  the  per- 
son whose  property  is  sought  to  be  destroyed,  the  municipal  corporation 
should  proceed  with  its  destruction  without  resort  to  a  tribunal  which  may 
determine  the  right  of  the  matter.  This  was  the  course  taken  in  Moore  o. 
Walla  Walla,  2  Wash.  T.  184.  While  a  well-constructed  street  railroad 
may  be  a  technical  nuisance,  if  unauthorized,  it  is  not  dangerous  to  either 
life,  health  or  property  ;  and,  so  lon^  as  the  courts  are  open  to  the  deter- 
mination of  such  controversies,  there  is  no  call  for  any  violence  or  manner 
of  arbitrary  or  oppressive  action." 
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OmzENs'  Stbeet  R  Oo. 

V. 

City  R.  Co. 

(Cr.  8.  OireuU  Oourt^  D,  Indiana,  July  11,  1898,  56  Fed.  Bep.  746.) 

Contract  between  City  and  Street  Railway  Company — Protection  of 
Federal  Constitution. — Valid  city  ordinances  granting  to  a  company  tlie 
right  to  build  and  operate  street-railway  lines,  and  providing  that  the  said 
<;ity  shall  not  grant  to  any  other  person  or  corporation  any  privilege  which 
may  impair  the  rights  of  the  saia  company,  constitute  a  contract  protected 
by  the  constitution  of  the  United  States  forbidding  states  to  make  any  law 
Impairing  the  obligation  of  contracts;  and  where  the  said  company,  relying 
upon  the  eood  faith  of  the  city,  has  accepted  the  provisions  of  the  ordi- 
nances and  expended  large  sums  of  money  upon  its  works,  the  federal 
•court  has  jurisdiction  of  a  bill  in  equity  to  prevent  the  said  city  from 
granting  to  another  corporation  the  right  to  build  and  operate  Unes  of  rail- 
way, interfering  with  the  rights  granted  to  the  former  company, 

Federal  Guaranty  not  Read  into  State  Statute  so  as  to  Render  Ordinance 
Void — Federal  Jurisdiction.— If  the  law  of  a  state  or  a  municipal  grant 
under  state  authority  is  a  valid  enactment,  except  for  its  repugnancy  to 
the  constitutional  provision  prohibiting  a  state  from  passing  any  law  im- 
pairing the  obligation  of  contracts,  such  repugnancy  presents  a  federal 
question  and  ^ives  the  circuit  court  jurisaiction,  notwithstanding  the 
federal  prohibitions  were  attempted  to  be  read  into  the  state  statute  so  as 
to  make  the  acts  of  the  city  uUra  vires. 

Sufficiency  of  Complaint — Federal  Jurisdiction! — A  bill  in  equity  alleg- 
ing that  the  complainant  made  a  valid  contract  with  a  city,  by  which  it 
was  authorized  to  build  and  operate  its  railway  lines  on  all  the  streets  of 
the  city;  that  the  complainant  has  expended  large  sums  of  money  in  build- 
ing and  equipping  its  lines;  that  it  has  fully  performed  all  the  duties  and 
obligations  imposed  upon  it  by  the  city  ordinances;  that  the  city  provided 
by  ordinance  that  it  would  not  grant  to  any  other  person  or  corporation 
4knj  privilege  impairing  the  rights  of  the  complainant;  that  the  common 
council  of  the  said  city  did  by  ordinance  contract  with  the  defendant  rail- 
way company  for  the  construction  and  operation  of  railway  lines  which 
would  substantially  destroy  the  franchises  granted  to  the  complainant; 
that  the  said  defendant  railway  company  cannot  build  and  operate  its  rail- 
way without  interfering  with  and  substantiallv  destroying  complainant's 
lines, — exhibits  a  cause  of  action  arising  under  the  constitution  of  the 
United  States. 

MSler,  WirUer  &  Elam  and  Benjamin  Harrison^  for  com- 
plainani 

A.  C,  Harris  and  Elliott  <&  iMott^  for  defendant. 

Bakeb,  J. — ^The  question  presented  for  decision  arises  on 
the  motion  of  defendant  to  dismiss  the  bill  of  comDlaint  on  the 
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ground  that  the  cause  of  action  is  one  oyer  which  the  Circuit. 

Court  of  the  United  States  has  no  rightful  original 
Fed«rA?jifrto-  j^^is^^^^^tion.  The  parties  to  the  bill  are  corpora- 
diVioI.  "^      tions  organized  and  existing  under  the  laws  of  the 

state  of  Indiana,  and  citizens  thereof.  The  juris- 
diction of  the  court  to  entertain  this  bill  is  bottomed  on  the 
question  whether  or  not  the  cause  is  one  arising  under  the 
constitution  of  the  United  States.  Article  3,  §  2,  cl.  1,  of  the 
constitution  of  the  United  States  provides  that  **  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity  arising 
under  this  constitution,  the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under  their  authority." 
The  words  '^  shall  extend,"  in  this  clause,  are  used  in  an  im- 
perative sense,  and  import  an  absolute  grant  of  power.  Mar- 
tin V,  Hunter,  1  Wheat.  304.  The  Congress  has  by  appropri- 
ate legislation  conferred  on  the  Circuit  Courts  of  the  United. 
States  original  cognizance  of  suits  of  a  civil  nature  arising 
under  the  constitution  or  laws  of  the  United  States.  The- 
statute  at  present  in  force  provides  "  that  the  oir  -^uit  courts  of 
the  Unitea  States  shall  have  original  cognizance,  concurrent 
with  the  courts  of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law,  or  in  equity,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  tho  sum  or  value- 
of  two  thousand  dollars,  and  arising  under  the  constitution 
or  laws  of  the  United  States,  or  treaties  made,  o^  which  shall 
be  made,  under  their  authority."  Act  March  b,  1887,  as  re- 
enacted  August  13, 1888  (25  Stat.  433). 

The  complainant  derives  its  rights  under  ordinances  of  the 
city  of  Indianapolis,  adopted,  pursuant  to  law,  in  the  years 
1864, 1865,  1880,  1888,  and  1889.  The  several  ordinances  are 
set  out  in  full  in  the  bill.  By  these  ordinances  the  complain- 
ant is  authorized  to  lay  a  single  or  double  track  for  passenger 
railway  lines  on  all  the  streets  of  the  city,  and  on  all  exten- 
sions of  the  same,  and  to  operate  cars  on  such  railway  lines> 
by  animal  power  or  electncitv,  and  to  receive  certain  tolls 
from  passengers.  The  bill  alleges  that  the  complainant  has 
constructed  over  40  miles  of  railway  lines  on  the  streets  of 
the  city  at  an  expense  of  more  than  $1,000,000,  and  has 
equipped  a  suitable  number  of  cars  for  use  thereon,  and  has 
40  miles  of  street  railway  in  constant  operation  for  the  use  of 
the  public,  and  that  it  has  fully  performed  all  the  duties  and 
obligations  imposed  upon  it  by  said  several  ordinances.  It 
is  expressly  provided  in  the  ordinance  of  1864  that  "  the  said 
citj  of  Indianapolis  shall  not,  during  all  the  time  to  which  the 
privileges  hereby  granted  to  said  company  shall  extend,  grant 
to  or  confer  upon  any  person  or  corporation  any  privilege 
which  will  impair  or  destroy  the  rights  and  privileges  hereiUi 
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granted  to  said  company."  It  is  shown  that  the  rights,  privi- 
leges,  and  franchises  granted  to  complainant  have  not  deter- 
mined by  efflux  of  time. 

The  bill  alleges  that  on  April  24,  1893,  the  common  council 
of  the  city  of  Indianapolis,  by  an  ordinance  adopted  by  it, 
entered  into  a  contract  with  the  defendant,  the 
City  Bail  way  Company,  which  will  not  only  impair,  Anegatiom  of 
but  will  substantially  destroy,  the  rights,  privileges,  eonpiaint. 
and  franchises  granted  to  complainant.  It  is  al- 
leged that  in  pursuance  of  the  ordinance  and  contract  of 
April  24,  1893,  the  city,  by  its  common  council,  in  May,  1893, 
adopted  an  ordinance  granting  to  the  City  Bailway  Company 
the  right  to  lay,  maintain,  and  operate  its  lines  of  street  rail- 
way over  and  upon  a  large  number  of  the  streets  now  oc- 
cupied by  complainant,  with  single  and  double  lines  of  rail- 
way tracks,  on  which  if  is  constantly  operating  its  cars.  It  is 
alleged  that  the  City  Bailway  Company  cannot  lay,  maintain, 
and  operate  its  lines  of  street  railway  without  interfering  with 
and  substantially  destroying  complainant's  lines  of  street  rail- 
way, and  impairing  and  destroying  the  rights,  privileges,  and 
franchises  previously  granted  to  it.  Certain  other  ordinances 
are  made  parts  of  the  bill,  which,  it  is  alleged,  repeal  and 
annul  the  ordinances  granting  rights  and  privileges  to  com- 
plainant because  wholly  inconsistent  therewith.  The  com- 
plainant maintains  that  its  bill  exhibits  a  cause  of  action  of  a 
civil  nature  in  equity,  arising  under  the  constitution  of  the 
United  States,  because  its  rights  are  secured  by  contract ; 
and  in  disregard  of  that  contract,  under  color  of  a  law  of  the 
state,  the  city,  by  its  board  of  public  works  and  its  common 
council,  has  granted  to  defendant  rights,  privileges,  and  fran- 
chises in  derogation  of  the  rights,  privileges,  and  franchises 
previously  granted  to  complainant.  It  is  provided  in  article 
1,  §  10,  of  the  constitution  of  the  United  States  that  "  no 
state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts." 

Assuming  the  truth  of  the  facts  alleged  in  the  bill,  as  we 
must,  for  the  purpose  of  this  motion,  there  can  be  no  doubt 
that  the  rights,  priTileges,  and  franchises  granted  ,  .  ^  , 
to  the  defendant  impair  the  rights,  privileges,  and  "^^  ^ 
franchises  previously  granted  to  the  complainant ;  *^'  " 
nor  is  there  any  doubt  that  the  grant  of  rights,  privileges,  and 
immunities  to  the  complainant,  coupled  with  its  acceptance, 
and  the  expenditure  of  large  sums  of  money  on  the  faitn  there- 
of, constitute  a  contract  protected  by  section  10  of  article  1 
of  the  constitution.  So  it  was  held  in  the  case  of  Western 
Paving  &  Supply  Co.  v.  Citizens'  St.  B.  Co.,  128  Ind.  626,  46 
Am.  &  Eng.  B.  Cas.  176,  in  which  the  ordinances  in  question 
(S6  A.  &  E.  R.  Cas.-27 
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were  considered  by  the  supreme  court  of  the  state,  and  were 
adjudged  to  constitute  a  contract  between  the  city  and  the 
complainant.  Since  the  decision  in  the  case  of  Dartmouth 
College  V.  Woodward,  4  Wheat.  618,  it  is  no  longer  open  to 
debate  that  where  rights,  privileges,  and  immunities  are  law- 
fully granted  to  and  accepted  by  a  private  or  gt^o^public 
corporation,  and  money  or  its  equivalent  is  expanded  on  the 
faitn  of  such  grant,  a  binding  contract  is  thereby  created, 
whose  violation  by  a  law  of  the  state  is  forbidden  by  section 
10  of  article  1  of  the  constitution  of  the  United  States. 

It  is  contended  bv  counsel  for  the  defendant  that,  conced- 
ing that  the  grant  of  rights,  privileges,  and  immunities  to  the 
.  »  .  .  ..  complainant  by  the  city  constitutes  a  contract  fall- 
i^mZil^  in?  within  the  above  constitutional  guaranty.  stiU 
•reoBttitatioR  it  is  not  impaired  by  a  law  of  the  state,  and,  there- 
-MsBieipmi  fore,  that  no  federal  question  is  presented.  When 
•rdiMBM.  £|.  jg  sought  to  invoke  the  original  jurisdiction  of 
this  court  on  the  ground  that  the  suit  involves  in  its  determi- 
nation a  question  arising  under  the  constitution,  laws,  or 
treaties  of  the  United  States,  it  must  be  made  to  appear 
clearly  and  unmistakably  from  the  complaint  that  the  cause 
or  controversy  involves  the  consideration  and  determination 
of  such  federal  question.  That  such  federal  question  may 
possibly  arise  in  tiie  progress  of  the  litigation  is  not  sufficient. 
The  complaint  must  disclose  the  existence  of  a  federal  ques- 
tion fairly  presented  for  decision.  If  the  complaint  simply 
shows  that,  in  the  progress  of ^ the  trial,  some  federal  question 
ma^  possibly  be  presented,  it  will  be  insufficient  to  confer 
jurisdiction.  If,  however,  the  complaint  shows  that  a  federal 
question  is  fairlv  presented,  and  tnat  the  consideration  and 
determination  of  tnat  question  is  involved,  a  cause  of  action 
is  presented  within  the  rightful  jurisdiction  of  this  court,  even 
though  other  questions  are  involved  whose  decision  are  nec- 
essary to  the  determination  of  the  rights  of  the  parties. 

The  law  of  the  state,  under  color  of  whose  authority  the 
city  of  Indianapolis,  by  its  board  of  public  works  and  its 
common  council,  is  claimed  to  have  granted  rights,  privileges, 
and  immunities  to  -the  defendant  in  derogation  of  the 
rights,  privileges,  and  immunities  previously  granted  to 
the  complainant,  is  found  in  the  Acts  of  1891,  and  is  en- 
titled ''An  act  concerning  the  incorporation  and  govern- 
ment of  cities  having  more  than  one  hundred  thou- 
sand population,  according  to  the  last  preceding  United 
States  census,  and  matters  connected  therewith,  and  de- 
claring an  emergency."  Sess.  Laws  1891,  pp.  137-197. 
Indianapolis  is  the  only  city  in  the  state  whose  population 
brings  it  within  purview  of  tnis  act.    All  laws  within  the  pur- 
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Tiew  of  this  act  and  inconsistent  therewith  are  expresslj*re- 
pealed.  It  is  declared  that  an  emergency  exists  for  the  im- 
mediate taking  effect  of  the  act  from  and  after  its  passage,  on 
March  6,  1891.  From  these  considerations^  the  conclusion 
seems  inevitable  that  the  act  in  question  was  intended  to  op- 
erate as  a  charter  for  the  government  of  Indianapolis  alone. 
Bj  this  act  the  legislative  authority  of  the  city  is  vested  in  a 
common  council.  Comprehensive  legislative  powers  are 
granted  to  the  common  council,  embracing  every  subject  of 
local  and  municipal  concern.  A  board  of  pubnc  works  is 
created,  to  be  composed  of  three  members,  to  be  appointed 
by  the  mayor,  and  removable  by  him  at  pleasure,  wnich  is 
onar^ed  with  the  control  of  the  public  works  and  streets  of 
the  city.  In  section  59  of  the  act  the  duties  and  powers  of 
this  board  are  prescribed.  Among  them  is  the  following : 
**To  authorize  and  empower,  by  contract,  telegraph,  tele- 
phone, electric  light,  gas,  water,  steam,  or  street  car  or  rail- 
road  companies  to  use  any  street,  alley,  or  public  place  in 
such  city,  and  to  erect  necessary  structures  therein,  and  to 
prescribe  the  terms  and  conditions  of  such  use ;  to  fix  by 
contract  the  prices  to  be  charged  to  patrons :  provided,  that 
such  contract  shall  in  all  cases  be  submitted  by  said  board  to 
the  common  council  of  such  city,  and  approved  by  them  by 
ordinance  before  the  same  shall  take  effect." 

The  easement  to  occupy  and  enjoy  the  streets  of  the  city  for 
the  purpose  of  constructing,  maintaining,  and  operating  a 
street-railway  system  thereon  can  alone  oe  granted  by  the 
legislature.  Without  legislative  grant,  the  use  of  the  streets 
of  the  city  for  such  a  purpose  would  constitute  a  public  nui- 
sance. Pettis  V.  Johnson,  56  Ind.  139.  And  it  is  equally 
clear  that,  in  the  absence  of  a  legislative  grant  of  authority  to 
it,  the  city  cannot  confer  upon  any  person  or  corporation  the 
right  to  lay,  maintain,  and  operate  a  railway  upon  and  along 
any  public  street  or  alley  therein.  "  The  easement  is  a  legis- 
lative grant,  whether  made  directly  by  the  legislature  itself, 
or  by  any  one  of  its  properly  constituted  instrumentalities." 
Waite,  C.J.,  in  Wright  v.  Nagel,  101  U.  8.  794.  The  author- 
ity  exercised  by  the  city  in  granting  to  the  defendant  the  right, 
privilege,  or  easement  to  lay,  maintain,  and  operate  a  street 
railway  upon  and  along  its  public  streets  is  that  of  the  state 
itself.  It  is  none  the  less  a  legislative  grant  by  the  state  be- 
cause the  authority  to  make  it  is  conferred  upon  a  subordinate 
body,  to  which  the  legislature  has  delegated  a  portion  of  its 
powers.  "  If  the  authority  exercised  be  that  of  the  state  itself, 
whether  acting  directly,  through  its  legislature,  or  indirectly, 
through  a  subordinate  body,  to  which  the  legislature  has  dele- 
gated a  portion  of  its  powers,  it  is  competent  for  this  court 
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to  inquire  whether  it  has  exceeded  its  authority,  and  violated 
the  constitution  proyision  in  question."  Saginaw  Gas-light 
Co.  V.  City  of  Saginaw,  28  Fed.  Rep.  529, 16  Am.  &  Eng.  Corp. 
Cas.  662. 

In  the  case  of  Weston  v.  City  Council  of  Charleston,  2  Pet 
462,  a  municipal  ordinance  of  the  city  of  Charleston,  adopted 
under  color  of  a  law  of  the  state,  was  held  to  be  the  exercise 
of  an  authority  under  the  state  of  South  Carolina,  the  validity 
of  which  might  be  drawn  in  question  by  the  supreme  court 
on  the  ground  of  its  repugnancy  to  the  constitution.  The  case 
of  Wright  V.  Nagle,  101  U.  S.  791,  seems  decisive  of  the  ques- 
tion. The  case  was  as  follows :  An  inferior  county  court  of 
Georgia  was  empowered  by  the  statute  of  the  state  to  authorize 
the  establishment  of  such  ferries  and  bridges  as  it  might  think 
necessary.  It  granted  to  one  Miller  the*  exclusive  right  of 
opening  ferries  and  buUding  bridges  across  the  Oostanaul& 
and  Etowah  rivers,  at  Home,  within  certain  specified  limits. 
Miller  afterward  conveyed  his  rights  and  privileges  to  th& 
plaintiffs,  who  expended  large  sums  of  money  in  building  and 
maintaining  the  required  bridges.  Afterward  the  inferior 
county  court  authorized  the  defendants  to  erect  and  maintain 
a  toll-bridge  across  the  Etowah,  within  the  limits  of  the 
original  grant.  The  bill  averred  that  the  inferior  court,  "  in 
the  making  and  conferring  of  said  franchise,  exercised  legis- 
lative powers  conferred  upon  it  by  the  laws  of  the  state ;  that 
said  grant  is  in  the  nature  of  a  statute  of  the  legislature ;  that 
the  same  is  an  infringement  of  the  said  grant  and  contract 
made  bv  said  inferior  court  to  and  with  Miller,  under  whom 
plainti£^  hold,  and  impairs  the  obligation  and  validity  thereof,^ 
and  is  repugnant  to  the  constitution  of  the  United  States  (ar- 
ticle 1,  §  10,  par.  1),  which  prohibits  a  state  from  passing  any 
law  impairing  the  obligation  of  contracts."  The  court  held 
that  the  authority  to  grant  the  franchise  of  establishing  and 
maintaining  a  toll-bridge  over  a  river  where  it  crosses  a  public 
highway  is  vested  solely  in  the  legislature,  and  may  be  exer- 
cised by  it  directly,  or  be  committed  to  such  subordinate 
agency  as  it  ma^  select ;  and  that  the  grant  of  such  franchise 
by  such  subordinate  agency  was  a  grant  by  a  law  of  the  state, 
and  its  consonance  with  the  above  constitutional  guaranty 
presented  a  federal  question. 

The  case  of  New  Orleans  Gas-light  Co.  v.  Louisiana  Light 
&  Heat-produciQg  &  Manuf'g  Co.,  115  U.  S.  650,  holds  that 
the  grant  of  the  right  to  supply  gas  to  a  municipality  and  its 
inhabitants  through  pipes  and  mains  to  be  laid  in  the  public 
streets  is  a  grant  of  a  franchise  vested  in  the  state,  and  that 
where  the  municipality,  acting  under  legislative  authority, 
grants  such  a  franchise  to  a  gas  company,  such  municipal 
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grant  is  in  the  nature  of  a  state  law.  To  the  same  effect  is 
the  case  of  Water-works  Co.  v.  Eivers,  115  U.  S.  674,  10  Am. 
A  Eng.  Corp.  Cas.  662. 

The  case  of  Hamilton  Gas-light  &  Coke  Co.  v,  Hamilton 
-City,  146  U.  8.  258,  is  nrged  npon  the  court  by  counsel  for 
defendant  as  announcing  a  different  doctrine.  In  this  coun- 
sel are  in  error.  The  court  held  in  this  case  that  a  municipal 
ordinance,  not  passed  under  legislative  authority,  is  not  a  law 
of  the  state,  within  the  constitutional  prohibition  against  a 
state  law  impairing  the  obligation  of  contracts.  The  ground 
of  the  decision  was  that  the  ordinance  there  drawn  in  ques- 
tion was  not  a  law  of  the  state,  for  the  reason  that  it  was  not 
passed  under  legislative  authority.  The  implication  is  clear 
that,  if  the  ordinance  in  question  had  been  passed  under  leg- 
islative authority,  it  would  have  been  held  to  be  a  state  law, 
within  the  meaning  of  article  1,  §  10,  par.  1,  of  the  constitu- 
tion of  the  United  States.  To  the  same  effect  is  the  case  of 
Missouri  v.  Harris,  144  U.  S.  210.  The  case  of  Shreveport  v. 
Cole,  129  JJ.  8.  36,  yields  no  support  to  the  defendant  s  con- 
tention. Cole  and  another,  citizens  of  Louisiana,  sued  the 
city  of  Shreveport,  a  corporation  of  the  same  state,  in  the 
Oircuit  Court  of  the  United  States  for  the  western  district  of 
Louisiana.  The  case  was,  in  effect,  an  action  at  law  to  re- 
cover a  balance  alleged  to  be  due  to  the  plaintiffs  upon  a  con- 
tract with  the  defendant  entered  into  in  1871.  The  jurisdic- 
tion of  the  court  seems  to  have  been  rested  upon  the  aver- 
ments in  plaintiffs'  complaint  that  under  article  209  of  the 
atate  constitution  of  1879,  providing  "  that  no  parish  or  mu- 
nicipal tax  for  all  purposes  whatsoever  shall  exceed  ten  mills 
on  the  dollar  of  valuation,"  the  city  of  Shreveport,  being  so 
situated  as  to  need  all  the  revenue  from  such  a  tax,  could  not 
raise  funds  to  pay  its  just  debts;  that,  therefore,  plaintiffs 
are  deprived  by  that  article,  "if  same  be  valid  and  operative,** 
of  the  remedy  of  enforcing  payment  by  a  levy  of  taxes  ;  and 
that  so  said  article  impairs  the  obligation  of  their  contract 
with  the  city.  The  court  held  that  the  constitution  must  be 
construed  to  operate  prospectively  only,  in  accordance  with 
prior  decisions  of  the  state  supreme  court,  and  that,  thus 
construed,  it  did  not  impair  the  contract  of  the  plaintiffs.  If, 
however,  when  properly  construed,  the  constitution  had  con- 
ferred color  of  authority  upon  the  city  of  Shreveport  to  refuse 
to  levy  a  tax  to  discharge  its  contracts,  manifestly  the  court 
would  have  held  that  the  case  presented  a  federal  question, 
and  that  the  circuit  court  had  rightful  original  jurisdiction. 
The  case  simply  decides  that  no  federal  question  is  involved 
where  a  law,  properly  construed,  confers  no  authority  upon  a 
municipality  to  do  the  thing  which  is  claimed  to  impair  prior 
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contract  rights.  The  converse  must  be  true, — that  a  federal 
question  is  presented  if,  when  properly  construed,  the  law  of 
the  state  does  prima  facie  confer  authority  upon  the  munici* 
palitj  to  grant  rights  and  immunities  which  would  impair 
prior  contract  rights,  and  such  municipality,  under  color  of 
such  state  law,  has,  in  the  manner  provided,  actually  made 
such  grant. 

The  act  of  1891  expressly  confers  upon  the  city  of  Indian- 
apolis the  power  bj  contract,  when  approved  by  ordinance  of 
its  common  council,  to  grant  to  a  street-car  company  the  use 
of  any  street,  alley,  or  public  place  in  such  city,  and  the  right 
to  erect  necessary  structures  therein,  and  to  prescribe  the 
terms  and  conditions  of  such  use,  and  to  fix  the  prices  to  be 
charged  to  patrons.  This  statute  vested  the  municipality  with 
ample  authority  to  make  the  grant  to  the  defendant  contained 
in  the  contract  and  ordinance  of  April  24,  1893.  If  the  de- 
fendant has  not  acquired  the  rights  and  immunities  granted 
to  it  in  the  above  contract  and  ordinance,  it  is  not  because  the 
statute  does  not  expressly  authorize  the  city  of  Indianapolis 
to  grant  them,  but  Wauiie  such  grant  is  in  conflict  wit£  the 
constitutional  provision  which  prohibits  a  state  from  passing 
any  law  impairing  the  obligation  of  contracts. 

It  is  contended  that  the  constitutional  guaranty  which  pro- 
hibits a  state  from  passing  any  law  impairing  the  obligation 
of  contracts  must  be  read  into  the  state  statute ; 
BM4iM  fM-  g^jj^^  ihns  read,  the  statute  would  not  confer  any 
hitortat^w  authority  on  the  city  to  make  the  contract  and  en* 
act  the  ordinance  m  Question,  and  therefore  no 
federal  question  would  be  involved.  If  such  concession  were 
granted,  it  is  argued  that  no  law  of  the  state,  however  clearly 
it  might  impair  the  obligation  of  contracts,  would  present  a 
federal  question,  because  the  bane  and  antidote  would  go 
together.  If  the  constitutional  prohibition  was  read  into  the 
state  law,  the  federal  question  would  still  remain.  The  fed* 
eral  question  in  all  such  cases  is,  Does  the  statute  of  the  state, 
or  the  grant  made  by  a  municipality  thereunder,  when  fairly 
construed,  and  treating  it  as  otherwise  valid,  present  a  case 
falling  within  the  prohibition  of  the  constitutional  guaranty 
in  question  ?  If  the  law  of  the  state,  or  a  municipal  grant 
under  its  authority,  is  a  valid  enactment,  except  for  its  repug- 
nancy to  the  provision  of  the  constitution  which  prohibits  a 
state  from  passing  any  law  impairing  the  obligation  of  con- 
tracts,  then  such  repugnancy  presents  a  federal  (question,  and 
gives  this  court  jurisdiction.  Such  a  case  is  exhibited  by  the 
bill  of  complaint. 

Let  the  motion  to  dismiss  be  overruled. 
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Straet  Railway — Franchise  to  Use  Street — Exclusive  Privilege! — In  Fidel- 
ity Trust  &  Safety  Vault  Co.  v.  Mobile  St.  R.  Co.,  58  Fed.  Rep.  687,  it 
was  held  that  a  fraDchise  to  use  land  for  a  right  of  way  is,  in  its  very 
nature,  exclusive,  so  that  the  privileges  and  powers  granted  in  respect  to 
its  use  may  be  fully  exercised ;  and  dispossession  of  any  portion  of  j^roperty 
subject  to  the  use  of  a  franchise  in  actual  use  is  tantamount,  in  its  legal 
efiect,  to  the  taking  of  the  franchise  pro  tanto. 

In  Fidelity  Trust  &  Safety  Vault  Co.  v.  Mobile  St.  R.  Co..  58  Fed.  Rep. 
687,  it  was  held  that  the  court  will  protect  its  receiver  in  the  possession 
and  proper  use  and  management  of  the  property  and  privileges,  and  fran- 
chises pertaining  thereto,  committed  to  him,  and  that  the  court  will  extend 
euch  protection  even  to  restraining  another  railroad  company  from  proceed- 
ing to  condemn,  or  to  subject  to  its  use,  property  in  the  possession  of  its 
receiver,  by  proper  legal  proceedings,  and  will  more  readily  do  so  when 
such  condemnation  or  use  is  sought  or  attempted  to  be  had  without  any 
legal  proceedings  being  taken  for  that  purpose. 

Street  Railway — Appropriation  of  Franchise  by  Another  Companyi — ^In 
Fidelity  Trust  &  Safety  Vault  Co.  v.  Mobile  St.  R.  Co.,  63  Fed.  Rep.  687, 
it  was  held  that  one  public  corporation  cannot  take  the  franchises  of  an- 
other public  corporation,  in  actual  use  by  it,  unless  expressly  authorized  to 
do  so  by  the  legislature,  and  then  only  by  proper  legal  proceedings  of  con- 
demnation ;  and  such  taking  must  not  materially  diminish  or  impair  the 
usefulness  of  a  franchise  in  exercise. 

Remedy — Duty  of  Court. — In  Germantown  Pass.  R.  Co.  e.  Citizens^  Pass. 
R.  Co.,  151  Pa.  St.  188,  it  was  held  that  the  statute  providing  that  when- 
ever the  rights  of  one  corporation  are  alleged  to  have  been  interfered  with 
by  another  claiming  a  rifi^ht  to  do  the  act  from  which  such  injury  results, 
it  should  be  the  duty  of  the  court  in  which  such  proceedings  are  had,  to 
ascertain  whether  such  corporation  does  possess  the  right  and  franchise  to 
do  such  injurious  act,  and  if  not,  to  restrain  such  injurious  acts  by  injunc- 
tion, enables  a  street-railway  company  to  contest  the  interference  of  another 
in  laying  down  tracks  in  a  street  already  occupied  by  its  own  tracks. 

In  Fidelity  Trust  &  Safety  Vault  Co.  e.  Mobile  St.  R.  Co.,  58  Fed.  Rep. 
687,  it  was  held  that  '*the  grant  to  the  Mobile  Street  Railway  Company, 
in  its  own  nature,  amounts  to  an  extinguishment  of  the  right  of  the  gran- 
tors, and  implies  a  contract  not  to  reassert  that  right;  and  said  raUway 
company  should  be  protected  from  impairment  of  its  privileges  and  fran- 
chises under  such  srant  by  any  attempt  to  appropriate  or  interfere  with  the 
same  for  the  use  of  the  Mobile  Electric  Railway  Company;  and  if  the  use 
proposed  to  be  made  by  the  Mobile  Electric  Railway  Company  of  the  road- 
oed  or  track  of  the  Mobile  Street  Railway  Company  obstructs,  hinders,  or 
embarrasses  the  use  and  usefulness  of  that  part  of  the  first  acquired  right 
which  is  in  actual  use  by  the  receiver,  it  would  be  an  illegal  use,  and 
should  be  prohibited." 

Grant  of  Exclusive  Privileges  to  Street  Railway  Companleti — See  notes, 
33  Am.  &  £ng.  R.  Cas.  216,  86  Am.  &  £ng.  R.  Cas.  116. 
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Street  Railroads— Municipal  Control — Sale  of  Tickets  on  Cars. — The 
street  railway  of  the  city  of  Lincoln  is  so  far  under  the  control  of  the  mu- 
nicipality that  the  latter  may  fix  the  rates  of  fare  for  passage  over  said  rail- 
way, and  may  require  tickets,  6  for  25  cents,  to  be  kept  for  sale  by  each 
conductor  of  a  street  car.    A  street  railway  has  no  depots.    Its  stopping- 

{>laces  are  on  each  street  corner,  and  it  transacts  its  business  with  the  pub- 
ic in  its  cars,  and  its  tickets  should  be  kept  for  sale  where  it  transacts  its 
business  with  the  public. 

Error  to  Lancaster  district  court. 

Marquette  Deweeae  (k  HcJOL  and  W.  O.  Clark,  for  plaintiff  in 
error. 

Oeo.  H.  ffastingSf  Atty,  Gen.,  N.  Z.  SneH,  and  Adams  dk 
Scott,  for  the  state. 

Maxwell,  C.J. — ^The  plaintiff  in  error  was  convicted  of  as- 
sault and  battery,  and  judgment  rendered  against  him  on  the 
verdict.  Tne  case  was  submitted  to  the  court  be- 
***  '  low  on  the  following  stipulation  of  facts  :  "  It  is 
hereby  stipulated  and  agreed  that  the  Lincoln  Street  Bailway 
Company  is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Nebraska,  running 
and  operating  in  the  city  of  Lincoln  a  line  of  street  railway, 
and  tnat  on  tne  31st  day  of  July,  1891,  William  H.  Sternberg 
was  a  conductor  on  one  of  the  cars  of  said  company,  and  on 
the  27th  day  of  August,  1891,  A.  L.  Bice  was  also  a  conductor 
on  one  of  said  company's  cars.  That  on  the  31st  day  of  July, 
1891,  one  George  H.  Bush  got  upon  one  of  the  cars  of  the  said 
company,  on  which  William  H.  Sternberg  was  conductor,  and 
demanded  of  the  said  conductor  that  he  sell  to  the  said 
George  H.  Bush,  6  Lincoln  street-railway  tickets  for  25  cents ; 
and  that  the  said  George  H.  Bush  offered  to  pay  to  the  said 
William  H.  Sternberg,  as  conductor,  the  sum  of  25  cents  for 
said  tickets ;  and  that  Mr.  Bush  demanded  a  package  of  six 
tickets  for  25  cents,  and  manifested  a  willingness  to  pay  one 
of  the  six  tickets  to  the  conductor  whenever  said  tickets  were 
delivered  to  him,  and  whenever  said  package  of  tickets  was 
delivered  to  him  he  was  ready  to  pay  and  deliver  the  26  cents, 
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and  for  that  purpose  held  the  25  cents  in  his  hand,  in  full 
view ;  and  that  said  Sternberg  refused  to  give  him  a  package 
•of  six  tickets  for  25  cents,  but,  on  the  contrary,  demanded  of 
said  George  H.  Bush  that  he  pay  the  5  cents  fare  which  was 
the  customary  charge  for  a  single  passage  on  the  car ;  and 
that  the  said  George  H.  Bush  refused  to  pay  the  said  5  cents 
fare  on  said  demand ;  and  thereupon  the  said  Sternberg  noti- 
fied him  that  he  would  have  to  leave  said  car,  which  the  said 
Bush  declined  to  do,  and  thereupon  the  said  William  H. 
Sternberg  attenipted  to  forcibly  eject  and  evict  said  party 
from  said  car.  The  said  Bush  resisted,  and  the  said  Stern- 
berg was  unable  by  himself  to  put  said  party  oS,  and  there- 
upon called  to  his  assistance  other  parties.  That  the  said 
Sternberg  and  the  parties  he  called  to  his  assistance  took 
hold  of  and  laid  their  hands  upon  the  said  Bush,  said  Bush 
all  the  time  resisting  with  all  his  power,  and  the  said  Stem- 
berg  and  the  persons  helping  him  overcame  said  Bush's  re- 
sistance, and  forcibly  ejected  him  from  the  car,  said  Stern- 
berg and  his  assistants  using,  however,  no  more  force  than 
was  necessary  to  overcome  the  resistance  of  Bush  and  put 
him  off.  That  on  the  27th  day  of  August,  1891,  A.  L.  Kice 
was  a  conductor  on  one  of  the  cars  of  the  said  street-railway 
.  company,  and  that  on  the  said  date  one  Edwin  P.  Le  Fevre 
got  upon  said  car  on  which  the  said  Bice  was  conductor  to 
ride,  and,  when  he  was  asked  for  his  fare  b^  the  said  conduc- 
tor, the  said  Le  Fevre  demanded  of  the  said  A.  L.  Bice,  con- 
ductor, that  he  sell  to  him  six  tickets  for  25  cents,  and  the 
said  E.  P.  Le  Fevre  was  ready  and  willing  and  tendered  to  the 
said  conductor  the  25  cents  for  the  tickets,  and  the  said  con- 
ductor refused  to  sell  said  tickets  to  the  said  E.  P.  Le  Fevre, 
but  demanded  of  him  5  cents,  which  was  the  customary  fare 
charged  by  the  said  company  for  a  passage  upon  its  cars,  and 
the  said  Le  Fevre  refused  to  pay  the  same,  but  insisted  on 
being  sold  six  tickets  for  25  cents,  out  of  which  he  would  pay 
to  the  conductor  his  fare  for  said  passage.  The  said  A.  L. 
Bice,  as  conductor,  still  refused  to  sell  said  tickets,  and  in- 
sisted upon  the  said  Le  Fevre  paying  the  5  cents  fare,  which 
Le  Fevre  refused  to  do,  and  thereupon  A.  L.  Bice  laid  his 
hands  upon  the  said  Le  Fevre,  and  forcibly  evicted  said  Le 
Fevre  from  the  car.  '  That  at  both  of  said  dates  there  was  a 
rule  and  regulation  made  by  said  street-car  company  by  which 
its  conductors  were  required  to  eject  and  put  off  from  its  cars 
any  person  who  attempted  to  ride  without  paying  the  cus- 
tomary fare.  That  on  all  the  cars  of  the  Lincoln  Street  Bail- 
way  Company  the  fares  are  paid  directly  to  the  conductors, 
and  not  dropped  into  a  cash-box,  and,  if  the  conductors  are 
required  to  sell  tickets,  they  would  be  obliged  to  handle  the 
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cash  fares,  as  well  as  those  paid  by  tickets.    That  both  th& 
said  K  P.  Le  Fevre  and  George  H.  iBush  had  ridden  upon  the 
said  cars  prior  to  these  dates,  and  had  attempted  to  buy  six 
tickets  for  25  cents  from  the  conductors,  and  had  been  re- 
fused, and  had  been  notified  that  said  conductors  did  not  sell 
tickets  on  the  cars.     That,  prior  to  the  putting  on  of  the  elec- 
tric cars  on  the  line  of  the  street-railway  company,  all  its 
lines  had  been  operated  by  horse  cars,  and,  under  the  system 
as  operated  by  horse  cars,  there  was  only  one  man  to  the  car, 
and  lie  was  the  driver,  and  that  all  fares  paid  by  the  passen- 
gers on  said  cars  were  dropped  into  a  cash-box,  instead  of  be- 
ing paid  directly  to  the  driver  or  conductor.     That,  under 
said  system,  it  had  been  customary  for  several  ^ears  for  the 
driver  on  the  horse  cars  to  sell  to  passengers  six  tickets  for 
25  cents,  as  required  by  an  ordinance  of  the  city  of  Lincoln. 
That  during  the  spring  of  1891   said  system  of  street  cars 
changed  from  horse  cars  to  electricity,  and  that,  under  said 
system,  all  the  fares,  both  cash  and  otherwise,  are  paid  di- 
rectly to  the  conductor.     That,  under  the  present  system  of 
operating  said  street  railway,   the  various    railroad   ticket 
agents  in  the  city  sell  tickets  24  for  $1.00,  instead  of  the  con-^ 
ductor  selling  six  for  25  cents  to  the  passengers.     That  the 
number  of  people  who  ride  upon  the  cars  of  the  Lincoln 
street  railway  per  day  is  upon  an  Average  about  7000,  and 
about  one  half  of  these  would  buy  tickets  of  the  conductors,, 
if  six  for  25  cents  were  sold  by  the  conductor.     That  on  said 
dates  there  was  in  force  an  ordinance  of  the  city  of  Lincoln 
of  the  words  and  figures  following :     *  1167.   "^o  company 
shall  charge  or  receive  more  than  6  cents  fare  for  each  pas- 
senger carried  on  any  of  said  roads,  nor  more  than  25  cents 
for  each  package  of  six  tickets.     1168.    Every  street-railroad 
company  in  this  city  shall  keep  for  sale  by  the  conductor  or 
driver  of  each  car  packages  of  tickets  of  the  required  number 
for  25  cents  each,  ready  for  delivery  during  tiie  running  of 
the  car  to  any  passenger  applying  and  paying  for  the  same. 
*    *    *    IIyO.   It  shall  be  unlawful  for  any  person  to  ride 
upon  any  street-railroad  car  in  the  city  of  Lmcoln  without 
paying  the  customary  fare  (unless  exempt  by  the  rules  of  the 
company  owning  said  railroad).    *     *    *     1172.   Any  person 
who  shall  violate  any  of  the  provisions  of  this  article  shall, 
upon  conviction  thereof,  be  fined  in  any  sum  not  exceeding 
$100,  and  be  committed  until  such  fine  and  prosecutions  are 
paid.'     On  page  457  of  the  Municipal  Code  is  an  ordinance 
which  provides  as  follows  (referring  to  the  Lincoln  Street 
Bailway  Company) :    '  Said  railway  company  shall  be  subject 
to  all  reasonable  regulations  in  the  construction  and  use  of 
said  railway  which  may  be  imposed  by  ordinances.'  '^ 
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On  the  trial  of  the  cause  the  court  instructed  the  jury  a& 
follows :  '*  The  jury  are  instructed  that  the  complaint  charges 
that  the  defendant,  on  the  31st  day  of  July,  1891,  in  the  coun- 
ty  of  Lancaster  and  state  of  Nebraska,  and  within  the  cor- 
porate limits  of  the  city  of  Lincoln,  did  unlawfully,  in  and 
upon  one  George  H.  Bush,  make  an  assault,  and  did  then  and 
there  unlawfully  strike  and  wound  him,  the  said  George  H. 
Bush.  (2)  The  assault  of  the  defendant  upon  the  person  of 
George  H.  Bush  at  the  time  and  place  alleged  in  the  com- 

Elaint  is  admitted  by  the  defendant,  and  your  verdict  should 
e  guilty  as  charged."     The  jury  returned  a  verdict  finding 
Sternberg  guilty  as  charged,  and  he  was  fined  $5  and  costs. 

The  defence  is  made  by  the  street-rail wajr  company.  The 
reasons  set  forth  by  it  in  its  brief  for  holding  the  judgment 
erroneous  are  as  follows :    (1)  The  ordinance  re-  ^  ^ 

•    •  i-i  i.        i       M  J,  L'j.    i.      Defendant's 

quiring  the  street-railway  company  to  constitute  eoitentioas. 
its  conductors  agents  for  the  sale  of  tickets  was  il- 
legal and  void  (a)  because  such  requirement  is  unreasonable 
in  law,  and  in  excess  of  the  police  power  of  the  state ;  (i)  be- 
cause the  council  of  the  city  of  Lincoln  was  without  power  to 
enact  such  requirement.  (2)  Because  the  complaining  wit- 
ness was  himself  a  wrong-doer,  and  voluntarily  provoked  and 
brought  upon  himself  the  alleged  assault,  and  was  in  any 
event  rightfully  ejected  from  said  car.  (3)  The  ordinance  is 
unreasonable,  and  exceeds  the  police  power  of  the  state.  (4} 
The  ordinance,  which  has  no  parallel  in  adjudged  cases  or  in 
current  history  of  municipal  regulations,  appears  to  have  been 
suggested  from  the  fact  that  at  an  early  day,  when  the  cars* 
were  operated  by  mules  or  horses,  in  charge  of  a  single  driver, 
the  street-railway  company,  or,  more  exactly  its  predecessor,. 
had  sold  tickets  at  the  rate  of  six  for  25  cents  through  the 
drivers.  The  drivers,  however,  were  not  permitted  to  take  up 
such  tickets,  or  to  collect  fares,  which  in  each  case  the  pas* 
senger  must  personally  deposit  in  a  fare-box.  The  driver 
was  required  to  make  change,  when  necessary,  in  a  limited 
amount,  but  even  then  was  not  permitted  to  retain  and  de- 
posit the  fare.  He  returned  the  whole  amount  to  the  passen- 
ger, who  dropped  the  fare  into  the  box.  Every  one  accus-^ 
tomed  in  those  days  to  use  the  cars  knows  that  this  rule  was- 
rigidly  enjoined  and  enforced,  and  that,  even  for  the  aged,  or 
for  women  and  children,  the  driver  was  unable  on  request  to* 
receive  or  deposit  the  fare.  Under  rapid  (electrical)  transit, 
and  with  increased  numbers  of  passengers,  pubUc  safety  re- 
quires  in  most  cases  two  men,  iiistead  of  one,  to  manage  the 
cars,  and  public  convenience  demands,  whether  reasonable  or 
not,  that  the  conductor  collect  the  fares.  These  great  im- 
provements render  the  sale  of  tickets  by  conductors  unsafe 
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and  impracticable.  The  stipulation  shows  that,  a  year  ago, 
the  street-railway  company  was  carrying  7000  passengers 
daily,  and  that  at  least  one  half  would  in  any  event  pay  cash. 
The  conductors  then  wonld  receive  $175  in  cash,  and  an 
equivalent  of  $140  in  tickets.  These  amounts  are  constantly 
increasing,  because  Lincoln  is  a  growing  city,  and  more  per- 
sons use  the  cars  each  year.  The  opportunity  for  fraud  and 
theft  on  the  part  of  the  conductor  is  manifest  A  conductor 
on  a  crowded  line  might  receive,  and  does  receive,  $15  to  $30 
daily.  For  half  or  two  thirds  of  the  cash  taken,  at  the  rate 
of  5  cents  per  fare,  he  can  substitute  tickets  necessarily  in  his 
possession  at  the  rate  of  4  cents  per  fare,  embezzling  daily 
from  50  cents  to  $2 — $15  to  $60  per  month.  The  ratio  of 
tickets  to  fares  is  necessarily  uncertain  and  variable  on  differ- 
ent lines  and  dates.  Detection,  even  by  secret  service,  would 
be  impossible,  because  a  detective,  to  form  a  correct  judg- 
ment, would  watch  so  closely  as  to  disclose  his  purpose. 

The  assertion  that  the  ordinance  in  question  is  without  a 
MuBieipai  parallel  in  the  current  history  of  municipal  regu- 
msimtioB  of  lations  is  not  borne  out  by  the  cases  cited.  On  the 
strMtraii-  contrary,  street  railways  are  constructed  for  the 
^■^■*  convenience  of  the  public.     The  cars  necessarily 

Eass  over  a  certain  prescribed  portion  of  the  streets  occupied 
y  their  tracks.  Every  street  comer  is  a  station  where  pas- 
sengers may  be  received  and  discharged.  The  streets  are  for 
the  benefit  of  all  the  public  generally,  as  well  as  the  portion 
represented  by  the  street-railway  company.  Now,  as  the  com- 
pany is  permitted  to  use  the  public  streets,  and  along  their 
tracks  have  a  ri^ht  of  way  on  which  it  is  entitled  to  preference 
over  other  vehicles  passing  along  the  streets,  it  necessarily 
follows  that  the  general  regulations  and  control  of  such  rail- 
ways are  under  the  police  powers  in  the  city  government,  and 
the  municipality  may  enact  all  reasonable  rules  for  that  pur- 
pose. Railway  Co.  v.  Berry  (Ky.),  50  Am.  &  Eng.  R.  Cas.  434; 
State  V.  Inhabitants  of  Trenton  (N.  J.  Sup.),  32  Am.  &  Eng. 
Corp.  Cas.  445 ;  St.  Louis  v.  St.  Louis  R.  Co.,  89  Mo.  44,  26 
Am.  &  Eng.  R.  Cas.  534.  It  will  be  observed  in  the  case  at 
bar  that  on  page  457  of  Municipal  Code  of  Lincoln  it  is  pro- 
vided that  "said  railway  company  shall  be  subject  to  all 
reasonable  regulations  in  the  construction  and  use  of  said 
railway  which  may  be  imposed  by  ordinances." 

The  constitution  of  1875,  to  prevent  favoritism  and  fraud, 
required  the  consent  of  a  majority  of  the  electors  thereof  of 
any  city,  town,  or  incorporated  Tallage  to  the  construction  of 
a  street  railway.  Const,  art.  13,  §  2.  This,  therefore,  was  the 
proposition  submitted  to  the  electors,  and  accepted  by  them 
and  the  street-raUway  company.     In  addition  to  this,  para- 
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graph  18,  §  67,  art.  13  of  the  statute,  grants  the  general  power 
to  regulate  and  prescribe  the  manner  of  running  street  cars,, 
to  require  the  heating  and  cleaning  of  the  same,  and  to  fix  and 
determine  the  fare  charged." 

It  is  claimed  on  behalf  of  the  company  that  the  power  "  to 
fix  and  determine  the  fare  charged"  does  not  confer  the  power 
to  require  tickets  to  be  sold  at  all,  and  therefore 
that  no  authority  for  that  purpose  exists  in  favor  ^oj^w*®™- 
of  the  city.  This  is  beggmg  the  question.  The  ueuuol  Im. 
power  to  fix  the  rates  of  fare  necessarily  carries 
with  it  all  incidents  necessary  to  carry  the  power  into  effecL 
Thus,  for  a  single  passage  the  fare  is  5  cents.  If  6  trips  are 
to  be  made,  the  price  is  fixed  at  6  for  25  cents.  A  street  rail- 
way has  no  depots.  Its  stations  are  the  street  corners,  and 
its  business  with  the  public  is  conducted  on  its  cars.  Is  it 
unreasonable  to  require  the  company  to  sell  its  tickets  at  its 
place  of  doing  business  ?  We  think  not.  The  plea  that  it  is 
liable  to  be  defrauded  by  its  employes  if  it  sells  tickets  on  the 
cars,  we  believe,  does  injustice  to  many  faithful,  reliable,  and 
diligent  persons,  whose  integrity  is  above  question,  and  is  a 
mere  pretext  to  evade  the  ordinance  requiring  tickets  to  be 
sold  on  the  cars,  as  it  will  readily  be  seen  from  the  stipulation 
of  the  facts  that  it  is  for  the  interest  of  the  company  not  to 
sell  tickets,  but  to  collect  fares  in  cash.  But,  even  if  the 
claim  on  behalf  of  the  company  is  true — which  we  do  not 
believe — it  must  comply  with  the  ordinance.  The  question 
is  one  of  power,  and  the  power  of  the  city  over  the  street 
railway  is  full  and  ample,  and  the  requirement  is  reasonable^ 
and  the  company  must  perform  on  its  part.  Mr.  Bush  there- 
fore had  a  right  to  demand  six  tickets  of  the  plaintiff  in  error 
on  offering  to  pay  for  the  same,  and  the  plaintiff  in  error  was 
guilty  of  a  wrong  in  ejecting  him  from  the  cars. 

The  judgment  is  right,  and  is  affirmed.     The  other  judges 
concur. 


Right  of  Cities  to  Compel  Saie  of  Tickets  on  Street  Cars. — Shortly  after 
the  decision  of  the  above  case  by  the  Supreme  Court  of  Nebraska,  the 
identical  question  was  presented  to  the  Supreme  Court  of  Michigan,  and 
the  two  courts  reach  the  same  conclusion.  In  City  of  Detroit  v.  Fort  Wayne 
&  B.  I.  R.  Co.,  95  Mich.  456,  it  was  held  that  an  ordinance  requiring  a 
particular-street  railroad  company  to  sell  tickets  on  its  cars  did  not  con- 
travene the  principle  that  ordinances  shall  be  general  in  their  nature  and 
impartial  in  their  operation.  Commenting  on  the  right  of  a  municipality 
to  impose  conditions  on  street-railway  companies,  the  court  said:  **The 
right  of  a  municipality,  under  the  statute,  to  refuse  its  consent  to  the 
operation  of  a  street  railway  in  its  streets  is  an  absolute  one,  and  its  power, 
in  the  first  instance,  to  impose  conditions,  is  unlimited.  The  nature  of  the 
conditions  imposed  does  not  depend  upon  other  grants  of  power.  Respect- 
ing the  imposition  of  further  conditions  after  consent  given,  it  is  only  nee- 
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^asary  that  the  municipality  keep  within  the  scope  of  the  reaenration.  In  the 
recent  case  of  Sternberg  v.  State  (Neb.)f  ttnte,  ^  aimilar  ordinance  was 
sustained  under  general  provisions  subjecting  the  company  *  to  all  reason- 
able regulations  in  the  construction  and  use  of  said  railway  which  may  be 
imposed  by  ordinance/  and  empowering  the  municipality  *to  fix  and 
determine  the  fare  charged.'  The  court  held  that  the  power  to  fix  rates  of 
fare  necessarily  carried  with  it  all  incidents  necessary  to  carry  the  power 
into  effect.  *  A  street  railway  has  no  depots.  Its  stations  are  the  street 
corners,  and  its  business  with  the  public  is  conducted  on  its  cars ; '  and 
that  it  was  not  unreasonable  to  require  the  company  to  sell  its  tickets  at  its 

glace  of  doing  business.  In  Railway  Co.  «.  Berry  (Ky.),  60  Am.  &  £ng. 
u  Cas.  484,  it  was  held  that  an  ordinance  requiring  a  street-car  company 
to  put  a  driver  and  conductor  on  each  car  was  a  proper  exercise  of  the 
city's  police  power,  and  not  an  impairment  of  the  company's  rights,  not 
being  unreasonable  or  oppressive." 


Habt 

V. 

BuGENEB  et  al 

(17.  8.  OircuU  Court  of  Appeals,  Stk  Circuit,  Dec.  19, 1892,  64  Fed.  Rap,  926.) 

Occupation  of  Street  by  Street  Railways --Right  of  Abutting  Owners  to 
Prevent  Invasion  of  Street — PartieSt — Owners  of  lots  abutting  on  or  ad- 
jacent to  a  public  street  of  a  city,  though  not  owners  of  a  fee  in  the  street, 
have  the  right  of  access  and  of  quiet  enjoyment,  such  rights  being  property 
which  may  be  protected  by  injunction  when  invsded  without  legal 
authority  ;  and  where  there  is  an  unauthorized  obstruction  in  the  street,  all 
the  adjacent  owners  who  sustain  any  special  injury  can  maintain  a  suit  for 
injunction  against  the  party  making  the  obstruction,  and  the  alleged  tres- 
passer is  the  only  necessary  party  defendant. 

Same  —  Laches  of  Abutting  Owners^  —  Where  only  one  month  and  ei^ht 
days  elapsed  between  the  time  at  which  the  franchise  was  sold  and  the  in- 
stitution by  the  abutting  owners  of  the  suit  for  injunction  to  restrain  the 
alleged  owner  of  the  franchise  from  entering  upon  the  street  in  question, 
and  such  abutting  owners  had  entered  a  public  protest  against  the  granting 
of  the  said  franchise  by  the  city  council,  and  the  attempted  invasion  of  the 
street  took  place  after  the  commencement  of  the  suit^  there  w^  no 
acquiescence  in  the  acts  of  the  alleged  owner  of  the  franchise  on  the  part  of 
the  said  abutting  owners  which  would  estop  them  from  maintaining  their 
legal  rights. 

Sale  of  Street  Railway  Franchise—"  Highest  Bidder  "—Consideration.— 
Where  a  statute  of  the  state  required  the  sale  of  a  street-railway  franchise 
to  be  **  to  the  highest  bidder  "  at  public  auction,  requiring  a  three  months, 
advertisement  o'f  the  purpose  to  sell  the  franchise,  with  particular  specifica- 
tions as  to  its  scope,  it  must  be  taken  to  mean  the  highest  bidder  in  money, 
and  the  sale  of  the  franchise  to  the  highest  bidder  ^*in  square  yards  of 
gravel  pavement "  is  invalid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
eastern  district  of  Louisiana. 
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In  equity.  Bill  by  Newton  Buckner  and  others  against 
Jadah  Hart  to  enjoin  the  construction  of  an  electric  trolley 
railway  in  front  of  complainants'  premises. 

By  ordinance  5784,  C.  S.,  adopted  November  17, 1891,  the 
common  council  of  the  city  of  New  Orleans  ordained  **  that 
the  comptroller  give  notice  in  a  newspaper  that  he  will,  at 

public  auction,  in  the  council  chamber,  on  the day  of , 

1891,  at  the  hour  of  twelve  o'clock  meridian,  sell  to  the 
highest  bidder  the  right  of  way  for  twenty-five  (25)  years,  for 
street-railway  purposes,  over  the  following  streets,  to  wit: 
Commencing  within  120  feet  of  the  Canal-street  ferry-landing ; 
thence  on  the  north  side  of  Canal  street,  over  the  trunk-line  of 
the  Canal  and  Claiborne  Street  Bailroad  Company,  to  Caron- 
delet  street ;  along  Carondelet  street,  over  the  track  of  the 
Crescent  City  Bailroad  Company,  to  Clio  street ;  alon^  Clio 
street  to  Constance  street ;  along  Constance  street  to  Louisiana 
avenue  ;  Louisiana  avenue  (north  side)  to  Camp  street ;  Camp 
street  to  Exposition  boulevard  (or  lower  side  of  Audubon 
park)  and  returning  along  Camp  street  to  Henry  Clay  avenue 
•street,  Henry  Clay  avenue  street  to  Coliseum  street,  Coliseum 
street  to  Louisiana  avenue  street  (south  side),  Louisiana 
avenue  street  to  Laurel  street.  Laurel  street  to  St.  Mary 
street,  St.  Mary  street  to  Constance  street,  double  track  on 
Constance  street  to  Calliope  street.  Calliope  street  to  St. 
Charles  street ;  thence  down  St.  Charles  street,  over  the  track 
of  the  Crescent  City  Bailroad  Company,  to  Canal  street ;  and 
thence  along  Canal  street,  using  the  trunk  line  of  the  Canal 
and  Claiborne  Bailroad  Company,  to  the  starting-point  at 
Canal-street  ferry-landing.  *  *  *  AH  in  accordance  with 
map  of  said  route  and  specifications  in  the  office  of  the  city 
-engineer."  In  obedience  to  this  ordinance,  the  comptroller 
published  for  three  months,  according  to  law,  the  following 
■advertisement :  "  Public  notice  is  hereby  given  that  on  Mon- 
day>  March  28th,  1892,  in  the  council  chamber,  at  the  city 
hall,  at  the  hour  of  12  o'clock  m.,  will  be  sold  at  public  auc- 
tion to  the  highest  responsible  bidder  the  right  of  way  for 
twenty-five  (25)  years,  for  street-railway  purposes,  over  the 
following  streets  to  wit  [giving  the  description  above  men- 
tioned] ;  *  *  *  all  in  conformity  with  map  of  said  route 
and  specifications  in  the  office  of  the  city  engineer,  and 
ordinance  No.  5784,  C.  S.,  adopted  November  17th,  1891." 

After  providing  the  method  in  which  the  road  is  to  be  con- 
structed, the  character  of  the  rail  and  the  ties,  the  character 
of  the  paving  to  be  done  in  the  streets  through  which  the  road 
ran,  and  the  obligations  to  be  assumed  with  reference  to  the 
paving,  repair,  and  maintenance  of  the  streets,  the  specifica- 
tions, approved  by  city  council,  provided :  **  This  line  may  be 
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operated  by  any  motive  power  now  successfully  applied  in 
tne  United  States,  except  steam.  The  speed  shall  not  exceed 
twelve  miles  per  Lour,  unless  by  ordinance  of  the  council. 
Cars  shall  not  stop  except  at  the  further  side  of  crossings. 
*  *  *  To  enable  bidders  to  estimate  the  cost  of  the  pav- 
ing, the  city  holds  offers  to  deliver  gravel  to  the  purchaser  of 
the  franchise  at  a  fixed  rate  and  a  fixed  time.  These  offers 
can  be  seen  at  the  office  of  the  city  engineer.  Work  of  con- 
struction shall  begin  within  two  weeks  after  the  date  of  the 
signing  of  the  contract,  and  so  completed  as  to  be  in  opera- 
tion within  one  year  after  the  same  date.  A  bond  of  $60,000, 
approved  by  the  mayor,  shall  be  given  to  insure  the  com- 
mencement and  completion  of  the  work,  and  in  satisfactory 
manner,  within  the  dates  specified.  The  party  or  parties  ta 
whom  the  right  of  way  is  sold  shall  engage  and  contract  with 
the  city  of  New  Orleans  to  construct  a  certain  number  of 
square  yards  of  gravel  pavement,  according  to  the  general 
specifications  for  such  paving,  and,  together  with  accompany- 
ing Belgian  blocks,  bunting,  curbs,  counter-curbs,  and  gutter- 
bottoms,  which  shall  be  estimated  for  and  computed  in  the 
number  of  square  yards,  and  not  to  be  charged  for  as  an 
extra,  or  in  addition  to  said  square  yards  of  paving,  which 
shall  be  constructed  on  such  streets  and  commencing  at  such 
points  as  the  city  council  may  hereafter  designate."  And  by 
supplementary  specifications,  showing  neither  approval  by 
city  council  nor  date,  it  was  provided :  "  The  sate  of  this 
franchise,  under  the  right  of  the  city  to  reject  any  or  all  bids, 
shall  be  adjudicated  to  the  party  or  parties  who  offer  to  build 
the  ^eatest  number  of  square  yards  of  gravel  pavement,  in- 
cluding, without  extra  cost,  paving,  curb-planking,  curbs, 
gutter-bottoms,  counter-curbs,  wings,  Belgian  block-crossings, 
and  bunting  along  the  tracks  and  culverts,  provided  that  such 
bid  is  not  less  than  60,000  square  yards.  The  terms  upon 
which  the  work  of  paving,  etc.,  can  be  done  are  on  file  in  the 
office  of  the  city  engineer." 

At  the  date  and  place  appointed  in  the  advertisement  Judah 
Hart  appeared  and  bid  tne  minimum  fixed  in  the  specifica- 
tions ;  that  is,  60,000  square  yards  of  gravel  pavement.  This 
bid  was  duly  reported  to  the  council  by  the  comptroller,  and 
the  council  thereupon  passed  ordinance  No,  6260,  C.  S., 
adopted  April  12,  1892,  directing  the  mayor  to  enter  into 
a  notarial  contract  with  Judah  Hart  for  the  right  of  way  for 
25  years,  for  street-railway  purposes,  over  the  route  desig- 
nated in  the  advertisement,  all  in  conformity  with  the  map  of 
said  route  and  specifications  in  the  office  of  the  city  engineer, 
and  ordinance  5784  C.  S.,  adopted  November  17,  1891,  and  a& 
per  his  bid  of  March  28,  1892.     The  parties  thereupon  went 
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before  the  cit^  notary  on  the  8th  of  June,  passed  the  notarial 
contract  provided  for  by  ordinance  6260,  and  gave  a  bond  for 
$50,000,  required  by  the  ordinance.  On  June  28, 1892,  a  large 
Bumber  of  property-holders  on  Constance  street,  between 
Felicity  and  Calliope  streets,  petitioned  the  council  not  to 
permit  the  laying  of  a  double  track  on  that  street,  as  it  was 
a  very  narrow  street,  and  asking  the  council  to  order  the 
removal  of  one  of  the  tracks  provided  for  in  the  franchise 
sold  to  Judah  Hart  to  some  other  street  This  petition  was 
referred  to  the  streets  and  landings  committee,  who  referred 
the  matter  to  a  subcommittee.  This  subcommittee  reported 
that  the  objection  of  the  property  holders  on  Constance  street 
was  well  founded,  and  advised  that  one  of  the  tracks  be 
changed  to  Coliseum  street  from  Louisiana  avenue  to  Bace 
street,  and  on  Bace  street  to  Camp  street,  and  on  Camp  street 
over  existing  tracks.  The  report  of  the  subcommittee  was 
taken  up  by  the  whole  committee,  and  approved,  and  this 
committee  thereupon  reported  an  ordinance  to  the  council, 
modifying  the  rignt  of  way  of  the  franchise  granted  to  Hart. 
This  ordinance  was  adopted,  and  became  ordinance  No.  6595, 
C  S.  It  provides  that  "  whereas,  the  route  of  the  street  rail- 
road francnise  adjudicated  to  Judah  Hart  under  the  provisions 
of  ordinance  No.  5784,  C.  S.,  provides  for  a  double  track  on 
Constance  street,  from  St.  Mary  street  to  Calliope  street ;  and 
whereas,  Constance  street,  between  the  points  designated,  is 
too  narrow  for  the  construction  and  operation  of  a  double 
track,  regard  being  had  to  the  interests  of  the  residents  on 
said  street ;  and  whereas,  it  is  to  the  interest  of  the  city  that 
the  route  of  said  railroad  should  be  modified  so  as  to  take 
said  double  track  off  of  Constance  street,  and  to  make  one  of 
said  tracks  run  on  Coliseum  street  from  Louisiana  avenue  to 
Bace  street,  and  thence  to  Camp  street ;  and  whereas,  the  said 
Judah  Hart  is  willing  to  accept  the  modification  of  said  route 
as  herein  proposed  :  '*  Section  1.  Be  it  ordained  by  the  com- 
mon council  of  the  city  of  New  Orleans,  that  the  route  of  said 
railroad  adjudicated  to  Judah  Hart  under  the  provisions  of 
said  ordinance  No.  5784,  C.  S.,  be  changed,  amended  so  as  to 
read  as  follows,  to  wit :  *  *  *  j"  giving  the  changed  route, 
taking  one  of  the  tracks  off  of  Constance  street,  and  the 
removal  of  that  track  from  Constance  street  and  Laurel  street 
to  Coliseum  street,  from  Louisiana  avenue  to  Bace  street, 
through  Bace  street  to  Camp  street,  and  down  a  portion  of 
Gamp  street  over  the  tracks  of  the  Crescent  City  Bailroad. 
The  whole  body  of  the  franchise  above  Louisiana  avenue  and 
below  Bace  street  remained  entirely  unchanged. 

The  second  section  of  the  ordinance  provided  that  Judah 
Hart  should  signify  his  acceptance  of  this  order  by  a  notarial 
56  A.  &  £.  K.  Cas.— 28 
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contract,  signed  by  himself  and  the  mayor  before  the  city 
notary,  and  authorizing  the  mayor  to  enter  into  such  contract 
with  Hart,  changing  the  route  of  the  railroad.  This  ordinance 
was  adopted  on  the  2d  of  August,  1892.  While  this  ordinance 
was  pending,  to  wit,  on  July  16th,  certain  property-holders  on 
Coliseum  street,  between  Louisiana  avenue  and  Bace  street^ 
presented  to  the  council  a  petition,  protesting  against  the 
granting  of  the  right  of  way  to  lay  a  railroad  on  that  part  of 
Coliseum  street ;  the  ground  of  their  protest  being  that  peti- 
tioners had  at  a  heavy  expense  recently  gravelled  the  street ; 
that  it  is  the  only  street  running  through  that  part  of  the  city, 
and  the  only  one  of  the  smaller  streets  left,  not  now  defaced 
with  railroad  tracks ;  and  averring  that  a  great  hardship  would 
thereby  be  worked  to  the  petitioners  to  have  the  said  street, 
which  they  had  recently  been  put  to  the  expense  of  construct- 
ing, ruined,  and  that  it  would  be  a  great  inconvenience  to  the 
general  community  which  now  uses  the  said  street  as  a  pleas- 
ure drive.  In  accordance  with  the  provisions  of  the  ordinance, 
the  mayor  and  Judah  Hart  appeared  before  the  city  notary  on 
the  9th  day  of  September,  and  executed  a  notarial  contract, 
embodying  the  terms  of  the  ordinance. 

Work  was  immediately  commenced  hj  Hart  under  these 
ordinances,  and,  as  shown  by  the  affidavit  of  M.  J.  Hart  and 
the  affidavit  of  G.  A.  Hopkins,  prior  to  the  15th  day  of  Octo- 
ber, 1892,  Hart  had  entered  into  contracts  for  the  construction 
and  equipment  of  the  said  property,  amounting  to  the  sum  of 
$363,050.  Large  amounts  of  materials  provided  for  in  said 
contracts  had  prior  to  that  date  been  delivered  by  the  con- 
tractors. Ten  thousand  dollars'  worth  of  gravel  had  been 
delivered  and  put  in  position.  Eight  thousand  seven  hundred 
feet  of  Camp  street,  from  Louisiana  avenue  to  Joseph  street, 
had  been  graded,  and  cross-ties  and  track  material  delivered 
for  the  roadbed.  Coliseum  street  had  been  graded  for  a  single 
track  from  Louisiana  avenue  to  Napoleon  avenue,  a  distance 
of  three  thousand  six  hundred  feet,  and  cross-ties  and  track 
material  were  delivered  for  the  roadbed.  Twelve  thousand 
cross-ties  had  been  delivered  at  the  CarroUton  avenue  switch 
from  the  belt  line  to  be  put  in  the  construction  of  the  railroad, 
and  track  material  for  about  seven  miles  of  track  had  been 
put  in  position.  Thousands  of  dollars  had  been  spent  in  the 
excavation  of  the  streets  covered  by  the  franchise,  and  nearly 
all  the  material  for  the  overhead  work  and  construction  had 
been  delivered  by  the  contractors  and  put  in  place  along  the 
route  of  the  railroad. 

On  the  17th  of  October,  1892,  Newton  Buckner  and  six 
other  persons,  claiming  to  be  property-holders  on  Coliseum 
street  between  Louisiana  avenue  and  iBace  street,  being  that 
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part  of  Oolisenm  street  covered  by  the  modification  of  the 
route  provided  for  under  ordinance  No.  6595  0.  S.,  filed 
a  petition  in  the  civil  district  court  for  the  parish  of  Orleans, 
averring  that  they  were  owners  of  real  estate  on  the  desig- 
nated portion  of  Coliseum  street ;  that  they  had  lately  con- 
tributed large  sums  of  money  for  the  purpose  of  paving  said 
Coliseum  street  with  Bosetta  gravel ;  that  by  reason  of  the 
paving,  as  well  as  by  the  fact  that  adjoining  Darallel  streets 
are  occupied  by  street-railroad  tracks,  said  Coliseum  street 
had  become  a  thoroughfare  much  resorted  to  by  the  citizens 
of  New  Orleans  as  a  pleasure  drive,  and  that  by  reason  of  said 
paving  the  value  of  their  property  had  been  enhanced ;  that 
the  city  council  had  adopted  ordinance  No.  5784,  directing  the 
advertisement  and  sale  of  the  street-railroad  franchise  therein 
mentioned ;  that  the  comptroller  had  advertised  the  said 
franchise  for  sale,  but  did  not,  as  required  by  section  4  of  act 
135  of  the  Acts  of  Louisiana  of  1888,  publish  the  specifications 
of  the  franchise ;  thai  the  comptroller  did  not,  at  the  expira- 
tion of  the  delay,  as  required  by  ordinance  No.  5784,  and  by 
the  act  of  1888,  sell  to  the  highest  responsible  bidder  the 
franchise ;  but,  instead  of  selling  the  same,  pretended  to  ac- 
cept, as  the  consideration  of  the  franchise,  an  offer  of  Judah 
Hart  to  furnish  the  citv  of  New  Orleans  not  less  than  60,000 
square  yards  of  gravel  paving ;  that  by  virtue  of  ordinance 
No.  6260  the  mayor  and  Judah  Hart  had  entered  into  a  pre- 
tended contract  with  reference  to  the  said  franchise  ;  that,  as 
said  specifications  had  not  been  published  as  provided  by 
law,  and  as  the  aforesaid  franchise  had  not  been  sold  at  public 
auction  to  the  highest  under  the  requirements  and  limitations 
of  ordinance  No.  5784,  C.  8.,  and  Act  135  of  1888,  the  said 
offer  of  said  Hart  to  acquire  said  franchise,  and  the  said  ordi- 
nances Nos.  5784,  C.  S.,  and  6260,  C.  8.,  and  the  pretended 
contract  of  the  8th  of  June,  1892,  were  absolute  nullities,  and 
devoid  of  all  legal  effect,  and  did  not  and  could  not  convey  to 
him  the  franchise. 

They  further  aver  the  passage  of  ordinance  No.  6595,  C.  8., 
modifying  the  route  as  originallv  adjudicated,  and  that  the 
franchise  or  right  of  way  over  the  part  of  Coliseum  street 
granted  by  the  modification  greatly  exceeds  in  value  the  rights 
of  way  over  those  streets  for  which  it  was  thus  permitted  to 
be  substituted ;  but  that  in  spite  of  this  fact  said  change  was 
by  said  common  council  ordained  without  consideration  of 
the  city  of  New  Orleans,  without  publication,  and  without 
adjudication  of  said  franchise,  as  required  by  Act  No.  135  of 
1888  ;  that  petitioners  vainly  protested  to  the  common  council 
against  the  change ;  that  they  are  informed  and  verily  believe 
that  said  Judah  Mart,  under  this  ordinance,  intends  to  enter 
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upon  OoliBeum  street,  between  Louisiana  avenue  and  Bace 
street,  for  the  purpose  of  laying  a  roadbed  and  tracks  for 
a  street  railway,  the  same  to  be  operated  by  using  as  motor 
power  the  so-called  trolley  system  of  electricity,"  and  that,  if 
permitted  to  do  so,  he  will  utterly  ruin  the  paving  of  Coliseum 
street,  thereby  in^cting  upon  petitioners  irreparable  injury, 
besides  depreciating  the  value  of  their  property  more  than 
$10,000 ;  that  the  trolley  system  of  electricity  is  an  unmiti- 
gated nuisance,  ''pre-eminently  dangerous  to  life,  and  de- 
structive to  peace  and  comfort,"  and  that  its  adoption  for 
a  narrow  street  like  Coliseum  street,  which  has  a  width  of 
about  25  feet,  would  prevent  absolutely  the  safe  use  of  said 
street  by  other  vehicles,  and  would  render  the  approach  in 
carriages  to  petitioners*  houses  unsafe,  if  not  impossible,  and 
would  destroy  the  quiet  enjoyment  of  their  homes.  They 
pray  for  citation  of  Hart,  and  for  judgment  decreeing — ^Firs^ 
that  the  alleged  adjudication  to  Hart  under  ordinances  No& 
5784,  6260,  and  6595,  C.  S.,  and  the  contracts  of  date  the  8th 
of  June  and  the  9th  of  September,  1892,  to  be  illegal,  null, 
void,  and  of  no  effect ;  second,  perpetually  enjoining  Hart 
from  entering  upon  Coliseum  street  between  Louisiana  avenue 
and  Bace  street,  for  the  purpose  of  constructing  a  street 
railway,  under  and  by  virtue  of  said  ordinance  and  the  said 
pretended  contracts,  and  from  disturbing  the  surface  or  pav- 
ing of  said  Coliseum  street  between  Louisiana  avenue  and 
Bace  street,  or  making  any  excavations  or  constructions 
therein  or  thereon  in  furtherance  of  the  purpose  of  said  ordi- 
nance and  contract;  and,  third,  praying  for  a  preliminary 
injunction,  in  the  event  of  such  disturbance,  during  the 
pendency  of  this  suit.  Hart,  being  a  citizen  of  New  York, 
appeared,  and  removed  this  cause  into  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana. 

When  the  record  was  filed  in  the  circuit  court  the  com- 
plainants appeared  and  filed  an  amended  and  supplemental 
bill,  setting  forth  the  bringing  and  removal  of  the  suit,  and  re- 
averring  all  the  matters  contained  in  their  petition;  and 
further  averring  that,  as  front  proprietors  oi  property  on 
Coliseum  street,  between  Louisiana  avenue  and  Bace  street, 
the  railroad  proposed  to  be  constructed  by  defendant  and  op- 
erated by  the  trolley  system  of  electric  cars,  by  reason  of  its 
impairing  the  pavement  on  said  street  and  obstructing  the 
highway  and  the  approach  to  their  residences,  and  by  its 
noise  and  danger,  will  be  a  nuisance  specially  affecting  and 
injuring  irreparably  them,  and  each  of  them,  in  their  comfort 
and  convenience  and  rights  of  property ;  further  averring  that 
under  the  charter  of  the  city  of  New  Orleans  the  councu  had 
no  power  to  grant  authority  to  said  Hart  to  construct  and  op» 
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«rate  a  road  by  means  of  the  trolley  system  of  electricity. 
They  farther  show  that  Hart  had  entered  upon  a  portion  of 
the  street  since  the  filing  of  the  suit  in  the  civil  district  court, 
and  they  pray  for  a  preliminary  injunction  to  restrain  him. 
Notice  was  given,  the  matter  was  heard,  the  circuit  court 
granted  the  injunction,  and  Hart,'  under  section  7  of  the  act, 
approved  March  3,  1891,  has  appealed  to  this  court. 

On  the  hearing  of  the  iniunction  the  complainants  offered 
no  affidavits  in  support  of  the  allegations  of  their  petition  and 
Amended  bill,  except  the  affidavit  of  one  of  the  complainants, 
Newton  Buckner,  as  to  the  truth  of  the  averments  of  the  pe- 
tition and  bill  themselves.  The  defendant  offered  the  affidavit 
of  the  city  engineer  and  that  of  M.  J.  Hart,  together  with  maps 
of  Coliseum  street  and  Constance  street,  to  show  that  Coliseum 
street  between  Bace  street  and  Louisiana  avenue  was  25  feet 
wide  from  outer  curb  to  outer  curb,  and  that  there  was  a  space 
of  9  feet  and  2  lines  on  each  side  of  the  railroad  track  between 
the  centre  of  the  rail  and  the  outer  curb,  leaving  ample  space 
on  each  side  of  the  track  for  the  use  of  the  general  public 
and  the  passage  and  standing  of  vehicles  ;  and  showing  that 
the  double  track  on  Constance  street  would  leave  only  '4  feet 
And  2  lines  between  the  trend  of  the  rail  and  the  exterior  curb 
— a  space  entirely  too  narrow  to  permit  the  standing  or  pas- 
sage of  a  vehicle.  The  affidavit  of  Brown,  city  engineer,  M.  J. 
Hart,  and  G.  A.  Hopkins,  engineer,  together  with  the  profiles 
of  Coliseum  street,  and  the  specifications  for  the  construction 
of  the  railroad  on  that  street,  tend  to  show  that  the  taking  up 
of  the  gravel  pavement,  the  laying  of  Belgian  block  between 
the  tracks,  and  a  bunting  of  the  same  on  each  side  of  the  rail, 
and  the  renewal  of  the  gravel  on  the  street  in  accordance  with 
the  specifications,  will  make  the  street  better,  more  substan- 
tial, and  more  durable  for  public  use  than  before.  The  affi- 
davits of  B.  T.  Macdonald  and  E.  J.  Hathorne  show  that  the 
trolley  system  is  not  a  nuisance,  and  that  it  is  not  dangerous 
to  life  or  property. 

The  following  are  the  assi^ments  of  error  on  appeal :  "  (1) 
That  the  court  eiured  in  holding  that  the  city  council  had  no 
right  or  power  to  change  the  route  of  said  road  from  Con- 
stance and  Laurel  to  Coliseum  street,  from  Louisiana  avenue  to 
Bace  street,  without  three  months'  advertisement  and  adjudi- 
cation ;  (2)  that  the  court  erred  in  holding  that  the  adjudica- 
tion of  the  whole  franchise  at  a  price  to  be  paid  in  gravel 
pavement  was  void ;  (3)  that  the  court  erred  in  holding  that 
the  complainants  had  any  right  or  authority,  under  the  alle- 
gations of  their  bill,  and  in  the  absence  of  the  city  of  New 
Orleans  as  a  party  in  the  record,  to  raise  the  questions  cov- 
ered  by  assignment  in  error  No.  2 ;  (4)  that  the  court  erred  in 
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holding  that  the  complainants  were  not  estopped,  under  the 
facts  set  forth  in  the  affidavits,  from  raising  any  objection  to 
the  construction  by  the  defendant  of  the  railway  in  question 
under  his  grants  from  the  city  of  New  Orleans." 

Edgar  H.  Farrar  {B.  F.  tfonaa  and  Ernest  B,  KrvJttschniii 
on  the  brief),  for  appellant. 

Harry  H,  Hall  ana  W.  Wirt  HotoCy  for  appellees. 

Pardee,  J. — The  order  appealed  from  enjoins  the  defendant 
from  entering  upon  Coliseum  street,  between  Louisiana  avenue 
and  Ilace  street,  for  the  purpose  of  constructing  a 
^"fc **th  street  railway,  and  from  disturbing  the  surface  or 

co«rt!  *  *^®  paving  of  said  Coliseum  street,  or  from  making 
excavations  or  constructions  therein  or  thereon,  by 
virtue  of  certain  city  ordinances  and  contracts  recited.  The 
propriety  of  this  order  is  all  that  is  before  us  for  review. 
Whether  the  appellees,  complainants  in  the  court  below,  are 
entitled  to  all  tne  relief  prayed  for  in  their  original  and  8up> 
plemental  bills  must  first  be  determined  in  the  court  below, 
before  this  court  can  review  on  appeal. 

The  contention  of  appellees  in  this  court  and  in  the  court  be- 
low, as  stated  by  their  counsel  in  the  elaborate  brief  filed,  is 
as  follows :  "  This  suit  is  brought  by  complainant,  not  as  tax- 

Sayers  complaining  of  a  fraudulent  or  illegal  contract  preju- 
icial  to  the  said  complainants  in  common  with  all  other 
citizens,  but  by  them  as  owners  of  realty  whose  peaceful  en- 
joyment thereof  is  illegally  threatened.  They  aver  that  de- 
fendant has  no  right  to  enter  upon  the  streets  aforesaid,  for 
the  purpose  of  constructing  his  railroad.  He  answers  that  he 
has,  by  virtue  of  the  authority  granted  to  him  by  ordinances 
6784  and  6695.  Complainants  reply  that,  in  so  far  as  said 
ordinances  pretend  to  authorize  the  trespass  complained  of, 
they  are  illegal,  and  they  pray  to  have  them  so  declared  by 
the  court.  They  do  not  asK  that,  as  between  the  city  and  de- 
fendant, the  so-called  '  contract '  be  annulled ;  but  they  say 
when  defendant  attempts  by  virtue  of  them  to  invade  respond- 
ents' rights  that  they  are  illegal,  and  do  no1»  justify  the  inva- 
sion. They  do  not  attempt  to  invalidate  any  of  Mr.  Hart's 
so-called  '  rights,'  except  in  so  far  as  they  are  used  by  him  as 

Eretended  authority  for  laying  his  tracks  on  Coliseum  street 
etween  Louisiana  avenue  and  Bace  street." 
Owners  of  lots  abutting  on  or  adjacent  to  a  public  street  of 
a  city,  even  if  not  owners  of  a  fee  in  the  street,  have 
'b^tti  *'         *^®  right  of  access  and  the  right  of  quiet  enjoyment^ 
owiien!^  *^d  such  rights  are  property  which  may  be  pro- 

tected by  injunction  when  invaded  without  legal 
authority.     Dill.  Mun.  Corp.  §  6876 ;  Dudley  v.  Tilton,  14  La- 
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Ann.  283 ;  Schnrmeier  v.  Bailroad  Co.,  10  Minn.  82  (Gil.  59} ; 
Wetmore  v.  Story,  22  Barb.  414 ;  Pettibone  v,  Hamilton,  40 
Wis.  402. 

Where  there  is  an  unauthorized  obstruction  or  closing  of  a 
public  street,  all  the  adjacent  owners  who  sustain  by  such  ob- 
struction a  special  injury  can  maintain  a  suit  for  injunction 
against  the  party  or  parties  making  the  obstruction.  Dudley 
t;.  Tilton,  supra;  Pettibone  v,  Hamilton,  supra;  GrifQng  v. 
Gibb,  2  Black,  619.  In  such  a  suit  no  other  parties  defend- 
ant than  the  alleged  trespasser  are  required.  Bailroad  Co. 
V  Ward,  2  Black,  485.  In  the  case  under  present  coDsidera- 
tion,  it  seems  that  all  the  necessary  parties,  if  not  all  the 
proper  parties,  are  before  the  court. 

The  asserted  right  of  appellant  to  invade  Coliseum  street 
was  only  acquired  one  month  and  eight  days  prior  to  the  in- 
stitution of  tne  suit  for  injunction.  It  was  granted 
by  the  council  of  the  city  of  New  Orleans,  against  ^^f.^®' 
the  public  protest  of  one  of  the  complainants  to  owwn.^ 
the  suit  and  other  residents  and  property-holders 
on  Coliseum  street.  As  we  gather  from  the  record,  the  actual 
invasion  of  Coliseum  street  between  Louisiana  avenue  and 
Bace  street  took  place  since  the  commencement  of  the  suit, 
and  then  was  apparently  for  the  purpose  of  raising  the  ques- 
tion of  righi  Until  the  actual  or  attempted  invasion  of  the 
street,  the  property-holders  thereon  were  not  required  to  go 
into  the  courts  to  attack  a  pretended  right  which,  until  their 
street  was  invaded,  in  no  wise  affected  them,  except  in  com- 
mon with  all  the  other  property-holders  and  taxpayers  of  the 
city.  Considering  the  public  protest  of  the  {)ropertY-holders, 
the  short  period  elapsing  between  the  acquisition  of  the  right 
and  the  institution  of  the  suit,  and  that  the  complainants  were 
not  specially  called  upon  to  act  until  their  street  was  actually 
invaoed,  we  are  of  the  opinion  that  there  has  been  no  acquies- 
cence, no  standing  by,  nor  sleeping  upon  r^hts,  to  any  such 
extent  as  would  equitably  estop  the  plaintins  from  maintain- 
ing their  legal  righta 

xhe  transaction  between  the  ciirjr  of  New  Orleans  and  the 
appellant  by  which  appellant  acquired  all  the  rights  that  he 
has  to   a  street-railroad  franchise   on   Coliseum  g^^of^ii. 
street  was  one  of  barter  and  exchange,  i.e ,  a  street-  way  frkackiM 
railroad  franchise  was   exchanged   for  a  certain  -'*i4»wMt 
amount  of  public  work  and  material  in  the  nature  i!|*^l[""I, 
of  gravel-paving  to  be  thereafter  constructed  on     *    *"  *"" 
the  streets  of  the  city.     The  specifications  as  to  the  street- 
railroad  franchise  disposed  of  were  reasonably  definite  and 
certain.     Those  with  regard  to  gravel-paving  to  be  furnished 
were,  perhaps,  definite  enough  as  to  character  and  composition, 
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but  were  indefinite  as  to  a  very  important  element  of  cost — 
the  street  or  streets  upon  which  the  work  was  to  be  done 
being  left  to  the  after-determination  of  the  city  council.  The 
expense  of  building,  say  60,000  square  yards  of  gravel  pave- 
ment in  the  streets  of  New  Orleans,  largely  depends  upon  the 
location  of  the  streets,  the  excavations  or  filling  necessary, 
and  the  distance  from  the  main  line  and  switches  of  the  Illi- 
nois Central  Bailroad.  The  nature  of  the  exchange  offered  by 
the  city  was  such  as  to  necessarily  limit  competition,  and  to  a 
marked  degree,  ^o  one,  however  desirous  he  may  have  been 
of  acq^uiring  the  street  railroad  franchise  offered  by  the  city 
council,  could  safely  bid  for  the  same,  unless  he  was  also  will- 
ing and  ready  to  deal  in  gravel,  and  undertake  the  business 
of  paving  streets  with  gravel ;  and  certainly  no  contractor  en- 
gaged in  the  business  of  street  paving  could  have  bid  on  the 
contract  to  the  advantage  of  the  city  unless  his  means  per- 
mitted him  to  buy,  own,  and  operate  a  street  railroad  fran- 
chise. 

Complainants  in  the  court  below  (the  appellees  here)  con- 
tend that  the  said  transaction  was  and  is  absolutely  null  and 
void,  because  entered  into  without  authority  on  the  part  of 
the  city  council,  and  in  contravention  of  the  express  limita- 
tions imposed  upon  the  city  council  in  the  charter  of  the  city 
and  by  subsequent  acts  of  legislation.  They  say  (1)  that  the 
city  of  New  Orleans  has  no  authority  under  its  charter  to  au- 
thorize a  street  railroad  to  be  operated  with  electric-power  as 
a  motor ;  (2)  that  the  use  of  the  overhead  "  trolley  "  system  is 
a  nuisance ;  (3)  that  the  street-railroad  franchise  disposed  of 
to  appellant  was  not  advertised  according  to  law ;  (4)  that  the 
franchise,  as  to  Coliseum  street,  between  Louisiana  avenue 
and  Bace  street,  was  not  advertised  at  all ;  and  (5)  that  under 
the  act  of  1888  the  city  of  New  Orleans  is  prohibited  from 
disposing  of  a  street-railroad  franchise  otherwise  than  for 
cash  and  to  the  highest  bidder.  Any  one  of  these  objections, 
if  well  taken,  sustains  the  propriety  of  the  order  appealed 
from. 

The  charter  of  the  city  of  New  Orleans  (Act  No  20,  Acte  La. 
1882)  expressly  declares  that  the  said  city  "  is  hereby  created, 
incorporated,  and  established  as  a  political  corporation  by  the 
name  of  the  city  of  New  Orleans,  with  the  following  powers, 
and  no  more."  Section  8  of  the  said  charter  (paragraph  13) 
declares  that  the  city  council  shall  "  have  the  power  to  au- 
thorize the  use  of  the  streets  for  horse  and  steam-railroads, 
and  to  regulate  the  same  ;  to  require  and  compel  all  lines  of 
railway  or  tramway  in  any  one  street  to  run  on  and  use  the 
same  track  and  turntable,  and  compel  them  to  keep  conduc- 
tors on  their  cars,  and  compel  all  such  companies  to  keep  and 
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repair  the  streets,  bridges,  and  crossings  through  or  over 
which  their  cars  run."  And  section  21  provides  that  *'  all  con- 
tracts for  public  works  or  for  materials  or  supplies  ordered 
by  the  council  shall  be  offered  by  the  comptroller  at  public 
auction,  and  given  to  the  lowest  bidder  who  can  furnish  secur- 
ity  satisfactory  to  the  council ;  or  the  same  shrill,  at  the  dis- 
cretion of  the  council,  be  advertised  for  proposals  to  be  de- 
livered to  the  comptroller  in  writing,  sealed,  and  to  be  opened 
by  such  comptroller  in  the  presence  of  the  finance  committee 
of  the  said  council,  and  given  to  the  persons  making  the  low- 
est proposals  therefor,  wno  can  furnish  security  satisfactory 
to  the  council :  provided,  that  the  council  shall  in  either  case 
have  the  right  to  reject  any  or  all  of  the  bids  or  proposals." 

At  the  same  session  of  the  legislature,  it  was  provided 
"  that  thereafter,  whenever  the  city  of  New  Orleans,  through 
her  proper  authorities,  shall  contract  with  private  corpora- 
tions or  individuals  for  the  sale  or  lease  of  public  privileges 
or  franchises,  such  as  the  right  of  way  for  street- railroads  or 
for  other  public  undertakings  within  her  legal  power  and  con- 
trol, the  price  paid  for  the  sale  or  lease  of  pubuc  privileges  or 
franchises  shall  be  applied  by  such  city  in  the  performance  of 
work  of  public  improvement  of  a  permanent  character,  such 
as  paving  of  streets,  embellishing  parks,"  etc.  Act  81,  Acts 
La.  1882. 

By  Act  135  (Acts  La.  1888),  entitled  "An  act  further  de- 
fining the  powers  and  duties  of  the  council  and  officers  of  the 
city  of  New  Orleans,  and  imposing  additional  limitations 
thereon,"  it  is  provided  in  the  first  section — "That  neither 
the  council  of  the  city  of  New  Orleans,  nor  any  committee 
thereof,  nor  any  of  the  officers  of  said  city,  shall  have  power 
to  bind  the  city  by  any  contract  for  any  public  work,  or  for 
the  purchase  of  any  materials  or  supplies  for  any  of  the  de- 

Eartments  of  the  city  government,  unless  there  shall  have 
een  previously  passed  a  resolution  authorizing  the  said  con- 
tract or  the  said  purchase,  and  unless  the  said  contract  for 
public  work  or  for  the  furnishing  of  said  materials  and  sup- 

Elies  shall  have  been  let  by  the  comptroller  to  the  lowest 
idder,  as  provided  in  section  21  of  said  charter :  provided, 
however,  that  in  cases  of  emergency  the  officers  of  the  various 
departments  may  make  bills  for  supplies  of  material  not  ex- 
ceeding fifty  dollars ;  but  in  all  sucn  cases  immediate  report 
in  writiug  of  the  making  of  such  bill  shall  be  made  by  the 
head  of  the  department  to  the  mayor,  setting  forth  the  reason 
of  its  action,  which  report  shall  be  laid  by  the  mayor  before 
the  council,  and  receive  the  approval  of  that  body  before  the 
said  bill  is  ordered  paid." 

And  in  the  second  section — "  That  on  the  first  of  January 
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and  Jaly  of  each  and  every  year  each  and  every  head  of  every 
department  of  the  city  government  shall  lay  before  the  coun- 
cil an  estimate  of  the  supplies  and  materials  (within  the  limi- 
tation of  the  appropriations  made  in  the  budget  for  his  de- 
partment) that  may  be  needed  in  his  department  during  the 
current  six  months ;  and  the  said  council  shall  approve  or 
modify,  in  its  discretion,  said  estimate,  and  shall  thereupon 
direct  the  comptroller  to  advertise  and  adjudicate  the  con- 
tract to  furnish  said  supplies  and  material,  or  so  much  thereof 
as  may  be  needed,  to  the  lowest  bidder,  as  provided  in  section 
21  of  the  city  charter."  And  in  the  fourth  section — "That 
said  council  shall  not  have  power  to  grant,  renew,  or  to  sell 
or  to  dispose  of  any  street-railroad  franchise,  except  after  at 
least  three  months'  publication  of  the  term  and  specifications 
of  said  franchise,  and  after  the  same  has  been  adjudicated  to 
the  highest  bidder  by  the  comptroller,  as  provided  in  section 
21  of  the  city  charter." 

The  intention  of  the  legislature  in  enacting  the  foregoing 
provisions  is  apparent.  The  powers  given  to  the  city  council 
under  the  charter  are  to  be  strictly  construed.  In  all  pur- 
chases of  public  work,  supplies,  and  material  full  notice  and 
free  competition  are  required,  and  the  contracts  therefore 
are  to  be  given  to  the  lowest  bidder.  In  any  disposition  of  a 
street-railroad  franchise,  either  by  grant  or  renewal,  a  full 
publicity  of  exactly  the  franchise  to  oe  disposed  of,  with  free 
competition,  and  every  adjunct  to  secure  the  best  price,  is 
required.  No  room  is  left,  if  the  statutes  are  complied  with,, 
for  secrecy,  jobbery,  favoritism,  or  the  exercise  of  political 
and  private  influence,  conceded  by  council  to  be  the  mischief 
sought  to  be  remedied,  particularly  by  the  act  of  1888  enti- 
tled '*  An  act  further  denning  the  powers  and  duties  of  the 
council  and  officers  of  the  city  of  New  Orleans,  and  imposing 
additional  limitations  thereon." 

An  examination  and  comparison  of  these  acts  in  the  light 
of  the  conceded  legislative  intention  lead  to  the  further  con- 
clusion that  in  the  purchase  of  public  works,  supplies,  and 
materia],  or  in  the  disposition  of  street-railroad  franchises, 
the  contract  of  sale  is  alone  permitted  to  the  city  counciL. 
The  contract  of  sale  is  an  agreement  by  which  one  gives  a 
thing  for  a  price  in  current  money,  and  the  other  gives  the 
price  in  order  to  have  the  thing  itself.  Civil  Code  La.  art 
2439.  It  is  only  by  a  sale  in  public  market  that  the  free  com- 
petition exacted  b^  the  statutes  can  be  obtained.  In  order  to 
purchase  at  public  auction  and  from  the  lowest  bidder,  and 
to  dispose  of  at  public  auction  to  the  highest  bidder, — almost 
of  necessity,  it  seems, — the  measure  of  value  must  be  in  cur- 
rent money.    The  act  of  1882,  quoted  above,  distinctly  infers 
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a  price  or  sum  of  money  to  be  obtained  from  the  sale  or  lease 
of  street  -  railroad  franchises,  and  directs  the  application 
thereof.  The  act  of  1888  clearly  implies  in  every  section 
quoted  that  the  city  council  is  to  purchase  public  work  and 
material  and  dispose  of  street-railroad  franchises  for  current 
money.     The  judge  of  the  circuit  court,  on  this  point,  says : 

'^  It  seems  to  me  that  where  a  bid  is  invited  in  corn  or  wine 
or  anj  goods,  wares,  or  merchandise  it  necessarily  more  or 
less  circumscribes  the  freedom  of  the  competition,  for  there 
is  more  or  less  difficulty  in  obtaining  any  article,  even  to  those 
who  have  the  money.  It  is  not  enough  that  the  city  need& 
the  article ;  the  article  itself  must  also  be  as  easily  obtia.inable 
as  money.  The  substitution  of  anything  for  money  itself 
would  naturally  give  an  advantage  to  those  who  had  that 
article,  and  who  know  how  or  where  and  upon  what  terms  it 
could  be  purchased,  and  would  make  the  sale  less  calculated 
to  absolutely  secure  the  highest  price,  and  thus  defeat  the 
object  of  the  statute.  Section  4  (Act  No.  135  of  the  Acts  of 
1888),  above  referred  to,  requires  that  the  sale  shall  be  to  the 
highest  bidder  by  the  comptroller,  as  provided  in  section  21 
of  the  city  charter.  That  section,  which  is  found  on  page  25 
of  the  Acts  of  1882  requires  that  the  sale  shall  be  offered  by 
the  comptroller,  at  public  auction,  and  given  to  the  lowest 
bidder.  Now,  it  seems  to  me  clear  that,  considering  the  ob- 
ject the  legislature  had  in  placing  this  prohibition  upon  the 
common  council,  requiring  the  long  advertisement  of  three 
months,  and  sale  at  auction  of  railroad  franchises,  they  meant 
that  the  sale  should  be  for  that  which  would  least  restrict  the 
number  of  purchasers,  as  well  as  for  the  amount  of  the  bid, 
and  therefore  meant  that  it  should  be  for  money ;  and  that 
the  sale  of  the  entire  franchise  to  the  defendant,  having  been 
for  gravel  pavement,  and  not  for  money,  is  invalid."  52  Fed. 
Rep.  837. 

This  reasoning  is  very  cogent.  ''  It  is  a  general  and  undis* 
puted  proposition  of  law  that  a  municipal  corporation  pos- 
sesses and  can  exercise  the  following  powers,  and  no  others :: 
First,  those  granted  in  express  words ;  second,  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted ;  third,  those  essential  to  the  declared  objects  and 
purposes  of  the  corporation — ^not  simply  convenient,  but 
indispensable.  Any  fair,  reasonable  doubt  concerning  the  ex- 
istence of  power  is  resolved  by  the  courts  against  the  corpo- 
ration, and  the  power  is  denied.  Of  every  municipal  corpora- 
tion the  charter  or  statute  by  which  it  is  created  is  its  organic 
act.  Neither  the  corporation  nor  its  officers  can  do  any  act, 
or  make  any  contract  or  incur  any  liability,  not  authorized 
thereby,  or  by  some  legislative  act  applicable  thereto.    All 
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Acts  beyond  the  scope  of  the  powers  granted  are  void."    DilL 
Mun.  Cforp.  §  89. 

As  has  been  noticed  above,  the  transaction  between  the 
city  of  New  Orleans  and  the  appellant^  disposing  of  a  street- 
railroad  franchise,  was  one  of  Darter  and  exchange,  neces- 
sarily limiting  competition.  The  authority  to  make  sach  a 
transaction  is  not  granted  in  express  words  in  the  charter, 
nor  is  it  necessarily  or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted ;  nor  is  it  essential  to  the  declared 
objects  and  purposes  of  the  corporation,  but,  on  the  contrary, 
as  has  been  shown,  it  is  in  conflict  with  the  legislative  intent 
as  declared  in  the  charter  and  in  the  subsequent  legislation 
referred  to.  At  all  events,  there  is  a  fair,  reasonable  doubt 
concerning  the  power  of  the  city  council  to  enter  into  the 
transaction  complained  of,  and  the  same  should  be  resolved 
against  the  corporation,  and  the  power  denied.  *'  Whatever 
is  done  in  contravention  of  a  prohibitory  law  is  void,  although 
the  nuUi^  be  not  formally  directed"  Rev.  Civil  Code  La. 
art.  12.  The  other  nullities  alleged  against  the  rights  of  appel- 
lant need  not  be  considered.  It  follows  that  the  order  ap- 
pealed from  should  be  affirmed,  and  it  is  so  ordered. 

Rights  of  Abutting  Own  art— Injunction  againtt  Conttruction  of  Street 
liaiiwayi — A  New  York  statute  of  1872  conferred  upon  the  city  of  Elmira 
power  to  convert  an  abandoned  portion  of  a  canal  into  a  public  street, 
reserving  to  the  state  the  fee  of  the  land.  In  1874,  the  provision  of  the 
-constitution  prohibiting  the  legislature  from  leasing  or  otherwise  disposing 
of  the  canals  was  amended  so  as  to  empower  the  legislature  to  confer  on 
the  said  city  title  to  the  canal  in  question.  The  laws  of  1878  provided  that 
all  of  that  portion  of  the  said  canal  in  question  *Ms  hereby  released  and 
transferred  to  the  city  of  Elmira  for  the  uses  and  purposes  of  a  street,  on 
the  condition  that  the  city  pay  a  certain  sum  to  adyerse-claimants."  Mdd^ 
that  the  state  took  the  fee  of  the  street,  and  that  abutting  owners  who 
extended  the  side-lines  of  their  roads  to  the  centre  of  the  canal-bed,  for  the 
purpose  of  acquiring,  under  the  laws  of  1881,  the  title  remaining  in  the 
state,  were  not  entitled  to  have  its  occupation  by  a  street  railroad  enjoined. 
De  Witt  V.  Elmira  Transfer  R.  Co.,  184  N.  Y.  495. 

Abutting  Owner  cannot  interfere  by  injunction  to  prevent  the  unauthor- 
ized construction  of  street  railway,  unless  he  suffers  some  special  and  serious 
injury.  See  Van  Home  v.  Newark  Pass  H.  Co.  ^N.  J.),  50  Am.  &  Eng.  R 
Cas.  d85 ;  Halsey  v.  Rapid  Transit  R.  Co.  (N.  J.),  46  Am.  &  Eng.  K  Cas.  76. 
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FOBWOOD 
V. 

Corporation  op  Cm  op  Toronto. 

(22  Ontario  Beports,  861.) 

Street  Railways — Personal  Injury— Negiis:ence. — ^The  plaintiff  in  broad 
daylight  having  hailed  a  westward- bound  tramway  car,  on  the  north  track, 
crossed  over  from  the  south  side  of  the  street  to  get  into  it ;  the  eastward- 
bound  car  at  the  time  was  coming  along  on  the  south  track  at  a  fast  trot^ 
but  was  some  300  feet  away,  to  the  west.  The  plaintiff  was  somewhat  in- 
toxicated. As  he  took  hold  of  the  westward -bound  car  to  board  it,  he  fell, 
and  the  eastward-bound  car  passed  over  his  foot,  which  was  on  the  rail^ 
The  jury  found  that  there  was  no  negligence  on  the  part  of  the  defendants, 
and  that  the  plaintiff  was  not  guilty  of  contributory  negligence,  on  which 
the  trial  judge  entered  judgment  for  the  defendants.  Sdd^  that  the  at- 
tendant or  surroundinff  circumstances  were,  in  the  absence  of  any  ezplana  - 
tory  evidence  by  the  defendants,  sufficient  to  raise  the  presumption  that 
there  was  negligence  on  the  part  of  those  in  charge  of  the  eastward -bound 
car,  the  consequence  of  which  was  the  happening  of  the  accident,  and  that 
there  must  be  a  new  trial. 

This  was  an  action  brought  by  Thomas  W.  Forwood  against 
the  City  of  Toronto  for  damages  resulting  from  a  street-rail- 
way car  running  over  his  foot,  under  circumstances  which  arc 
fully  set  out  in  the  judgments.  At  the  time  of  the  accident 
the  defendants  were  the  owners  and  proprietors  of  the  street 
railway. 

In  answer  to  questions  submitted,  the  jury  found  that  the 
street-railway  officials  were  not  guilty  of  negligence  causing 
the  accident;  but,  in  answer  to  the  question  whether  the 
plaintiff  could,  by  exercise  of  reasonable  care,  have  avoided 
the  accident,  they  also  replied  in  the  negative. 

The  learned  Judge  directed  judgment  to  be  entered  for  the^ 
defendants,  dismissing  the  plaintiffs  action  with  costs. 

Boyd,  C. — The  trial  judge  expresses  himself  as  not  satisfied 
with  the  result.     The  reading  of  the  evidence  leaves  an  im- 
pression of  surprise  on  my  mind  that  the  plaintiff  caa«  gutad 
should  have  suffered  hurt  as  he  did  unless  some  — ETideaee  ia 
strange   carelessness  is   to   be  attributed   to   the  '*>•«•»• 
driver  of  the  Sherbourne  Street  car,  by  which  the  plaintiff 
was  run  down.     The  person  called  as  the  driver  of  this  car 
disproves  his  presence  at  an^y  such  accident  as  is  in  question, 
and  in  effect  repudiates  the  idea  that  he  could  or  would  have^ 
driven  over  a  man  in  the  position  of  the  plaintiff.    Taking  the^ 
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defendants'  own  accoant  of  what  happened,  I  cannot  explain 
the  accident  unless  on  the  theory  that  the  driver  of  the  Sher- 
bourne  car  went  blindly  and  recklessly  on,  notwithstanding 
that  a  man  was  partly  on  the  track.  No  one  can  accept  the 
suggestion  of  the  driver  of  the  Spadina  car,  that  a  passenger 
is  running  into  danger  if  he  tries  to  get  into  a  stationary  car 
by  crossing  over  the  track  on  which  another  car  is  approach- 
ing at  a  distance  of  300  or  400  feet.  But  it  was  about  this 
distance  from  the  eastward-bound  Sherbourne  car  that  the 

Slaintiff  crossed  King  Street  from  the  south  side  to  ^et  on  the 
padina  car,  which  had  stopped  at  his  hail.  According  to  the 
conductor  of  this  car,  the  plaintiff  came  staggering  on  as  if  in 
liquor,  and  as  he  took  hold  of  the  rear-rail  he  fell,  and  as  the 
conductor  was  trying  to  get  him  up  the  other  car  passed  and 
crushed  his  toe  under  the  wheels.  The  driver  of  the  Spadina 
car  admits  that  if  the  driver  of  the  approaching  car  had  been 
doing  his  duty  he  should  have  seen  the  plaintiff  as  he  came 
staggering  across  the  road,  and  also  that  he  should  have  seen 
him  as  he  sat  or  lay  partially  upon  the  track.  This  driver 
aIso  says  that  the  approaching  car  was  coming  at  a  fast  trot, 
but,  according  to  the  other  driver  called  (Abbot),  it  is  against 
the  rules  of  the  company  to  go  at  that  rate  along  King  Street 
The  defendants'  own  witnesses  strongly  suggest  careless 
handling  of  the  Sherbourne  car  as  the  operative  cause  of  the 
accident.  If  the  plaintiff's  story  is  taken,  he  swears  that  the 
driver  of  the  Sherbourne  Street  car,  if  he  liked,  could  have 
prevented  running  him  down,  and  this  is  not  contradicted. 

So  it  comes  that  in  the  afternoon  of  a  summer's  day  on 
King  Street,  part  of  a  man's  foot  is  taken  off,  the  man  having 
been  presumably  seen  recumbent  or  helpless  on  the  rail  more 
than  a  hundred  feet  ahead  of  the  approaching  car  which  did 
the  mischief ;  and  no  explanation  is  given  why  it  could  not  be 
avoided. 

The  Spadina  car  stopped  to  receive  the  plaintiff  as  a  pas- 
senger ;  the  driver  of  tlie  car  coming  the  opposite  way  saw 
this,  and  it  was  his  business  so  to  manage  his  going  car  as 
not  to  run  over  or  against  one  who  had  to  cross  the  track  te 
gain  the  other  car ;  and  his  duty  of  taking  care  is  not  lessened 
but  increased  if  he  sees  the  person  has,  from  any  cause,  fallen 
on  the  street.  All  the  circumstances  here  point  to  careless 
haste  on  the  part  of  the  driver,  and  do  not  indicate  that  the 
plaintiff  stepped  so  suddenly  and  unexpectedly  into  the  track 
of  the  car  that  it  was  impossible  te  pull  up.  As  the  usage  of 
the  street  cars  is  to  stop  not  at  regular  crossings,  but  at  any 
point  where  a  passenger  appears,  it  becomes  the  duty  of  a  car 
approaching  that  point  to  act  with  such  caution  as  is  required 
of  persons  driving  over  a  crossing  for  foot  travellers,  that  is^ 


TOL.  56]    STREET  RAILWAYS — PEB80NAL  INJURIES.  447 

"to  drive  slowly,  cautiously  and  carefully  (per  Pollock,  C. J.,  in 
Williams  v.  Bichards,  3  G.  &  K.  81).  I  am  disposed  to  think 
with  an  eminent  Scotch  judge  (Lord  Moncrieff),  that  at  such 
A  point  there  is  a  strong  presumption  of  negligence  against  a 
driver  who  runs  down  a  person  in  daylight.  Cable  v.  Petrie, 
6  Bettie,  1076  (1879).  I  may  also  note  another  Scotch  case 
decided  in  1884,  which  is  not  without  pertinence  to  the 
present, — McDermaid  v.  Edinburgh  Tramways  Co.,  12  Bettie, 
15, — of  which  this  is  the  head  note  or  rubric :  A  cab  had 
stopped  to  take  in  a  passenger  in  a  steep  and  narrow  street ; 
one  of  its  wheels  rested  on  the  tramway  rail.  The  driver  of 
the  tramway  car  proceeding  down  the  incline  saw  the  obstruc- 
tion fifty  yards  away  and  whistled.  He  was  going  slowly,  but 
he  did  not  stop  his  car,  because  he  expected  up  to  the  last 
moment  that  the  cab  would  be  drawn  out  of  his  way,  and  then 
from  the  steepness  and  greasiness  of  the  street  he  was  unable 
to  do  so.  The  car  caught  the  cab  and  damaged  both  it  and 
the  horse.  Hdd,  that  the  driver  was  in  fault  in  not  stopping 
his  ear  when  he  first  saw  the  cab,  and  that  the  cabman  was 
not  guilty  of  contributory  negligence.  In  the  judgment  Lord 
Moncrieff  said :  "  I  think  it  is  plain  that  the  tramway  driver 
was  not  entitled,  on  any  pretence  whatever,  to  drive  against 
ihis  cab  if  he  could  by  any  means  avoid  it.  If  he  could  not 
by  any  means  avoid  it,  that  might  make  a  case  of  unavoidable 
accident.  *  *  *  It  would  be  a  very  dangerous  precedent  if 
we  were  to  sanction  the  notion  that  the  driver  of  a  tramway 
car  may  drive  into  any  obstacle  that  does  not  at  once  get  out 
of  his  way." 

This  case  should  be  sent  down  for  further  trial,  and  with 
that  view  vacate  the  judgment  and  reserve  the  costs  to  abide 
the  result 

Febguson,  J. — ^After  a  perusal  of  the  evidence  I  do  not 
think  that  the  plaintiff's  account  of  the  manner  in  which  he 
approached  the  car  going  westward  can  be,  for  the 
purposes  of  this  motion,  considered  the  correct  fJe^Mi!'* 
Account     There  is  too  much  evidence  against  it, 
and  it  is  not  to  me  reasonable.    What  the  evidence  in  respect 
to  this  does  show,  as  I  think,  is  that  the  plaintiff,  being  on 
the  south  side  of  King  street,  ''  hailed  "  the  car  that  was  go- 
ing westward ;   that  the  driver  of  that  car  saw  him  and 
stopped  his  car ;  that  at  the  time  the  plaintiff  '*  hailed  "  this 
car,  the  car  going  eastward  was  some  300  or  400  feet  away 
^westward)  from  the  car  that  was  stopped,  and  was  approach- 
ing (on  the  other  track,  of  course)  at  a  *'  fast  trot ; "  that  the 
plaintiff,  having  so  "  hailed  "  the  car  that  he  wanted,  did  not 
immediately  proceed  to  it,  but  hesitated,  so  that  the  drivi^r  of 
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the  car  thonght  he  intended  to  wait  where  he  (the  plaintiff^ 
was  nntil  the  car  going  eastward  shonld  have  passed.  This» 
however,  the  plaintiff  did  not  do,  for  it  seems  manifest  thai 
he  proceeded  to  the  rear  end  of  the  car  that  he  had  "  hailed/' 
and  which  had  stopped  before  the  car  going  eastward  arrived 
at  that  place. 

For  some  reason,  that  is  not  fnllj  shown  or  explained,  the 
plaintiff  was  at  the  side  of  the  rear  steps  of  this  car,  which 
was  then  standing,  had  hold  of  the  wire  (railing,  it  is  called 
in  the  evidence),  but  was  down  npon  the  street  with  his  right 
foot  extended  southward,  and,  as  appears  by  the  result,  upon 
or  over  the  rul  of  the  other  track.  This  appears  to  have 
been  his  position.  There  is  some  difference  between  the  wit> 
nesses  as  to  whether  his  face  was  eastward  or  westward,  and 
other  differences  as  well,  but  I  do  not  consider  these  o£ 
importance. 

This  seems  to  be  substantially  the  position  of  the  plaintiff 
immediately  before  the  happening  of  the  accident,  and  I  do 
not  see  that  the  evidence  shows  that  there  was  any  negligence 
on  the  part  of  those  who  were  in  charge  of  the  car  that  was. 
going  westward.  The  plaintiff,  in  his  evidence,  complains 
that  this  car  did  not  stop  when  he  ''  hailed  *'  it,  and  this  he 
desires  to  make  out  was  negligence.  I  do  not  see  .that  it 
would  be  so  in  the  sense  required  here  ;  but,  even  if  it  would 
have  been  negligence,  the  plaintiff's  evidence  in  regard  to  the 
fact  seems  to  me  to  be  entirely  overborne  hj  the  evidence  of 
the  other  witnesses  who  speak  upon  the  subject. 

Assuming,  then,  that  there  was  not  negligence  on  the  part 
of  those  in  charge  of  the  car  going  westward,  the  plaintiffs 
case  is  that  he  was,  imme^ately  before  the  happening  of  the 
accident,  in  the  position  that  I  have  endeavored  to  describe, 
on  the  street  opposite  the  steps  at  the  rear  end  of  the  car  go- 
ing westward,  and  that  the  car  going  eastward  was  negligently 
driven  over  his  foot  to  his  injury.  As  already  stated,  the 
plaintiff  must  have  gone  across  the  track  in  front  of  the  car 
going  eastward  very  soon  before  the  accident  This  car  was 
approaching  on  what  is  called  a  "  fast  trot."  It  was  admit- 
tedly the  duty  of  the  driver  to  keep  a  reasonable  lookout  in 
front  of  his  horses.  Whether  he  did  this  or  not,  he  did  drive 
over  the  plaintiff's  foot.  There  is  evidence  that  the  plaintiff 
was  staggering  from  intoxication  when  he  so  crossed  from  the 
south  side  of  the  street,  and  if  so,  and  the  driver  was  looking 
as  he  should  have  done,  one  would  say  that  he  must  have 
noticed  this  condition  of  the  plaintiff.  Against  this,  however, 
the  plaintiff  says  that  he  was  not  drunk  at  the  time.  He  does^ 
however,  admit  that  he  had  been  drinking,  and  his  evidence 
on  the  subject  does  not  wear  a  firm  aspect    I  think  it  shoxdd 
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be  taken  as  proved  that  the  plaintiff  was  in  this  condition  as 
he  crossed  from  the  south  side  of  the  street  before  the  car 
going  eastward. 

This  car,  though  upon  a  track,  was  entirely  under  the  con- 
trol of  the  defendants ;  that  is  to  say,  no  other  person  had 
any  share  in  the  management  of  it ;  it  was  approaching  at  the 
rate  of  speed  above  alluded  to.  Driving  over  a  person  on  the 
street  in  broad  daylight  is,  I  think,  an  event  of  unusual 
occurrence  ;  it  is  a  thing  that  rarely  occurs  if  those  who  drive 
use  proper  care.  The  driver  of  this  car  might  have  seen,  I 
think  ought  to  have  seen,  the  plaintiff  so  crossing  before  his 
car  in  the  condition  in  which  he  was  ;  and  although  it  may  be 
said  that  the  plaintiff  did  not  by  direct  evidence  show  any 
specified  negligent  act  or  omission  on  the  part  of  those  in 
charge  of  the  car  on  which  to  rest  his  action,  yet  the  happen- 
ing of  the  accident  and  these  attendant  or  surrounding  cir- 
cumstances are,  I  think,  sufficient  to  raise  the  presumption 
that  there  was  negligence  on  the  part  of  those  in  charge  of 
this  car,  the  consequence  of  which  was  the  happening  of  the 
accident.  There  is,  I  think,  reasonable  evidence,  in  the 
absence  of  any  explanation  by  the  defendants,  that  the  acci- 
dent arose  from  want  of  care  on  their  part.  See  Scott  v.  The 
London  and  St.  Catharine's  Docks  Co.,  3  H.  &  C.  596,  601. 
Shearman  and  Bedfield  on  Negligence  (4th  ed.),  sec.  59,  where 
it  is  said  :  "The  fact  of  the  casualty  and  the  attendant  circum- 
stances may  themselves  furnish  all  the  proof  of  negligence 
that  the  injured  person  is  able  to  offer,  or  that  it  is  necessary 
to  offer.  The  accident,  the  injury,  and  the  circumstances 
under  which  they  occurred,  are  in  some  cases  sufficient  to 
raise  a  presumption  of  negligence,  and  thus  cast  upon  the  de- 
fendant the  burden  of  establishing  his  freedom  from  fault." 
The  same  subject  is  referred  to  by  Baron  Channell  in  Bridges 
y.  North  London  E.  W.  Co.,  L.  E.  6  Q.  B.  at  pp.  391  and  392, 
in  the  Exchequer  Chamber,  and  although  the  case  there  was 
not  one  in  which  the  proposition  applied,  yet  the  remarks  of 
the  learned  judge  indicate  clearly  that  there  are  cases  in 
which  the  plaintiff  may  give  the  required  evidence  of  negli- 
gence without  himself  explaining  the  real  cause  of  the  acci- 
dent, by  proving  the  circumstances  and  thus  raising  a  pre- 
sumption that,  if  the  defendant  does  not  choose  to  give  the 
explanation,  the  real  cause  was  negligence  on  the  part  of  the 
defendant. 

There  are  many  cases  and  authorities  sustaining  this  propo- 
sition, and  it  appears  to  me  not  to  be  necessary  to  go  nearly 
so  far  to  apply  the  proposition  in  the  present  case,  as  the 
court  went  in  the  case  of  Flannery  v.  Waterford  and  Limerick 
E.  W.  Co.,  Ir.  E.  11  C.  L.  30. 

56  A.  &E.  R,  Cas.-29 
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It  is  true  that  all  the  evidence  to  which  I  have  alluded  was 
not  given  by  the  plaintiff.  There  was,  however,  no  motion 
for  a  nonsuit,  and  as  I  read  the  evidence,  all  these  circum- 
stances are  shown.  I  cannot  but  be  of  the  opinion  that  the 
burden  was  upon  the  defendants  of  showing  what  has  been 
sometimes  called  their  "  freedom  from  fault" 

What  the  defendants  did  was  to  set  up  and  rely  upon  **  con- 
tributory negligence  "  of  the  plaintiff.  Except  in  cases  such 
coBtribatory  ^^  ^^^^  referred  to  by  Lord  Fitzgerald  in  Wakelin 
nrgiifence—  V.  Loudou  and  Southwestern  11.  W.  Co.,  12  App. 
Burden  of  Cas.  at  p.  52,  where  the  propositions  of  negligence 
**'***'•  and  contributory  negligence  are  so  interwoven  as 

that  the  contributory  negligence  is  brought  out  in  the  evi- 
dence of  the  plaintiffs  witnesses,  the  issue  respecting  con- 
tributory negligence  has  to  be  proved  by  the  defendant,  and 
is  a  question  of  fact  for  the  jury.  To  prove  contributory 
negligence  of  the  plaintiff  the  defendants  were  called  upon  to 
show  that  the  plaintiff  was  guilty  of  negligence  that  was  the 
proximate  cause  of  the  injury. 

It  has  been  said  that  the  proximate  cause  of  an  event  must 
be  understood  to  be  that  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  produces  that  event, 
and  without  which  the  event  would  not  have  occurred.  Shear- 
man and  Bedfield  on  Negligence  (4th  ed.),  vol.  1,  sec.  26. 

In  Smith  on  Negligence,  at  p.  227,  contributory  negligence 
is  defined  as  being  that  sort  of  negligence  which,  being  a 
cause  of  the  injury,  is  of  such  a  character  that  the  defendant 
could  not  avoid  the  effects  of  it. 

See  the  cases  Tuff  v.  Warman,  5  C.  B.  N.  S.  573 ;  Radley 
V.  The  Directors  of  the  London  and  Northwestern  R.  W.  Co., 
1  App.  Cas.  754.  Though  a  plaintiff  may  have  been  guilty  of 
negligence,  and  although  that  negligence  may,  in  fact,  have 
contributed  to  the  accident^  yet  if  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have 
avoided  the  mischief,  the  plaintiff's  negligence  will  not  excuse 
him.  A  defendant,  in  proving  contributory  negligence,  must 
show  that  the  plaintiffs  negligence  was  of  such  a  character 
that  the  exercise  of  ordinary  care  upon  the  defendant's  part 
would  not  have  prevented  the  plaintiffs  negligent  act  from 
causing  the  injury,  and  this  is  the  sort  of  negligence  that  the 
law  calls  "contributory  negligence."  Smith  on  Negligence, 
227.  Proving  less  than  this  would  not  be  proving  "  contrib- 
utory negligence." 

When,  therefore,  the  defendants  undertook  to  prove  con- 
tributory negligence  in  the  present  case,  this  involved  proving 
not  only  that  the  plaintiff  was  guilty  of  negligence,  but  also 
that  the  plaintiffs  negligence  was  such  that  the  accident  could 
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not  have  been  avoided  by  due  diligence  on  their  part,  that  is 
to  say  :  that  the  negligence  of  the  plaintiflF  was  the  proximate 
cause  of  the  accident.  ^ 

The  jury  has  found  that  the  plaintiff  might,  by  the  exercise 
of  reasonable  care,  have  avoided  the  accident.  This  seems 
to  me  to  have  reference  to  the  plaintiff's  conduct  from  the 
beginning.  Of  course,  if  he  had  not  been  where  he  was,  the 
accident  would  not  have  happened  as  it  did,  and  it  may  be 
quite  right  to  say  that  he  was  guilty  of  some  negligence  in 
being  there  as  he  was,  but  this  is  not  really  the  question, 
which  is,  assuming  the  plaintiff  to  have  been  guilty  of  negli- 
gence, could  the  defendants  by  the  exercise  of  reasonable  care, 
notwithstanding  such  negligence  of  the  plaintiff,  have  avoided 
the  accident?     This  was,  as  1  think,  the  real  question. 

The  jury  has  found  that  the  defendants  were  not  guilty  of, 
negligence  causing  the  accident.  Now,  assuming  the  real 
question  to  be  as  I  have  now  stated  it,  can  it  be  said  that  de- 
fendants gave  evidence  on  which  a  jury  might  reasonably  find 
in  their  favor  ?  According  to  my  view  of  the  matter,  there  is 
really  no  evidence  on  the  real  point;  the  burden,  it  will  be 
remembered,  being  upon  the  defendants.  The  plaintiff  being 
where  he  was,  say  negligently  there,  if  the  driver  of  the  car 
going  eastward  could  and  should  have  seen  him,  and  after 
seeing  him  had  time  by  a  reasonable  exertion  to  stop  his  car 
before  it  passed  over  the  plaintiff's  foot,  and  did  not  do  so, 
then  the  accident  must  be  considered  to  have  taken  place  by 
the  want  of  care  of  the  defendants.  The  driver  of  this  car 
was  not  called,  nor,  so  far  as  I  can  see,  was  any  material  evi- 
dence given  on  this  immediate  subject.  The  driver  that  was 
called  was  manifestly  not  the  driver  of  this  car,  I  think.  He 
simply  knew  nothing  of  the  matter.  For  these  reasons  I  am 
of  the  opinion  that  the  finding  of  the  jury  acquitting  the 
defendants  of  negligence  causing  the  accident  does  not  rest 
upon  evidence  on  which  a  jury  might  reasonably  so  find,  and 
cannot  be  permitted  to  stand. 

I  may  add  that  if  the  finding  of  the  jury  that  the  plaintiff 
might  by  reasonable  care  have  avoided  the  accident  means 
that  he  might  have  done  this  notwithstanding  any  negligence 
of  the  defendants  in  respect  to  the  car  going  eastward,  wbich 
was  the  one  that  did  the  injury,  on  the  rule  or  principle  men- 
tioned in  the  Law  Quarterly  Keview  of  1886,  vol.  2,  p.  507, 
referred  to  in  Shearman  and  Redfield  on  Negligence  (4th  ed.), 
vol.  1,  sec.  99,  namely  :  The  party  who  last  has  a  clear 
opportunity  of  avoiding  the  accident,  notwithstanding  the 
negligence  of  his  opponent,  is  considered  solely  responsible 
for  it,  I  should  then  be  of  the  opinion  that  the  finding  is  un- 
supported by  evidence  on  which  a  jury  might  reasonably  find 
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as  they  did  ;  for,  before  there  could  be  auj  reasonable  find- 
ing on  the  subject,  ic  must  be  shown  what  was  the  conduct 
of  the  car  going  eastward,  what  time  there  was  within  which 
to  act,  etc.,  and  there  is  no  evidence  of  this  so  far  as  I  see. 
But  I  do  not  think  that  such  is  really  the  meaning  of  the 
question  and  answer. 

I  am  of  the  opinion  that  the  verdict  should  be  set  aside  and 
a  new  trial  had.  I  understand  that  the  learned  trial  judge 
is  not  satisfied  with  the  verdict,  and  this  is  an  additional  rea- 
son for  setting  it  aside. 

BoBERTSON,  J. — I  am  of  the   same  opinion.    If  the  evidence 
of  the   driver  Abbot  is  to  be  believed,  it  was  not  his    car 
that  ran  over  the  plaintiff's    foot — in  fact  he  shows  that  it 
must  have  been  some  other  Sherboume  street  car,  and  most 
likely  was.    Abbot  says  he  left  the  Walker  House,  at  the  cor- 
ner of  Front  and   York  streets,    at  two  minutes  past  four 
o'clock,  and  it  takes  eight  minutes  to  go  from  there  to  George 
street.     The   accident   happened    in    King   street,    opposite 
Bond's  livery  office,  which  is  less  than  half  way  between  the 
Walker  House  and  George  street.      This  would  make  Abbot's 
car  due  at  the  place  of  the  accid  ent  at  a  little  before  4.06 
P.M.     The  driver  of  the  west-bound    car  says  that  at  the  time 
of  the  accident  he  looked  at  his  watch    and  it  was  exactly 
twelve  minutes  after  four ;  this  would  not  be  ten  minutes  but 
six  minutes  after  Abbot  had  passed  down.    Then  his  evidence 
shows  that  a  Sherbourne  street  car  leaves  the  Walker  House 
every  seven  minutes,  so  that  the  next  car  after  that  driven  by 
Abbot  would  leave  there  at  4.09 ;  this  would  bring  the  car 
to  the  scene  of  the  accident  at  a  little  before  4.13.     Making 
allowances  for  differences  in  watches,  etc.,  it  is  reasonable,  in 
connection  with  Abbot's  positive    denial  that  his  car  caused 
the  accident,  to  assume  that  the   car  which  followed  him  was 
the  car  which  caused  the  injury    to  the  plaintiff.     If  the  de- 
fendants  thought   they   could    have   discharged   themselves 
from  liability  by  calling  the   driver  of  the  other  Sherboume 
street  car,  they  doubtless  would  have  done  so  ;  it  was  an  ab- 
surdity to  place  in  the  witness  box  the  driver  of  a  car  who 
could  not  have  caused  the  accident,  for  the  reason,  if  these 
two  drivers  are  right  as  to  time,  that  he  must  have  been  at 
the  time  of  the  accident  somewhere  east  of  Church  street.    It 
was  all  very  well  for  counsel  to  say  that  he  could  not  find  any 
driver  of  a  Sherbourne  street  car  who  knew  of  the  accident. 
What  he  should  have  done  was  to  call  the  man  who  drove 
the  car  which  left  the  Walker  House  at  4.09,  as  well  as  the 
driver  Abbot,  who  left  at  4.02    He  did  not  do  so,  and  the 
consequence  is  that  he  has  not  established  what,  in  my  judg- 
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menty  he  rnnst  establisli  in  order  to  be  entitled  to  a  verdict 
against  the  evidence  of  the  plaintiff  and  his  witnesses,  viz., 
that  the  accident  was  not  caused  by  the  negligence  of  the 
driver  of  the  Sherbourne  street  car.  For  that  reason,  I 
think,  there  should  be  a  new  trial. 

But  there  is  another  ground  which,  in  my  judgment,  en- 
titles the  plaintiff  to  a  new  trial,  and  it  is  this : 
The  learned  counsel  for  the  defendant  admits  that  Appeal  to  local 
he  appealed  to  the  jury,  one  half  of  whom,  it  is  j^J"^"^'**®^ 
said,  were  ratepayers  of  the  city,  in  such  a  way  as 
to  excite  what  may  be  called  local  prejudice ;  he  reminded 
the  jury  that  they  were  ratepayers,  and  that  if  they  gave 
damages  to  the  plaintiff  it  would  be  in  effect  giving  a  verdict 
against  themselves.  I  don't  know  that  he  put  it  quite  so 
strongly  as  that,  but  he  certainly  alluded  to  the  fact  of  their 
being  ratepayers,  sitting  in  judgment  on  a  case  in  which  they 
were,  to  a  certain  extent,  pecuniarily  interested.  In  my 
judgment,  this  was  going  too  far.  It  is  true  the  right  of  chal- 
lenge miglit  have  been  exercised  by  the  plaintiff,  and  it  is  not 
usual  to  grant  a  new  trial  on  the  ground  that  a  juror  may 
be  indirectly  interested,  as,  for  instance,  in  a  case  where  an 
action  is  brought  against  a  joint  stock  company,  and  a  juror 
happened  to  be  a  stockholder,  in  the  absence  of  challenge 
and  that  nothing  could  be  charged  against  the  juror,  in  the 
way  of  misconduct,  while  in  the  discharge  of  his  duties,  a 
verdict  could  not  be  disturbed.  But  here  we  have  counsel 
for  the  defendants  actually  inviting  the  jurors,  who  are  rate- 
payers in  the  city  against  which  the  action  is  brought,  to  pro- 
tect their  own  in^rests,  which  could  most  effectively  be 
accomplished  by  rendering  such  a  verdict  as  was  given  in 
this  case.  In  Williams  v.  Great  Western  H.  W.  Co,,  3  H.  & 
N.,  at  p.  870,  Pollock,  C.B.,  said  :  "  This  was  a  motion  for  a  new 
trial,  on  the  ground  of  one  of  the  jurymen  being  a  shareholder 
in  the  company,  and  consequently  open  to  a  challenge  if  the 
fact  had  been  known.  Generally  speaking,  where  there  is 
j^ound  of  challenge,  but  no  objection  is  taken,  etc.,  that  is 
no  reason  for  granting  a  new  trial.  We  cannot  say  that  there 
are  no  circumstances  which  could  induce  the  court  to  inter- 
fere ;  *  *  *  the  court  might  interfere  if  they  perceived  that  in- 
justice had  been  done."  Here,  according  to  my  view,  an 
injustice  has  been  done,  and  taking  into  account  the  whole  of 
the  evidence  as  well  as  the  charge  of  the  learned  judge  who 
tried  the  case,  I  cannot  divest  my  mind  of  the  idea  that  the 
jury  were  more  or  less  influenced  by  the  appeal  made  to  them 
as  ratepayers. 

There  should  be  a  new  trial,  all  costs  to  abide  the  event 
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Street  Railways— Injuries  to  Persons  In  the  Street. —  CabU-cars—Duty  of 
Gviprnan. — lu  bcbnur  v.  Citizeus^  Tractiou  Co.,  153  Pa.  St.,  29,  in  an  action 
against  a  street  railway  company  for  the  death  of  a  child,  where  it  appeared 
that  the  gripman  instead  of  attending  to  his  duties  was  standing  on  one 
side  of  the  car,  looking  toward  the  houses,  the  court,  after  deciding  that 
the  question  of  negligence  was  for  the  jury  to  determine,  laid  down  the 
following  rule  for  the  conduct  of  gripmen:  **The  running  of  this  class  of 
cars  through  the  crowded  streets  of  the  city  is  necessarily  attended  with 
danger.  In  fact,  it  is  difficult  to  have  rapid  transportation  through  a  city 
without  an  element  of  danger.  Very  much  depends  upon  the  care  of  the 
gri[)man.  Ue  should  always  be  on  the  alert  to  avoid  danger,  and  his  atten- 
tion should  never  be  diverted  from  his  duties.  He  should  keep  his  eye 
constantly  on  the  track  before  him.  If  he  is  permitted  to  gaze  at  houses 
or  other  objects  while  the  car  is  in  motion,  and  an  accident  occurs  by 
reason  of  such  conduct,  the  company  employing  him  must  expect  to  be 
held  responsible  ;  and  it  is  suggested,  for  the  benefit  of  such  corporations, 
as  well  as  for  the  safety  of  the  public,  that  under  no  circumstances  should 
any  one  be  allowed  to  ride  in  the  cab  with  the  gripman.  Such  a  matter 
cannot  fail  to  distract  his  attention  from  his  duties,  and  may  be  the  cause 
of  some  serious  accident." 

In  Baltimore  Traction  Co.  v,  Wallace  (Md.,  April  21,  1898.),  26  Atl.  Rep. 
518,  it  was  held  that,  where  street  cars  are  capable  of  attaining  a  speed  of 
ten  or  twelve  miles  per  hour,  it  is  the  duty  of  the  gripman,  not  only  to  see 
that  the  track  is  clear,  but,  also,  to  keep  a  constant  outlook  for  persons  ap- 
proaching the  track. 

Electric  EaUway — Prima-facie  Negligence  of  Company, — In  Will  v.  West- 
side  R.  Co.,  84  Wis.,  42,  it  was  held  that  the  evidence  made  prima-facie 
case  for  the  plaintiff,  where  it  appeared  that  while  driving  his  team  with  a 
lieavy  load  on  the  defendant's  track,  he  saw  an  electric  car  approaching  at  a 
distance  of  two  or  three  blocks,  and  at  once  turned  the  team  off  the  track 
in  an  attempt  to  get  the  wagon  off  also,  which  he  was  unable  to  do  on  ac- 
count of  the  slippery  condition  of  the  rails,  it  appearing  that  the  driver 
made  no  effort  to  lessen  the  speed  of  the  car  which  collided  with  the 
wai^on,  and  injured  the  plaintiff. 

li^ite  of  Speed  in  Dark  Alley — Negligence. — In  Gilmore  v.  Federal  St.  &  P. 
V.  R.  Co.,  153  Pa.  St.  31,  it  was  held  to  be  negligence  for  an  electric  car 
company  to  run  &  car  along  a  dark  narrow  alley  in  the  night-time  so  fast 
*that  it  could  not  be  stopped  within  the  distance  covered  by  its  own  head- 
light. The  court  said  :  ^'  Street-railway  companies  have  not  an  exclusive 
right  to  the  highways  upon  which  they  are  permitted  to  run  their  cars,  or 
even  to  the  use  of  their  own  tracks.  The  public  have  a  right  to  use  these 
tracks  in  common  with  the  railway  companies  ;  and  therefore,  while  the 
rights  of  the  latter  are  in  some  respects  superior  to  those  of  the  former,  as 
was  said  in  Ehrisman  v.  lUilway  Co.,  150  Pa.  St.  180,  51  Am.  &  Eng.  R. 
Chi?.  190,  it  is  not  negligence,  per  m,  for  a  citizen  to  be  anywhere  upon  such 
tnicks.  So  long  as  the  right  of  a  common  user  of  the  tracks  exists  in  the 
public,  it  is  the  duty  of  passenger  railway  companies  to  exercise  such 
watchful  care  as  will  prevent  accidents  or  injuries  to  persons  who,  without 
negligence  upon  their  own  part,  nlay  not  at  the  moment  be  able  to  get  out 
of  the  way  of  a  passing  car.  The  degree  of  care  to  be  exercised  must 
necessarily  vary  with  the  circumstances,  and  therefore  no  unbending  rule 
can  be  laid  down;  but  there  is  no  difficulty  in  saying  that  it  is  negligence 
to  run  a  car  along  a  narrow  and  unlighted  alley,  on  a  dark  night,  at  a  rate 
of  speed  that  will  not  permit  its  stoppage  within  the  distance  covered  by 
its  own  headlight.*' 

Defective  Ji^uls.—ln  Bredwell  v.  Pittsburgh  &  W.  E.  R.  Co.,  158  Pa.  St. 
105,  it  was  held,  in  an  action  against  a  street-railway  company  for  personal 
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injuries  caused  by  an  upturned  rail,  that  an  instruction  declaring  it  to  bo 
the  duty  of  the  company  to  keep  its  track  in  proper  repair,  that  this  duty 
was  an  implied  condition  of  the  grant  of  the  franchise,  and  that  neglect  to 
do  so  was  negligence  which  entitled  the  plaintiff  to  recover  if  he  was  not 
guilty  of  contributory  negligence,  was  not  erroneous. 

Contj'ibu(>ofy  Negligenaf. — In  Wheelahan  t?.  Philadelphia  Traction  Co., 
150  Pa.  St.  187,  it  was  held  that,  where  the  plaintiff  undertook  to  cross  a 
street  in  a  wagon  covered  with  a  hood,  confining  the  view  of  the  track  to 
thirty  feet,  the  failure  to  lean  forward  to  look  out  for  an  approaching  car 
was  negligence  per  »d,  barring  recovery  for  injuries  received  in  a  collision. 

When  Contributory  Negligence  Does  not  Bar  Uecotery, — In  Baltimore  Trac- 
tion Co.  tJ.  Wallace  (Md.,  April  21,  1893.),  26  Atl.  Uep.  518,  it  was  held  that 
although  a  pedestrian  was  guilty  of  contributory  negligence  in  attempting 
to  cross  a  car  track,  the  company  was  liable  for  injuries  to  such  person  if  its 
employes  could  have  avoided  the  accident  by  ordinary  care  after  seeing  the 
person  upon  the  track,  or  were  able  by  the  exercise  of  care  to  discover  her 
on  the  track,  or  approaching  it  under  circumstances  of  peril. 

Negligence  of  Driver  not  Imputed  to  Occupant  of  Vehicle. — If  the  plaintiff 
herself  was  free  from  negligence,  and  her  injury  was  due  to  the  concurrent 
negligence  of  the  railroad  company  and  the  person  with  whom  she  was 
riding  in  a  wagon,  he  not  being  her  servant,  and  it  not  appearing  that  she 
was  the  owner  of  the  horse  or  wagon,  or  that  she  had  any  agency  or  con- 
cern in  procuring  or  in  driving  the  same,  and  nothing  ajxpearing  which 
tends  to  show  that  she  was  aware  of  any  incompetency  in  the  driver,  the 
company  is  liable  to  her  for  all  the  damages  consequent  upon  the  injury, 
and  can  take  no  credit  as  to  any  part  thereof  on  account  of  the  con- 
tributory negligence  of  the  driver  of  the  wagon.  Metropolitan  Street  R. 
Co.  V.  Powell,  89  Ga.  601. 


Parkhurst 

V. 

City  of  Salem  et  cd. 

{Oregon  Supreme  Court,  Feb.  13,  1893.) 

Power  of  City  to  Crant  Exclusive  Franchise  to  Street  Railway  Com- 
panies.— A  grant  to  a  city  of  exclusive  power  **  to  permit,  allow,  and  regu- 
late the  laying-down  of  tracks  for  street-cars  "  is  not  sufficient  to  authorize 
the  ganting  to  street-railway  companies  of  exclusive  franchises  or  privi- 
leges in  the  occupation  of  streets. 

Appeal  from  Marion  circuit  court. 
Tilmon  Ford  and  Wm,  M,  Kaiser,  for  appellant. 
J,  J.  Shaio,  M.  W.  Hunt,  and  Paxton  &  Paddock^  for  re- 
spondents. 

Bkan'  J. — This  is  a  suit  to  enjoin  the  defendant  corporation 
from  constructing,  maintaining,  or  operating  an  electric  street 
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railway,  under  franchise  granted  to  it  by  the  city  of  Salem, 
on  certain  of  its  streets,  on  the  ground  that  the 
CftM  lUted-  city  had  previously  granted  to  plaintiff's  assignor 
Exeiniire  bm  an  exclusive'  franchise  for  30  years  for  a  similar 
of  itrMt.  railway,  on  the  same  streets,  which  plaintiff  and 
his  assignors  had  constructed  and  had  in  operation 
at  the  time  the  franchise  was  granted  to  defendant  The  con- 
struction and  operation  of  defendant's  road,  although  on  the 
same  streets,  does  not  in  any  way  interfere  with  or  prevent 
the  maintenance  and  operation  of  the  road  belonging  to  plain- 
tiff, except  that  it  may  lessen  the  amount  of  traffic  thereon ; 
and  hence  the  only  question  presented  at  the  argument,  noted 
in  the  briefs,  or  necessary  to  be  considered,  is  whether  the 
city  of  Salem  had  the  power  to  grant  to  plaintiff's  assignor, 
for  a  term  of  years,  or  at  all,  the  exclusive  right  to  occupy  its 
streets  for  the  purposes  of  a  street-railway.  This  depends 
upon  the  power  granted  to  the  city  by  its  charter.  By  section 
6  of  the  act  incorporating  the  city  of  Salem  it  is  provided  that 
"the  mayor  and  aldermen  shall  compose  the  common  council 
of  said  city,  and  at  any  meeting  shall  have  exclusive  power  " 
to  exercise  certain  enumerated  granted  powers,  such  as"  to 
provide  for  lighting  the  streets,  and  furnishing  the  inhabitants 
with  gas  or  other  light,  and  with  pure  and  wholesome  water; 
*to  establish  hospitals;  to  license,  tax,  and  regulate  auction- 
eers ;  and  to  license,  tax,  and  regulate  hacks,  c2ibs,  wagons, 
carts  ;  and  to  provide  for  the  establishment  of  market-houses 
and  places,"  and  "  to  permit,  allow,  and  regulate  the  laying- 
down  of  tracks  for  street  cars  and  other  railroads  upon  such 
streets  as  the  council  may  designate,  and  upon  such  terms 
and  conditions  as  the  council  may  prescribe."  Laws  1889,  p. 
528.  The  precise  question,  then,  is,  Had  the  city  of  Salem, 
under  the  grant  of  an  exclusive  power,  "  to  permit,  allow,  and 
regulate  the  laying-down  of  tracts  for  street  cars,"  upon  such 
terms  and  conditions  as  it  may  prescribe,  the  power  to  grant 
for  a  term  of  years  the  exclusive  right  to  occupy  its  streets 
with  street  railroads  ? 

At  the  outset  it  may  be  conceded  that  the  legislature  has, 
as  the  general  representative  of  the  public,  the  power,  subject 
to  specific  constitutional  limitations,  to  grant  ex- 
**^*t'b^*  elusive  privileges  or  franchises  of  the  character 
MBieipIiuiM  under  consideration,  and  that  it  may,  subject  to 
—Plenary  similar  limitations,  authorize  the  exercise  of  like 
powen  of  powers  by  a  municipal  corporation  as  to  all  mat- 
legiiiatnra.  ^^^  ^£  ^  purely  municipal  nature.  2  Dill.  Mun. 
Corp.  §  701;  New  Orleans  Gas-light  Co.  v.  Louisiana  Light,  etc., 
Co.,  115  U.  S.  650, 10  Am.  &  Eng.  Corp.  Cas.  639 ;  Water-works 
Co.  V.  Rivers,  115  U.  S.  674, 10  Am.  &  Bug.  Corp.  Cas.  662 ; 
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liouisville  Gas  Co.  v.  Citizens*  Gas-light  Co.,  115  U.  S.  683,  10 
Am.  &  Eng.  Corp.  Cas.  671 ;  Bail  way  Co.  v.  Jones,  34  Fed.  Eep. 
£79.     "But,"  says  Mr.  Justice  Bbeweb  in  Horse  Ey.  Co.  v. 
Transit  By.  Co.,  24  Fed.  Bep.  307, "  as  the  possession  by  one  in- 
dividual of  a  privilege  not  open  to  acquisition  by  others  ap- 
parently conflicts  with  that  equality  of  rights  which  is  the 
underlying  principle  of  social  organization  and  popular  govern- 
ment, he  who  claims  such  exclusive  privilege  must  show  clear 
warrant  of  title,  if  not  probable  corresponding  benefit  to  the 
public,"     Hence  the  well-settled  rule  of  construction,  appli- 
cable alike  to  both  legislative  grants  and  to  those  made  indi- 
rectly through  the  action  of  municipal  corporations,  that  ex- 
clusive franchises  or  privileges  are  not  favored,  and  are  always 
construed  most  strongly  in  favor  of  the  state  and  against  the 
grantee.  If  there  is  any  ambiguity  or  doubt  arising  out  of  the 
language  used  as  to  whether  an  exclusive  franchise  has  been 
conferred  or  authorized  to  be  conferred,  it  must  be  resolved 
Against  the  person  or  corporation  claiming  such  grant.    1  Dill. 
Mun.  Corp.  §  89.  "  Public  grants,"  says  Bradley,  J.,  **  are  to  be 
BO  strictly  construed  as  to  operate  as  a  surrender  by  them'  of 
the  sovereignty  no  further  than  is  expressly  declared  by  the 
language  employed  for  the  purpose  of  their  creation.  The  gran- 
tee takes  nothing  in  that  respect  by  inference.  Such  is  deemed 
the  legal  intent  of  the  state  m  imparting  to  its  citizens  or  cor- 
porations powers  and  privileges  of  a  public  character."    Syra- 
<5use  Water  Co.  v.  City  of  Syracuse,  116  N.  T.  167,  29  Am.  & 
!Eng.  Corp.  Cas.  307.     The   legislature    has,  as  the   general 
representative  of  the  public,  plenary  powers  over  the  streets 
And  highways  within  the  limits  of  a  municipality,  and  "  has, 
unless   specially   restricted   by   the   constitution,"  says   Mr. 
Dillon,  "  the  power  to  authorize  the  building  of  a  railroad  on  a 
street  or  highway  without  the  consent  of  the  municipal  author- 
ities, and  may  directly  exercise  this  power,  or  devolve  it  upon 
the  local  or  municipal  authorities."     2  Dill.  Mun.  Corp.  701. 
But  a  general  grant  of  power  to   a  municipal   corporation, 
which  is  but  a  mere  local  agency,  to  authorize  the  use  of  its 
43treets  for  such  purposes,  while  it  carries  with  it  by  implication 
aU  such  powers  as   are   clearly  necessary  for  the  convenient 
And  proper  exercise  of  the  authority  expressly  granted,  does 
not  authorize  the  city  to  grant  an  exclusive  franchise  for  that 
purpose.     When  an  exclusive  privilege  of  franchise  to  use  the 
streets  of  the  city  for  the  purpose  of  a  street  railway  is  drawn 
in  question,  and  is  claimed  to  be  derived  through  a  municipal 
ordinance  or  contract,  the  power  of  the  municipal  authorities 
to  pass  the  ordinance  or  enter  into  the  contract  must  be  free 
from  doubt.    As  was  said  in  State  v.  Gas-light  &  Coke  Co.,  18 
Ohio  St.  293 :  ''It  must  be  found  on  the  statute-books,  in  ex- 


458  PARKIirUST  V.   city    of   SALEM.  [VOL.  56 

press  terms,  or  arise  from  the  terms  of  the  statute  by  impli- 
cation so  direct  and  necessary  as  to  render  it  equally  clear.'* 
jNothin<^  short  of  express  legislative  authoritj^  will  authorize  a 
municipality  to  grant  such  a  privilege,  or  to  enter  into  such  a 
contract.  15  Anier.  <t  Eng.  Ency.  Law,  1055 ;  16  Alb.  Law  J. 
104: ;  26  Amer.  Law  llev.  675. 

Now,  the  charter  of  the  city  of  Salem  does  not  in  express 
terms  confer  upon  the  city  the  power  to  grant  an  exclusive 
franchise  for  a  street  railway;  nor  can  such  power  be  implied, 
because  it  is  not  essential  to  carry  into  effect  the  powers  ex- 
pressly given.  Burnett  v.  Denison,  145  U.  S.  135,  40  Am.  & 
Eng.  Corp.  Cas.  622 ;  Com.  v.  Kailway  Co.,  27  Pa.  St  S39. 
The  only  power  given  is  "  to  permit,  allow,  and  regulate,"  and 
this  must  be  taken  as  the  measure  of  its  powers  in  the  prem- 
ises ;  and  by  all  the  authorities  this  is  not  sufficient  to  author- 
ize the  granting  of  exclusive  franchises  or  privileges.  It  is 
true  this  power,  so  far  as  granted,  is  by  the  charter  made 
exclusive ;  that  is,  the  city  alone  has  the  right  and  power  to 
permit,  allow,  and  regulate  the  use  of  its  streets  for  the  pur- 

1)ose  indicated.  To  this  extent  it  is  endowed  with  complete 
egislative  sovereignty.  That  sovereignty  has  no  limit,  so 
long  as  the  city  keeps  within  the  powers  granted.  But  the 
exclusive  power  "  to  permit,  allow,  and  regulate  "  the  laying- 
down  of  car  tracks  is  quite  a  different  thing  from  the  power 
to  grant  an  exclusive  permit  for  that  purpose.  The  one  case 
presupposes  a  continuing  right  and  power  in  the  cit}',  to  be 
exercised  whenever,  in  the  opinion  of  the  council,  the  public 
conveniences  or  necessity  may  require,  while  the  other  is  a 
right  to  delegate  to  some  private  individual  or  corporation  a 
portion  of  the  municipal  authority  over  the  streets,  and  vest 
the  exclusive  power  in  its  grantee  to  permit  the  use  of  the 
streets  by  another  railway.  If  flie  city  has  the  power  to 
grant  an  exclusive  privilege  for  a  street  railway,  it  has,  under 
the  same  section  of  the  charter,  like  powers  in  reference  to 
water  and  gas  pipes,  electric-light  and  telephone-wires  and 
poles,  and  many  other  enumerated  powers.  And,  as  Mr.  Jus- 
tice CooLEY  said  in  Gale  v.  Kalamazoo,  23  Mich.  344 :  "  If  it 
might  do  these  things,  it  is  easy  to  perceive  that  it  might  not 
be  long  before  the  incorporation  itself,  instead  of  being  a 
convenience  to  its  citizens,  would  liave  been  used  in  various 
ways  to  compel  them  to  submit  to  innumerable  inconveni- 
ences, and  would  itself  constitute  a  public  nuisance  of  the 
most  serious  and  troublesome  description.  Individual  citi- 
zens, looking  only  to  the  furtherance  of  their  private  interests, 
might  in  various  directions  engage  it  in  permanent  contracts, 
which,  while  ostensibly  for  the  public  benefit^  should  impose 
obligations  precluding  further  improvements,  and  depriving 
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the  town  prospectively  of  those  advantages  and  conveniences 
which  the  municipality  was  created  to  supply,  and  without 
which  it  is  worthless. 

The  charter  of  the  city  of  Salem  only  confers  upon  the  mu- 
nicipality the  general  power  to  permit  or  allow  the  use  of  its 
streets  tor  street-railway  purposes,  and  under  such  a  power 
the  adjudged  cases  are  practicallj'  unanimous  that  the  city 
cannot  grant  exclusive  privileges.  Thus,  when  a  city  having 
a  general  power  to  permit  a  street-railway  company  to  lay  its 
track  in  the  streets,  granted  an  exclusive  right  for  a  certain 
number  of  years,  the  exclusive  part  of  the  grant  was  held 
void.  BiiEWER,  J.,  delivering '  the  opinion  of  the  court,  in 
speaking  of  the  effect  of  such  a  power  in  a  municipality, 
says  "  that  it  furnishes  no  authority  for  surrendering  its  con- 
stant supervision  and  management  to  any  other  corporation 
or  individual.  It  implies  that  the  city  to-day,  to-morrow, 
and  so  long  as  the  grant  remains,  shall  exercise  its  constant 
judgment  as  to  the  needs  of  the  public  in  tbe  streets,  and  not 
that  it  may  to-day  surrender  the  right  of  determining  a  score 
of  years  hence  what  the  public  may  then  need.  The  city  may 
to-day  determine  that  one  street  railroad  will  answer  all  the 
wants  of  the  public,  and  so  give  the  privilege  of  occupj'ing 
the  streets  to  but  a  single  company.  Ten  years  hence  its 
judgment  may  be  that  two  railroads  are  needed.  Where  is 
the  language  in  the  charter  which  restricts  it  from  carrying 
such  judgment  into  effect  by  giving  a  like  privilege  to  a  sec- 
ond company?  *  *  *  When  the  legislature  deems  that  public 
interests  require  that  cities  should  be  invested  with  power  to 
grant  exclusive  privileges,  it  will  saj'^  so  in  unmistakable 
terms,  as  it  already  has  in  some  instances.  Till  then  the 
courts  must  deny  the  possession  of  such  powers."  So,  also, 
in  Davis  v.  Mayor,  14  N.  Y.  506,  under  a  like  power,  the  city 
undertook  by  resolution  to  confer  upon  an  association  of  per- 
sons the  exclusive  right  to  construct  and  maintain  for  a  term 
of  years  a  railway  in  Broadway,  for  the  transportation  of  pas- 
sengers for  profit.  The  coui't  of  appeals  held  the  resolution 
void,  and  that  the  city  had  no  power  to  make  such  a  grant. 
Mr.  Dillon,  in  commenting  on  tliis  case,  says  that  it  "  rests 
upon  the  sound  principle  that  the  powers  of  a  corporation  in 
respect  to  the  control  of  its  streets  are  held  in  trust  for  the 
public  benefit,  and  cannot,  unless  clearly  authorized  by  a 
valid  legislative  enactment,  be  surrendered  to  private  parties, 
either  corporate  or  natural.  In  this  case  there  was  no  such 
authority,  and  hence  the  resolution  of  the  council  authorizing 
private  persons  to  construct  and  operate  a  railroad  upon  cer- 
tain terms,  without  power  of  revocation,  and  without  limit  as 
to  time,  was  not  a  license  or  act  of  legislation,  but  a  con- 
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tract;  void,  however,  because,  if  valid,  it  would  deprive  the 
corporation  of  the  control  and  regulation  of  its  streets.  2  Dill. 
Mun.  Corp.  §  716.  See,  also,  to  the  same  effect,  Milhau  v. 
Sharp,  27  N.  T.  611 ;  Birmingham  &  P.  M.  S.  Ey.  Co.  v.  Bir- 
mingnam  S.  By.  Co.,  79  Ala,  465 ;  New  Orleans  City  E.  Co.  v. 
Crescent  City  E.  Co.,  12  Fed.  Eep.  308,  6  Am.  &  Eng.  E.  Cas. 
623 ;  People'^s  E.  Co.  v.  Memphis  E.  Co.,  10  Wall  52 ;  Bail- 
road  Co.  v.  Smith,  29  Ohio  St.  291 ;  Cooley,  Const.  Lim.  207. 
•208 ;  2  Dill.  Mun.  Corp.  (4th  ed.)  727,  and  cases  cited ;  and 
the  recent  case  of  New  Orleans  City  &  L.  E.  Co.  v.  City  of 
New  Orleans  (La.),  11  South.  Eep.  78. 

In  harmony  with  these  authorities,  and  resting  upon  the 
«ame  general  principles  which  tCey  announce,  are  the  cases 
denying  to  a  municipality,  under  the  grant  of  power  to  estab* 
lish  and  regulate  ferries  within  their  limits,  the  power  to 
confer  exclusive  privileges  or  franchises  for  that  purpose. 
East  Hartford  v.  Bridge  Co.,  10  How.  511 ;  Minturn  v.  Larue, 
-23  How.  435 ;  Wright  v.  Nagle,  101  U.  S.  796 ;  1  Dill.  Mun. 
Corp.  (4th.  ed.)  §  114,  and  cases  cited.  So,  although  supply, 
ing  water  and  light  for  city  purposes  is  not  recognized  to  be 
one  of  the  most  important  functions  of  municipal  goyemment, 
in  which  private  persons  or  corporations  would  not  be  likely 
to  engage  without  some  assurance  of  a  return  upon  their  out- 
lay ;  and  hence  the  apparent  reason  for  permitting  a  city  to 
grant  exclusive  privileges  for  such  purposes,  let  by  the 
decided  weight  of  authority  a  municipality  cannot,  under  a 
general  power  on  the  subject,  such  as  the  city  of  Salem  pos- 
sesses over  street  railways,  grant  to  a  corporation  or  indi- 
vidual  the  exclusive  right  to  use  its  streets  for  such  purposes. 
State  V,  Cincinnati  Gaslight  &  Coke  Co.,  18  Ohio  St.  262; 
Orand  Eapids  E.  L.  &  P.  Co.  v.  Grand  Eapids  E.  E.  L.  &  F. 
G.  Co.,  33  Fed.  Eep.  659 ;  Saginaw  Gaslight  Co.  v.  Saginaw, 
1i8  Fed.  Eep.  536,  16  Am.  &  Eng.  Corp.  Cas.  562 ;  Syracuse 
Water  Co.  v,  Syracuse,  116  N.  Y.  167,  29  Am.  &  Eng.  Corp. 
Oas.  307;  Hamilton  Gaslight,  etc.,  Co.  v.  City  of  Hamilton, 
37  Fed.  Eep.  832 ;  East  St.  Louis  v.  Gas-light  Co.,  10  Ee- 
porter,  109 ;  Cihr  of  Brenham  v.  Brenham  Water  Co.,  67  Tex. 
542,  20  Am.  &  Eng.  Corp.  Cas.  307 ;  Norwich  Gaslight  Co.  v. 
Norwich  City  Gas  Co.,  25  Conn.  19;  Lehigh  Water  Co.'s 
Appeal,  102  Pa.  St  525 ;  Davenport  v.  Kleinschmidt,  6  Mont. 
502,  16  Am.  &  Eng.  Corp.  Cas.  301 ;  Long  v.  City  of  Duluth 
^inn.),  38  Am.  &  Eng.  Corp.  Cas* 415;  2  Dill.  Mun.  Corp. 
(4th  ed.)  §  692  et  seq.^  and  cases  cited.  We  take  it,  therefore, 
to  be  settled  by  the  decided  weight  of  authority  that  a  mu- 
nicipal corporation  cannot  create  a  monopoly  b^  granting  the 
exclusive  privilege  to  any  person  or  corporation  to  use  its 
streets  for  laying  street-railway  tracks,  without  express  legis- 
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lative  authority  so  to  do;  and  this  power  must  be  plainlj 
conferred  in  express  words,  or  arise  from  the  langaage  used 
by  implication  so  direct  as  to  amount  to  the  same  thing.  The 
mere  general  power  to  permit  or  allow  the  use  of  the  streeta 
for  such  purposes  is  not  sufficient  to  authorize  the  granting 
of  exclusive  privileges. 

The  only  cases  to  which  we  have  been  cited  or  have  been 
able  to  find  apparently  holding  a  contrary  doctrine  are  City 
of  Newport  v.  Newport  Light  Co.,  84  Ky.  167,  and  Des 
Moines  Ky.  Co.  v.  City  of  Des  Moines,  73  Iowa,  513,  32  Am.  & 
Eng.  K.  Cas.  209,  both  of  which  have  been  criticised  and  de- 
clared to  be  contrary  to  the  decided  weight  of  authority,  by 
Brown,  J.,  in  Saginaw  Gaslight  Co.  v.  Saginaw,  supra^  and 
Jackson,  J.,  in  Grand  Rapids  E.  L.  &  P.  Co.  v.  Grand  Rapids, 
etc.,  supra,  and  are  considered  by  Mr.  McKinney,  author 
of  the  article  on  "  Municipal  Corporations "  in  the  Ameri- 
can and  English  Encyclopaedia  of  Law  to  be  out  of  line 
with  the  authorities  on  the  subject.  As  the  charter  of  the 
city  of  Salem  does  not  in  express  words,  or  by  necessary 
implication  equivalent  thereto,  confer  upon  the  city  the  power 
to  grant  the  exclusive  privilege  to  one  person  or  corporation 
to  occupy  its  streets  with  a  street  railway,  but  only  contains  a 
general  grant  of  a  continuing  power  "  to  permit,  allow,  and 
regulate  the  laying-down  of  tracks  thereon,"  it  seems  clear 
that  it  did  not  authorize  the  citj'  to  grant  an  exclusive  fran- 
chise to  plaintiff's  assignor,  and  thereby  disable  itself  from 
granting  a  similar  privilege  to  defendant  over  the  same  streets. 

It  is  earnestly  urged  that  the  construction  of  street  railways 
necessarily  requires  the  expenditure  of  a  large  sum  of  money, 
usually  without  the  prospect  of  an  immediate  return,  and 
hence  private  persons  would  not  be  likely  to  engage  in  such 
enterprises  without  an  assurance  that  they  would  be  protected 
from  competition  for  a  sufficient  length  of  time  to  remunerate 
them  for  the  outlay.  This  argument,  which  is  not  without 
force,  suggests  considerations  of  policy  which  might  influence 
the  legislature  to  g^ant  or  authorize  the  granting  of  exclu- 
sive franchises,  or  induce  a  municipality  to  make  a  franchise 
practically  exclusive  by  withholding  a  like  privilege  from  a 
competing  enterprise,  but  a  reference  to  the  cases  cited  will 
show  that  it  has  often  been  urged,  but  without  effect,  when  a 
court  is  called  upon  to  construe  particular  legislation. 

It  follows  that  the  decree  of  the  court  below  must  be 
affirmed,  and  the  complaint  dismissed. 

Granting  of  Exclusive  Privileges  to  Street  Railway  Companies. — See 
note,  50  Am.  &  Enp.  R.  Cas.  390;  Houston  r.  Houston,  C.  S.  K.  Co.  (Tex), 
50  Id.  380;  New  Orleans  City  R.  Co.  c.  New  Orleans  (La.),  60  Id.  391;. 
Henderson  v.  Ogden  (Utah),  46  Id.  95;  note,  46  Id.  100. 
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Junction  Pass.  K.  Co. 

V, 

WiLUAMSPORT  Pass.  K.  Co.  et  dL 

(154  Pennsylvania  St,  116.) 

Occupation  of  Street  by  Street  Railway— Indefinite  Crantt — Id  the  case 
of  u  lcgi:}l<iiive  graui  ul^a  traiichise  to  a  privaie  corporation,  nothiog  is  to 
be  takeu  by  implicatioD  against  the  public  except  what  necessarily  flows 
from  the  nature  and  terms  of  the  grant;  and  the  application  of  this  doc- 
trine will  prevent  a  street-railway  company,  chartered  by  a  special  act  in 
1863,  from  occupying  with  its  railway  a  street,  the  use  of  which  was 
granted  to  another  company  by  the  municipality,  under  a  general  statute, 
twenty-eight  years  later,  where  the  grant  to  the  latter  company  was  defi- 
nite as  to  location,  and  that  to  the  former  company  was  very  indefinite. 

Same — Reasonable  Time  for  Appropriating  Streeti — Where  a  grant  by 
special  act  to  a  street-railroad  cuurpanv  of  the  right  to  use  a  certain  street 
in  a  borough  is  indefinite,  the  indefinite  location  can  become  fixed  and 
definite  only  so  far  as  the  company  has  made  a  selection  of  streets  and  is 
in  the  actual  occupation  of  them;  and  a  delay  of  twenty-eight  years,  until 
the  village  has  become  a  city,  until  science  has  substituted  an  entirely  dif- 
ferent motive  power  and  until  the  state  has  granted  to  another  company 
the  unoccupied  street  sought  to  be  taken,  in  clearly  expressed  terms,  is 
unreasonable  so  as  to  preclude  the  former  corporation  from  constructing 
its  lines  upon  the  said  street. 

Same— Legislative  Rights  as  to  Route  not  Determined! — If  a  charter  is 
inoperative  because  it  describes  a  route  not  authorized  by  the  statute,  un- 
der which  the  corporation  is  formed,  that  question  can  only  be  determined 
in  a  proceeding  in  which  the  state  is  a  party.  * 

Mitchell,  J.,  dissenting. 

Appeal  from  Lycoming  court  of  common  pleas. 

Henry  G.  Parsons,  Addison  Candor,  and  C.  Zarve  Munson, 
for  appellants. 

John  J,  Reardon^  W.  W.  Hart,  and  «/.  B.  Krause,  for  ap- 
pellee. 

Dean,  J. — Both  plaintiflF  and  defendant  are  street-railway 

corporations  under  the  laws  of   this   commonwealth.      The 

plaintiff's  charter  is  dated  April  8,  1892,  and  was 

Case  rtnted.       .^^^^^  ^^^^^  ^^^  general  act  of  May  14, 1889.   The 

defendant  was  incorporated  long  before,  under  special  act  of 
April  15,  1863.  Both  have  authority  to  construct  and  operate 
street  railways  in  Williamsport.  The  plaintiff,  by  its  charter, 
is  authorized  to  occupy  and  operate  its  railway  on  Market 
street  as  follows  :  "  Beginning  at  the  intersection  of  Market 
and  Hepburn  streets,  and  thence  southwardly  through  Mai  - 
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ket  street,  in  said  city,  to  the  southerly  line  of  the  city."  The 
defendant's  charter,  being  the  act  of  1863,  under  which  it  is 
incorporated,  siDecifies  its  right  as  follows :  "  Said  company 
shall  have  power  to  lay  out  aud  construct  a  railway,  com- 
mencing at  Third  and  Market  streets  in  the  borough  of  Wil- 
liamsport,  and  continuiug  westwardly  along  Third  street,  or 
any  other  street  in  said  borough,  to  the  village  of  Newberry, 
in  said  county,  and  eastwardly  through  said  Third  street  or 
streets  in  said  borough,  as  may  be  deemed  advisable  by 
said  company,  to  and  through  the  borough  of  Montoursville, 
with  the  right  to  construct  branches  to  the  main  track  of  said 
passenger  railway  through  any  of  the  said  streets  of  this 
borough  of  Williamsport,  with  single  or  double  track."  It 
will  be  noticed  that,  regard  being  had  to  the  general  direction 
of  each  railway,  as  pointed  out  in  their  charters,  there  would 
not  necessarily  be  any  antagonism  or  rivalry  between  them. 
The  plaintift  is  to  run  north  and  south,  the  defendant  east 
and  west.  When  plaintiff  obtained,  on  the  8th  of  April,  1892, 
from  the  commonwealth,  the  right  to  lay  its  track  north  and 
south  on  Market  street,  there  was  not  a  rail  upon  it,  except 
where  defendant  crossed  it  at  Third  street.  It  was  open,  and 
its  unoccupied  appearance  invited  appropriation.  On  the 
14th  of  April,  1892 — six  days  after  plaintiff's  charter  was  is- 
sued— defendant  commenced  work  on  Market  street,  at  differ- 
ent points,  with  a  view  of  laying  its  rails  on  the  ground  de- 
scribed in  plaintiff's  charter.  Whether  the  intention  was  to 
exclude  plaintiff  from  the  street,  or  to  in  good  faith  construct 
and  operate  its  own  railway  thereon,  is  not  material,  if  plain- 
tiff lias  the  superior  right,  for  this  right  cannot  be  exercised 
if  the  defendant  continues  its  work.  When  the  work  was 
commenced  plaintiff  filed  this  bill,  averring  its  right  to  Mar- 
ket street,  denying  that  of  defendant,  and  praying  for  an  in- 
junction. Defendant  answered  by  averring  its  own  prior 
right  under  the  grant  in  special  act  of  the  15th  of  April,  1863, 
and  further  denying  jilaintiffs  right  to  the  corporate  power 
it  claimed,  because,  as  it  alleged,  the  route  as  set  out  in  its 
charter  did  not  constitute  a  complete  circuit — an  essential 
requirement,  without  which  there  could  be  no  lawful  organ- 
ization under  the  general  act  of  1889. 

A  preliminary  injunction  during  pendency  of  suit  was 
awarded,  and  J.  F.  Strioby,  Esq.,  was  appointed  master  to 
take  testimony,  find  facts,  and  suggest  final  decree.  The  ma- 
terial facts  as  found  by  the  master  are :  (1)  Defendant  com- 
menced the  work  of  excavation  on  Market  street  on  the  14th 
of  April,  1892,  and  was  proceeding  with  it  when  stopped  by 
the  preliminary  injunction  ;  (2)  that  up  to  that  date  no  track 
of  a  railway  had  been  laid  upon  the  street,  or  work  done  upon 
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it  with  that  intention ;    (3)  that  the  work  being  done  by  de- 
fendant would  effectually  prevent  plaintiff  from  occupying  the 
street  as  described  in  its  charter ;   (4)  that  defendant  had 
commenced  work  on  Third  street  in  1864,  and  in  subsequent 
years  had  largely  increased  its  trackage,  principally  in  an 
east  and  west  course,  the  variations  being  only  for  short  dis> 
tances,  to  give  it  a  more  eligible  route  in  one  or  other  direc- 
tion ;    (5)  tiiat  in  1891  it  had  substituted  electricity  for  horse 
power ;   (6)  that  the  route  described  in  plaintiff's  charter  waa 
not  a  circuit  in  the  sense  that  a  starting-point  could  be  again 
reached  by  travelling  the  entire  length  of  the  railway  on  a 
separate  roadbed,  but  to  reach  such  starting-point  the  same 
rail  must  be  ruii  over  back  again ;    (7)  at  date  of  defend* 
ant's  franchise,  in  1863,  William  sport  was  a  borough  with  a 
population  of  about  4000 ;  that  in  1892  it  had  become  a  city 
with  a  population  of  about  35,000.    As  matters  of  law  he  con- 
cludes that  from  the  description  of  defendant's  grant,  as  ap- 
plied to  the  streets  named  in  it  as  they  then  existed,  and  from 
the  course  of  Market  street,  defendant  never  had  a  right  to- 
occupy  Market  street ;  that  the  construction  of  its  railway, 
from  the  plain  import  of  the  description  in  the  act  of  assem- 
bly, was  to  be  eastwardly  and  westwardly  from  the  intersec- 
tion of  Third  and  Market,  and  the  implication  of  a  right  to 
go  north  and  south  on  Market  is  not  warranted  by  either  the 
language  of  the  description  or  the  circumstances  connected 
with  the   location  and  operation   of  the  railway ;   that  the 
words,  '*  the  right  to  construct  branches  to  the  main  track  of 
the  said  passenger  railway  through  any  of  the  said  streets," 
means  only  streets  theretofore  mentioned  in  the  description, 
as  Third  street,  or  any  other  street  running  westwardly  to 
Newberry,  or  Third  street,  or  any  other  street  running  east- 
wardly to  Montoursville,  and  that  by  no  reasonable  implica- 
tion could  Market,  a  north  and  south  street,  be  meant.     He 
further  concludes  that  the  word  "circuit"  in  the  act  of  1889 
does  not  mean  a  complete  or  geometrical  circuit,  but  that  it 
was  used  as  synonymous  with  "course"  or  "route."     There- 
fore he  suggests  that  defendant  be  perpetually  enjoined  from 
laying  its  track  upon  or  occupying  Market  street  from  ita 
junction  with  Hepburn  street  southwardly  to  the  city  line. 
On  full  hearing  before  the  court  on  exceptions  to  the  master's 
report,  it  was,  on  February  4,  1893,  approved,  and  the  prelim- 
inary injunction  was  made  perpetual ;  the  court  in  its  decree 
adopting  and  reaffirming  a  very  full  opinion,  filed  when  the 
preliminary  injunction  was  awarded  on  the  11th  of  May,  1892» 
From  this  decree  the  defendant  took  this  appeal. 

Defendant's  argument  sets  out  very  clearly  and  broadly  the 
powers  and  rights  claimed  by  it  under  the  act  of  1863.    If 
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Bustainedy  the  in  junction  restraining  it  from  occupying  Market 
street  ought  not  to  have  been  awarded ;  if  not  well 
founded  the  decree  should  be  affirmed.  Its  claim  Guiai«ord«- 
may  be  thus  condensed  :  "  Under  a  fair  interpreta-  '^■*»»*- 
tion  of  its  grant  under  the  act  of  1863,  it  confers 
on  defendant  the  right  to  lay  its  rails  on  any  of  the  streets  of 
Williamsport"  The  value  of  such  a  right  to  a  private  cor- 
poration in  a  growing  city  like  Williamsport  must  be  very 
great,  and  ought  not  to  be  disturbed  if  clearly  sanctioned  by 
law.  The  consequences  in  admitting  it,  however,  are  very 
grave  to  the  city  as  well  as  to  this  plaintiff.  If  the  right  has 
its  existence  in  the  act  of  1863,  then  the  company,  in  its 
exercise,  is  altogether  free  from  the  control  of  the  city 
authorities,  except  in  those  immaterial  particulars  specified 
in  the  act  Without  the  consent  of  the  city  the  defendant 
can,  for  all  time,  appropriate  for  the  use  of  the  railway  any 
of  its  streets.  The  city  is,  so  far  as  concerns  the  use  of  its 
streets,  by  a  law  of  the  commonwealth  delivered  over  to  a 
private  corporation,  having  no  other  interest,  perhaps,  except 
that  of  collecting  fares  from  passengers.  Its  assertion  is  that 
under  a  special  act  of  the  legislature  in  1863  it  was  endowed 
with  the  right  to  construct  in  Williamsport,  on  any  street  or 
streets  eastwardly  and  westwardly,  without  limitation  as  to 
time,  a  passenger  street  railway,  with  branches  on  all  cross- 
streets.  That,  although  at  the  date  of  the  grant  Williams- 
port was  a  small  borough  of  4000  people,  yet  that  now,  28 
years  after,  when  it  has  become  a  city  of  35,000  people,  with 
greatly  enlarged  territory,  and  its  form  of  municipal  govern- 
ment changed,  it  has  the  same  right  to  the  streets  of  the  city 
as  it  had  to  those  of  the  borough  in  1863. 

It  is  perhaps  too  late  to  inquire  whether  the  legislature, 
under  the  obnoxious  system  of  private  legislation,  before  the 
adoption  of  the  constitution  of  1874,  could  do  this, 
but  it  is  not  too  late  to  inquire  whether  in  this  i*^^i»tiTe 
instance  it  has  done  so.     In  this  inquiry  we  start  ^"tioiio'f" 
with  the  principle,  even  then  old,  declared  by  this  gnmu, 
court  in  1855,  in  the  construction  of  a  grant  to  a 

grivate  corporation  through  public  property,  in  Allegheny 
ity  V.  Ohio  &  P.  E.  Co.,  26  Fa.  St.  358 :  "  Nothing  is  to  be 
taken  by  implication  against  the  public  except  what  neces- 
sarily flows  from  the  nature  and  terms  of  the  grant."  This 
doctrine  has  been  repeatedlv  announced  in  a  large  number  of 
cases  since.  In  Bank  of  Pennsylvania  v.  Com.,  19  Pa.  St. 
152,  we  held  that,  unless  this  doctrine  be  strictly  adhered  to, 
**  the  legislature,  without  knowing  or  intending  it,  might  be 
induced  to  disarm  the  state  of  the  most  necessary  powers,  and 
transfer  them  to  corporations.    The  continued  existence  of 

56  A.  <fe  £.  R.  Cus.— 80 
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a  goyemment  under  such  circumstances  would  not  be  of 
much  value.  There  is  no  safety  to  public  interests  except  in 
the  rule  which  declares  that  the  privileRes  not  expressly 
granted  in  the  charter  are  withheld.'*  Agafn,  in  Com.1^.  Erii 
&  N.  E.  R  Co.,  27  Pa.  St.  339  :  "A  doubtful  charter  does  not 
exist,  because  whatever  is  doubtful  is  decisively  certain 
against  the  corporation."  In  this  case,  on  the  8th  of  April, 
1892,  under  the  general  act  of  1889,  the  commonwealth 
granted  by  plain  words  to  the  plaintiff  the  right  to  occupy  one 
particular  street  with  a  street  railway,  specifying  the  points 
of  beginning  and  ending,  and,  whUe  granting  this  right,  the 
exercise  of  it  is  made  to  depend  on  the  consent  of  the  city. 
Six  days  afterward  it  is  met  by  the  defendant  with  a  denial 
of  the  right  of  the  state  to  grant  to  plaintiff  or  any  other  cor- 
poration the  street  for  such  purpose,  because  the  same 
sovereign  had  already  in  1863  made  a  grant  to  it  of  the  same 
street  for  the  same  purpose  ;  and,  this  being  the  prior  grant, 
it  renders  valueless  the  later  one.  Where  are  the  indubitable 
words  of  this  first  grant,  which  gave  to  the  defendant  this 
street?  The  plaintiff's  grant  being  definite  as  to  location,  it 
will  prevail,  unless  defendant's  to  the  same  location  be  defi- 
nite. 

We  assume,  with  the  court  below,  that  defendant's  right  to 
occupy  Third  street,  or  any  other  street  running  eastwardly 
and  westwardly  to  its  terminal-points,  is  definite  as  to  loca- 
tion ;  but,  according  to  defendant's  own  view,  the 
]N>«btfki  'right  to  construct  branches  to  this  definite  loca- 
•PMiflcAtioM  tion  of  its  main  line  was  wholly  indefinite  as  to 
of  ffraiit.  location  of  the  branches.  Not  a  single  street  was 
named,  nor  were  any  words  used  certainly  desig- 
nating them.  Follow  to  its  legitimate  conclusion  the  defend- 
ant's claim  in  its  own  words,  as  stated  in  paragraph  3  on  page 
58  of  the  paper  book,  and  see  to  what  consequence  it  leads  : 
"  A  fair  interpretation  of  the  grant  makes  it  confer  the  right 
to  construct  branches  on  any  of  the  streets  of  Williamsport" 
That  is,  if  there  be  no  time  within  which  the  streets  are  to  be 
designated,  then  "  any "  necessarily  includes  "  all."  If  it 
have  the  right  to  all  for  all  time,  then  no  other  railway  can 
ever  have  the  right  to  any  street.  Defendant  may  or  may  not 
occupy  the  streets,  but,  if  it  do  not,  its  prior,  and  therefore 
superior,  right  excludes  all  others.  That  such  a  right,  alto- 
gether doubtful  in  its  exercise,  should  extend  forever  to  all 
the  streets  running  north  and  south,  cannot  be  based  on  any 
reasonable  interpretation  of  the  act.  If  the  legislature  in- 
tended to  confer  such  a  power  of  indefinite  location,  without 
limit  in  duration,  it  should  have  said  so  in  plain  words.  No 
court,  under  any  rule  applicable  to  grants  of  rights  to  private 
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corporations  as  against  the  public,  will  imply  such  a  scope  to 
the  words  used.  The  manifest  implication  from  the  language 
is  the  right  to  select  and  occupy  streets  with  branches  within 
a  reasonable  time.  No  brancn  streets  are  specified;  these 
must  be  specified  by  the  defendant  by  occupancy.  It  may 
take  many,  few,  or  none ;  but,  if  it  does  take  any,  it  must 
point  them  out  by  unmistakable  acts.  When  it  actually 
occupies  them,  then  the  grant,  certain  as  to  power  to  take,  is 
no  longer  doubtful  as  to  location. 

What  was  a  reasonable  time  to  make  certain  the  uncertainty 
in  this  grant  by  a  selection  of  branch  streets  ?    We  have  no 
hesitation  in  holding  that  a  delay  of  28  years,  until 
the  village  had  become  a  city,  until  science  had  k^^w^^w* 
substituted  an  entirely  different  motive  power,  and  Jy^ie^toexer* 
until  after  the  state  nad  granted  this  unoccupied  eiMpowen. 
Market  street  in  clearly-expressed  terms  to  an- 
other corporation,  is  too  late.     Defendant's  indefinite  location 
has  become  fixed  and  definite,  so  far  as  it  has  made  the 
selection  of  branch  streets,  and  is  in  the  actual  occupancy  of 
them ;  and,  whUe  no  subsequent  grant  b^  the  state,  under  the 
act  of  1889,  will  be  effectual  to  (fisturb  it  in  the  operation  of 
its  railway  where  built,  its  power  to  go  on   defining  what 
streets  it  will  take  has  ceased.     The  state  has  a  right  to 

J>resume,  and  the  presumption  is  conclusive,  that  after  this 
apse  of  time  defendant  has  taken  all  it  desired  under  the 
grant,  and  all  it'  had  the  right  to  take.  As  to  future  ap- 
propriations of  north  and  south  streets,  the^  can  only  be 
made  under  the  laws  applicable  to  corporations  of  a  like 
character. 

In  opposition  to  this  view  we  are  confronted  with  the 
opinion  of  this  court  in  Williamsport  Pass.  By.  Co.'s  Appeal, 
120  Pa.  St.  1,  36  Am.  &  Eng.  R  Cas.  125,  which  is  cited  and 
relied  on  as,  in  effect,  an  adjudication  of  this  contention. 
That  case  does  not  touch  upon  this  issue  passed  upon  in  the 
court  below  or  here.  The  question  there  was  whether,  to 
exercise,  the  express  right  conferred  by  the  act  of  1863  in  the 
extension  of  its  road  east  and  west,  the  defendant  must  have 
the  consent  of  the  city  council.  This  court  held  that  the 
work  then  being  done  was  under  the  express  authority  of  the 
charter.  Chief  Justice  Paxson,  in  the  very  first  words  of  the 
opinion,  says :  ^'  It  is  not  denied  that  the  charter  of  the 
appellant  company  gives  it  the  power  to  lay  its  tracks  upon 
the  streets  in  question ;  and,  if  it  were  denied,  it  would  not 
matter,  as  such  power  is  expressly  conferred."  He  had  in 
his  mind  the  power  to  run  westwardly  to  Newberry  and  east- 
wardly  to  Montoursville.  This  was  not  denied  then,  nor  is  it 
denied  now.   It  was  decided  that  the  express  power  thus  con- 
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f erred  of  running  east  and  west  to  its  terminal-points  was  not 
abridged  or  taken  away  either  by  the  constitutional  amend- 
ments of  1857y  the  new  constitution  of  1874,  or  the  general 
legislation  subsequent  thereto.  That  case  was  rightly  decided 
on  the  single  question  then  before  us.  Here  the  power  to 
appropriate  north  and  south  streets  under  a  power  to  ap- 
propriate east  and  west  streets  is  denied.  The  court  below 
nolds  that  neither  expressly  nor  by  fair  implication  from  the 
words  of  the  grant,  has  the  defendant  the  right  to  occupy 
Market  street.  We  affirm  the  decree,  not  only  for  these 
reasons,  but  for  the  additional  one  that  the  grant  of  any 
streets  not  leading  in  the  direction  of  its  terminal-points  wa& 
wholly  indefiaite,  only  to  be  made  definite  by  their  occupa- 
tion under  the  grant  within  a  reasonable  time,  now  passed ;. 
and  that  any  further  occupation  by  defendant  of  north  and 
south  streets  must  be  accomplished  with  the  consent  of  the 
city,  under  the  general  legislation  applicable  to  street  rail- 
ways in  this  commonwealth. 

As  to  the  assignment  of  error  that  plaintiff's  route  does  not 
describe  a  circuit  under  the  act  of  1889,  and  for  that  reason 
it  can  exercise  no  corporate  power  to  construct  its  railway, 
we  are  of  opinion  that,  as  the  state  authorities,  in  their 
understanding  of  the  meaning  of  the  term  "  circuit,**  issued 
a  charter  specifying  the  straight  line  of  a  north  and  south 
street  as  the  route  of  the  proposed  railway,  we  ought 
not  in  this  proceeding,  in  which  the  state  is  no  party,  to 
render  a  judgment  which  would  in  effect  revoke  the  charter. 
If  the  charter  is  inoperative  because  it  described  a  route  not 
authorized  by  the  act  of  1889,  that  question  can  be  most 
effectively  determined  in  another  form  of  proceeding. 

The  decree  of  court  below  is  affirmed,  and  appeal  dis- 
missed, at  costs  of  appellant. 

Mitchell,  J.,  dissents. 

Laches  of  Street  Railway  Company  in  Conttructini^  Its  Road  over 
Routes  Granted. — Bee  People  e.  Broadway  R.  Co.  (N.  T.),  48  Am.  &  Eng. 
R.  Gas.  69d. 
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Hudson  Biyeb  Telephone  Oo. 

V. 

Watebvlibt  Tubnpike  &  B.  Oo. 

(185  New  Tark,  893.) 

Rii^ht  of  Street  Railway  Company  to  Change  Motive  Power.  —Under  a 
iprant  to  a  street-railway  compaDj  of  authority  to  use  '*  the  power  of  horsea, 
animale,  or  any  mechanical  or  other  power,  or  the  combination  of  them, 
^hich  the  said  company  may  chose  to  employ,  except  the  force  of  steam,** 
the  company  has  the  ri^ht  to  substitute  electricity  as  a  motive  power,  when 
the  dty  within  which  its  lines  are  located  has  granted  its  consent  to  the 
change  under  its  general  power  to  regulate  the  use  of  streets  by  railways. 

Same — Telephone  Company  Cannot  Complain  of  Damage  by  Electric 
Current. — Where  a  telephone  company  was  granted  ilie  right  to  use  a 
certain  street  upon  the  express  condition  that  its  lines  should  be  so  con- 
structed as  not  to  interfere  with  the  operation  of  a  street  railway,  already 
•established  upon  the  said  street,  it  was  not  entitled  to  relief  from  injuries 
sustained  by  reason  of  the  derangement  of  its  electric  currents,  caused  by  the 
proximity  of  its  wires  to  the  trolley- wires  of  the  railway  company,  or  by 
reason  of  the  return  current  affecting  its  underground  connections  on  ac- 
count of  the  conductivity  of  the  earth,  the  public  convenience  in  the  usto  of 
the  street  being  a  first  consideration. 

Same— Paramount  Rights  of  Public  in  Use  of  Street — Where  the  tele- 
phone company  had  accorded  to  the  public  use,  by  the  manner  in  which  it 
elected  to  use  its  franchise,  the  unrestricted  right  of  passage,  it  could  not 
•question  the  form  in  which  such  right  should  be  enjoyed,  so  long  as  it  was 
of  lawful  oriffin  and  was  utilized  with  proper  care  and  skill ;  and  the  de- 
fendant's mode  of  conveying  its  passengers  being  of  this  character,  the 
plaintiff  could  not  justly  complain  of  the  loss  which  it  unavoidably 
suffered  on  account  of  the  particular  manner  in  which  the  defendant  chose 
to  propel  its  cars. 

Action  for  an  injunotion  to  perpetually  restrain  defendant 
from  operating  its  street  railroad  by  the  single-trolley  system 
of  propulsion. 

Appeal  from  supreme  court,  general  term,  third  department. 

John  8,  Wise  and  Marcus  T.  V-n^  for  appellant 

E,  Gourdryman  and  John  A  Delehanty^  for  respondent 

Matnabd,  J. — ^All  the  injuries  of  which  the  plaintiff  com- 
plains are  due  to  the  adoption  by  the  defendant  of  the  single 
trolley  system  of  electric  propulsion.     It  becomes, 
ihereiore,  of  the  first  importance  to   determine  i«thorityftr 
whether  this  change  of  motive  power  was  author-  change  of 
ized    by  law.      The    plaintiff  makes   a  vigorous  p«wer. 
attack  upon  the  right  of  the  railway  company  to 
the.  enjoyment  of  such  a  franchise,  and  urges  many  grounds 
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in  support  of  its  position.  We  cannot  assent  to  the  argument 
of  the  learned  counsel  for  the  defendant,  that  the  'determina- 
tion of  this  question  is  immaterial,  because  the  state  alone, 
by  its  attorney-general,  can  bring  suit  for  a  usurpation  of 
corporate  powers,  or  because,  ordinarily,  the  local  authorities 
must  prosecute  for  an  unlawful  obstruction  of  the  streets,  not 
iuTolying  the  appropriation  of  private  property.  In  the  case 
of  a  corporation  exercising  a  delegated  authority  for  the 
'  public  benefit,  the  actionable  quality  of  a  private  injury  re- 
sulting therefrom  may  depend  upon  the  legislative  will,  and 
the  aggrieved  party  may  be  witnout  remedy  if  the  damage 
sustained  is  the  result  of  the  proper  exercise  of  a  power  or 
privilege  conferred  by  law,  and  a  right  of  action  is  not  given 
by  express  enactment  This  immunity  from  liability  does  not» 
however,  extend  to  acts  which  are  vltra  vires,  or  which  are 
equivalent  to  a  confiscation  or  condemnation  of  the  property 
rights  of  the  citizen,  unless  provision  is  made  for  due  com- 

Sensation.  If  the  sovereign  power  has  never  granted  to  the 
efendant  the  right  to  make  use  of  electricity  in  the  traction 
of  its  cars  in  the  streets  of  Albany,  it  must  respond  to  the 
plaintiff,  and  to  all  others  whose  lawful  pursuits  are  invaded 
oy  its  illegal  procedure.  But  we  think  it  is  clear  that  under 
the  act  of  1862  (chapter  233)  *  and  the  ordinances  of  the  com- 
mon council  of  the  city,  the  defendant  was  invested  with  the 
authority  to  adopt  this  method  of  transportation,  and  to  place 
in  the  streets  in  question  the  apparatus  and  fixtures  necessary 
for  its  practical  and  efficient  use.  The  choice  of  a  motive 
power  is  not  expressly  limited  in  the  statute,  except  by  the 
exclusion  of  the  lorce  of  steam.  It  is  not  impliedly  limited, 
except  that  the  power  selected  must  not  be  of  such  a  kind,  or 
require  such  a  mode  of  application,  as  will  make  it  a  public 
nuisance,  or  render  the  passage  of  the  streets  unsafe  or 
dangerous  for  travellers  availing  themselves  of  the  ordinary 
means  of  locomotion. 

The  report  of  the  referee  removes  all  doubt  with  reference 
to  the  safety  and  practical  usefulness  of  the  system  adopted 
by  the  defendant     He  finds,  in  substance,  that  it 
Motire  power    is  the  most  efficient  and  economical,  and  the  best 
"•'*•  thus  far   devised,   and  less   liable    to    accidents 

AdTMCM^M      through  the  displacement  of  machinery  than  any 
■cieMce.  other  trolley  system  ;  that  it  subserves  the  public 

interests,  and  satisfies  the  public  wants  with  respect 
to  transportation ;  that  it  is  not  prejudicial  to  the  public 

'Laws  1862,  c.  238,  provide  that  the  defendant  may  use  *'the  power  of 
horses,  animals,  or  any  mechanical  or  other  power,  or  the  combination  of 
them,  which  the  said  company  may  choose  to  employ,  except  the  force  of 
steam." 
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health  or  dangerous  to  human  life ;  and  that  no  other  system 
of  electric  propulsion  of  cars  has  thus  far  been  demonstrated 
to  be  as  practicable,  effective,  and  advantageous,  both  to  the 
public  and  to  private  interests,  as  the  overhead,  single-trolley 
system.  As  the  evidence  is  not  contained  in  the  record,  these 
findings  must  be  deemed  to  have  been  supported  by  compe- 
tent proofs,  and  they  leave  no  room  for  the  contention  that 
the  use  of  this  system  is  unsafe  or  dangerous,  or  in  any  de- 
gree a  public  nuisance.  The  act  of  1862  cannot  properly  be 
umited  to  such  methods  of  operating  street-surface  railways 
in  cities  as  had  then  been  invented  and  were  then  in  actual 
use.  The  words  of  the  statute  are  to  be  interpreted  according 
to  their  natural  and  obvious  meaning,  and,  as  the  terms  em- 
ployed are  not  ambiguous,  extrinsic  facts  are  not  available  to 
restrict  the  authority  which  it  plainly  confers.  The  language, 
literally  construed,  includes  undiscovered,  as  well  as  existing, 
modes  of  operation.  Electricity,  as  a  natural  and  applied 
force,  was  then  well  known,  and  it  is  reasonable  to  infer  that 
its  adaptation  as  a  propelling  power  was  even  then  antici- 
pated. It  would  be  an  unjust  renection  upon  the  wisdom  and 
intelligence  of  the  lawmaking  body  to  assume  that  they  in- 
tended to  confine  the  scope  of  their  legislation  to  the  present, 
and  to  exclude  all  considerations  for  the  developments  of  the 
future.  If  any  presumption  is  to  be  indulged  in,  it  is  that 
general  legislative  enactments  are  mindful  of  the  growth  and 
increasing  needs  of  society,  and  they  should  be  construed  to 
encourage  rather  than  to  embarrass  the  inventive  and  pro- 
gressive tendency  of  the  people.  The  application  by  the  de- 
fendant for  this  new  grant  of  power  must  have  reminded  the 
legislature  that  iu  thirty  years  its  original  franchise  of  a  turn- 
pike way  had  proved  inadequate  for  the  wants  of  a  thickly 
populous  community,  and  it  could  not  have  failed  to  perceive 
that  in  a  like  period  of  time  the  operation  of  street  cars  by 
horse-power  might  become  obsolete  or  undesirable.  It  there- 
fore wisely  provided  for  the  occurrence  of  such  an  emergency. 
It  is  not  to  be  denied  that  it  is  a  sound  rule  of  statutory 
construction  which  permits  nothing  to  be  taken  in  a  grant  of 
corporate  powers  that  is  not  plainly  expressed  or  unequivo- 
cally given,  or  not  demanded  by  necessary  implication.  The 
defendant  claims  nothing  more ;  but  the  plaintiff  endeavors 
to  cut  down  the  franchise  bestowed  by  eliminating  from  the 
statute  the  general  words  of  the  grant  As  in  1862  these  rail- 
ways were  run  exclusively  by  animal  power,  the  provision  in 
section  4  of  the  act,  whicn  authorizes  the  defendant  to  adopt 
any  mechanical  or  other  power,  or  the  combination  of  them, 
which  it  might  choose  to  employ,  except  steam,  was  super- 
fluous, if  its  range  of  selection  is  to  be  confined  to  the  motive 
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forces  whioh  had  then  been  discovered  and  employed.  The 
history  of  plaintiff's  franchise  is  instructive  upon  this  point. 
It  is  an  in^uder  in  the  public  streets,  and  not  possessed  of 
any  property  rights  which  a  court  of  equity  can  be  invoked 
to  protect,  u  the  canon  of  construction  which  it  insists  upon 
applying  to  the  grant  of  the  defendant's  franchises  shall  be 
allowed  to  prevsul.  It  is  incorporated  under  the  act  of  1848 
(chapter  265),  providing  for  the  formation  of  telegraph  com- 
panies. At  that  time,  and  for  20  years  afterward,  the  art 
of  telegraphy,  as  known  and  practised,  did  not  include  the 
transmission  of  human  speech  by  means  of  the  telephone  over 
wires  strung  upon  poles.  But  it  has  been  held  in  other 
states  and  countries,  and,  as  we  think,  rightly,  that  this  form 
of  transmitting  messages  through  the  medium  of  an  electric 
current  passing  over  extended  wires  is  authorized  by  a  statute 
for  the  incorporation  of  telegraph  companies,  although  when 
the  act  was  passed  such  form  of  communication  was  unknown. 
Telephone  Co.  v.  City  of  Oshkosh,  62  Wis.  32,  8  Am.  &  Eng. 
Corp.  Cas.  538 ;  •Cumberland  Tel.  &  Tel.  Co.  v.  United  Elec- 
tric By.  Co.,  42  Fed.  Rep.  273 ;  AttorneyrGeneral  v.  Edison 
Tel.  Co.,  6  Q.  B.  Div.  244.  It  would  also  be  a  narrow  and 
illiberal  construction  of  the  statute  to  hold  that  the  defendant 
was  irrevocably  bound  by  the  choice  of  a  motive  power  made 
in  1862.  It  then  selected  the  only  practicable  one ;  but  the  au- 
thority to  employ  others  was  not  thereby  exhausted.  It  was 
a  continuing  privilege,  and  was  intended  to  be  potential  when- 
ever and  as  often  as  the  means  of  public  travel  might  be  im- 
proved or  facilitated  by  its  exercise.  Equally  llexible  was  the 
power  given  to  the  common  council  of  the  city  to  impose  such 
reasonable  conditions  upon  the  enjoyment  by  the  defendant 
of  the  franchises  of  a  street-railway  company  as  in  their  judg- 
ment the  interests  of  the  public  seemed  to  require.  Their 
authority  in  this  respect  was  coincident  in  extent  with  the 
company's  right  of  selection.  They  could  limit  the  municipal 
assent  to  a  railroad  operated  in  a  specified  way,  as  they  did 
by  the  ordinance  of  1862,  and  while  that  remained  unmodified 
no  other  method  could  be  lawfully  used,  and  they  could,  by 
a  subsequent  ordinance,  as  in  1889,  authorize  the  necessary 
changes  to  be  made  in  the  equipment  of  the  streets  for  the 
introduction  of  electricity  as  a  propelling  force.  This  power 
is  fairly  inferable  from  the  original  act,  and  may  also,  per- 
haps, be  deduced  from  the  provisions  of  the  city  charter, 
wmch  authorize  them  to  regulate  the  use  of  the  streets  by 
railways. 

This  case  is  clearly  distinguishable  from  that  of  People  v. 
Newton,  112  N.  Y.  396,  cited  at  length  by  plaintiff's  counsel. 
There  the  railroad  company  had  no  express  grant  of  legis- 
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lative  authority,  and  the  consent  of  the  municipality  was  re- 
fused. It  attempted  to  override  the  local  authorities  and 
compel  them  by  rrumdamus  to  give  their  approval  to  the  open- 
ing and  excavation  of  the  streets  for  the  purpose  of  substitut- 
ing a  subsurface  mode  of  operation,  when  tiie  granting  of  the 
permission  plainlv  involved  the  exercise  of  judgment  and  dis- 
<cretion.  It  was  held  that  under  such  circumstances  the  de- 
partment of  public  works  could  not  be  coerced  to  act  favor- 
ably upon  the  company's  application.  But  the  case  is  not 
authority  for  the  broad  proposition  for  which  the  plaintiff 
contends,  that  where  the  right  to  select  a  motive  power  is  ex- 
pressly given,  and  is  not  limited  either  as  to  time  or  kind,  and 
s,  selection  has  been  made  with  the  approval  of  the  city  au- 
thorities, the  company  cannot  subsequently  adopt  a  new  and 
better  system  of  propulsion  upon  obtaining  the  municipal 
■consent  thereto.  The  defendant  was  not  subject  to  the  pro- 
visions of  section  12  of  the  street-surface  railroad  act  of  1884 
{chapter  252),  as  amended  by  chapter  531,  Laws  1889,  requir- 
ing the  approval  of  the  railroad  commissioners,  and  the  con- 
sent of  the  owners  of  one  half  in  value  of  the  property  abut- 
ting upon  the  streets.  It  had  the  right  to  make  the  change 
under  the  act  of  1862,  upon  obtaining  the  consent  of  the  com- 
mon council,  and  hence  it  is  embraced  within  the  saving  clause 
-contained  in  section  18,  which  declares  that  the  act  of  1884 
«hall  not  interfere  with,  repeal,  or  invalidate  any  rights  there- 
tofore acquired  under  the  laws  of  the  state  by  any  horse  rail- 
road company,  or  affect  or  repeal  any  right  of  an  existing 
street  surface  railroad  company  to  construct,  extend,  operate, 
And  maintain  its  road  in  accordance  with  the  terms  and  pro- 
visions of  its  charter  and'  the  acts  amendatoiy  thereof.  In- 
choate as  well  as  perfected  rights  are  saved  by  such  a  pro- 
Tision.    New  York  Cable  Co.  v.  Mayor,  etc.,  104  N.  Y.  1. 

The  defendant's  authority  to  use  electric  motors  in  the  pro- 
pulsion of  its  cars  in  the  streets  of  Albany,  and  to  operate 
them  by  the  single-trolley  system,  cannot  therefore  be  suc- 
cessfully questioned,  and,  unless  some  actionable  damage  has 
resulted,  or  will  result,  to  the  plaintiff  therefrom,  its  com- 
plaint was  properly  dismissed  by  the  trial  court.  There  is 
no  question  of  prior  equities  involved.  It  is  a  matter  of  strict 
legal  right.  Neither  priority  of  grant  nor  priority  of  occu- 
pation can  avail  either  party.  The  plaintiff  has  a  franchise 
which  is  entitled  to  protection,  but  the  prime  difficulty  it  en- 
counters grows  out  of  its  subordinate  character.  It  has  been 
^ven  and  accepted  upon  the  express  condition  that  it  shall 
not  obstruct  or  interfere  with  the  enjoyment  by  the  defendant 
of  its  franchises.  The  plaintiff  is  not  using  the  streets  for  one 
of  the  purposes  to  which  they  have  been  dedicated  as  public 
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highways,  while  the  defendant  is  occupying  them  in  such  & 
manner  as  to  expedite  public  travel  and  promote  the  public 
use,  to  which  tney  were  originally  devoted.  The  condition 
contained  in  the  plaintiff's  grant  would  have  been  implied,, 
had  it  not  been  expressly  named.  The  primarv  and  dominant 
purpose  of  a  street  is  for  public  passage,  and  any  appropri- 
ation of  it  by  legislative  sanction  to  other  objects  must  be 
deemed  to  be  in  subordination  to  this  use,  unless  a  contrary 
intent  is  clearly  expressed.  The  inconvenience  or  loss  which 
others  may  suffer  from  the  adoption  of  a  mode  of  locomotion 
authorizea  by  law,  which  is  carefully  and  skilfully  employed^ 
and  which  does  not  destroy  or  impair  the  usefulness  of  a^ 
street  as  a  public  way,  is  not  sufficient  cause  for  a  recovery^ 
unless  there  is  some  statute  which  makes  it  actionable.  A 
different  rule  prevails  if  there  has  been  an  encroachment 
upon  private  rights,  to  the  extent  of  an  appropriation  of  pri- 
vate property,  and  it  was  upon  this  ground  that  the  decision 
in  the  Elevated  Bailroad  Cases  was  placed.  Story  v.  Bailroad 
Co.,  90  N.  Y.  122,  7  Am.  &Eng.  B.  Cas.  596 ;  Lahr  v.  Bailroad 
Co.,  104  N.  Y.  268.  It  was  there  held  that  an  abutting  owner 
has  an  easement  of  light,  air,  and  access  in  the  street  in  front 
of  his  premises,  of  which  he  cannot  be  lawfully  deprived^ 
without  compensation,  by  the  erection  and  use  of  an  efevated 
railway  structure.  But  the  plaintiff  has  no  easement  in  the 
public  streets.  It  is  there  oy  virtue  of  a  legislative  grants 
revokable  at  the  pleasure  of  the  power  which  made  it,  con- 
stituting, while  it  continues,  a  valuable  franchise,  which  ia 
recognized  as  property  in  the  fullest  sense  of  the  term.  People 
V.  O'Brien,  111  N.  Y.  1, 36  Am.  &  Eng.  B.  Cas.  78.  The  plaintiff's 
title  to  this  property  is,  however,  encumbered  by  a  condition 
which  diminishes  its  value,  and  it  cannot  rightfully  complain 
of  the  burden  which  it  has  voluntarily  assumed.  It  is  a  part 
of  its  compact  with  the  state  that  the  maintenance  of  its  lines 
of  communication  shall  not  prevent  the  adoption  by  the  pub- 
lic of  any  safe,  convenient,  and  expeditious  mode  of  transit^ 
such  as  the  defendant's  system  has  been  shown  to  be.  It  is 
not  deprived  of  any  property  right,  but  is  simply  compelled 
to  yield  the  subservience  which  it  is  bound  to  render  under 
the  charter  which  gave  it  existence. 

These  considerations  necessarily  dispose  of  one  of  the 
grounds  upon  which  the  plaintiff  claims  to  be  entitied  to 
relief  from  the  special  injury  sustained  by  the  acts  of  the  d^ 
fendant,  namely,  the  derangement  of  the  electric  currents 
upon  its  lines  of  wire  by  means  of  induction,  as  it  is  called  in 
electric  dynamics.  It  seems  to  be  indispensable  to  the  suc- 
cessful prosecution  of  the  plaintiff's  business  that  it  should 
make  use  of  an  exceedingly  weak  and  sensitive  current  of 
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electricity.  By  a  law  of  electric  force,  not  clearly  defined  or 
understood,  the  transmission  of  a  powerful  current,  such  as- 
the  defendant  must  use  to  supply  motion  to  its  cars,  along  a 
line  of  wire  parallel  with  and  in  close  proximity  to  the  plain- 
tiff's wires,  induces  upon  the  latter  an  additional  current, 
which  renders  the  operation  of  the  plaintiff's  telephones  ai 
all  times  difficult  and  sometimes  impracticable.  It  is  found 
that  this  disturbance  cannot  be  avoided  by  the  defendant 
without  a  complete  change  of  the  system  adopted,  and  the  use 
of  motors  which  are  more  expensive,  more  dangerous,  and  less 
useful  and  efficient.  It  is  obvious  that  to  require  such  change 
to  be  made  would  be  to  grant  to  the  plaintiff  by  a  decree  of 
the  court  that  which  the  legislature  has  expressly  and  inten- 
tionally  withheld. 

But  the  plaintiff  is  exposed  to  another  danger  which  de- 
serves consideration.  Its  system  of  communication  is  only 
partially  established  in  the  public  streets.  Its  telephones- 
are  located  upon  the  premises  of  its  subscribers  and  patrons^ 
and  at  a  central  exchange,  which  is  upon  private  propertv. 
Its  instruments  are  connected  by  brancix-wires  with  the  mam 
wires  suspended  upon  the  poles  in  the  streets.  To  render 
their  respective  plants  available,  both  parties  must  have  a  re- 
turn electric  current,  and  both  use  the  earth  for  that  pur- 
pose. The  plaintiff  grounds  its  wires  upon  private  property, 
and  in  many  cases  connects  them  witn  the  gas  and  water  '■ 
pipes,  and  in  this  way  establishes  and  completes  its  required 
circuit.  It  is  immaterial  whether  its  wires  are  grounded 
upon  its  own  property,  or  that  of  others  who  permit  the^ 
plaintiff  to  so  use  their  premises.  Its  possession  as  a  licensee 
would  be  lawful  while  the  license  continues.  The  defendant- 
allows  the  electric  current  used  for  the  movement  of  its  cars 
to  escape  or  discharge,  at  least  in  part,  directlv  from  the  rails- 
into  the  ground,  from  whence  it  spreads  or  nows,  by  reason 
of  the  conductivity  of  the  earth,  upon  plaintiff's  grounded 
wires,  and  the  most  serious  loss  which  the  plaintiff  sustains 
results  from  this  cause,  vhich  is  scientifically  known  as 
**  conduction."  The  defendant  insists  that  it  has  an  equal 
right  with  plaintiff  to  make  use  of  this  property  or  law  of 
nature  in  the  conduct  of  its  business,  just  as  all  are  entitled 
to  the  common  use*  of  the  air  and  the  light  of  the  heavens,, 
which,  in  a  certain  sense,  is  undoubtedly  true. 

But  the  defendant  does  something  more.  It  does  not  leave 
the  natural  forces  of  matter  free  to  act  unaffected  by  any  in- 
terference on  its  part.  It  generates  and  accumulates  electric-* 
ity  in  large  and  turbulent  quantities,  and  then  allows  it  to 
escape  upon  the  premises  occupied  by  the  plaintiff,  to  its- 
damage.    We  are  not  prepared  to  hold  that  a  person,  even. 
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in  the  prosecution  of  a  lawful  trade  or  business  upon  his  own 
land,  can  gather  there  by  artificial  means  a  natural 
i»Ama«e  hj  element  like  electricity,  and  discharge  it  in  such 
4iiMharg«or  Q^  volume  that,  owing  to  the  conductive  proper- 
thmfk  Mirth  ^^^  ^^  *^®  earth,  it  will  be  conveyed  upon  the 
— LUbnity.  grounds  of  his  neighbor  with  such  force  and  to  such 
an  extent  as  to  break  up  his  business  or  impair 
the  value  of  his  property,  and  not  be  held  responsible  for  the 
resulting  injury.  The  possibilities  of  the  manifold  indus- 
trial and  commercial  uses  to  which  electricity  may  eventually 
be  adapted,  and  which  are  even  now  foreshadowed  by  the 
achievements  of  science,  are  so  great  as  to  lead  us  to  hesitate 
before  declaring  an  exemption  from  liability  in  such  a  case. 
It  is  difficult  to  see  how  responsibility  is  diminished  or  avoided 
because  the  actor  is  aided  in  the  accomplishment  of  the  re- 
sult by  a  natural  law.  It  is  not  the  operation  of  the  law  to 
which  the  plaintiff  objects,  but  the  projection  upon  its  prem- 
ises, by  unnatural  and  artificial  causes,  of  an  electric  current, 
in  such  a  manner  and  with  such  intensity  as  to  materially 
injure  its  property.  It  cannot  be  questioned  that  one  has  the 
right  to  accumulate  water  upon  his  own  real  property  and  use 
it  for  a  motive  power ;  but  he  cannot  discharge  it  there  in 
such  quantities  that,  by  the  action  of  physical  forces,  it  will 
inundate  his  neighbor's  lands  and  destroy  his  property,  and 
shield  himself  from  liability  by  the  plea  that  it  was  not  his 
act,  but  an  inexorable  law  of  nature,  that  caused  the  damage. 
Except  where  the  franchise  is  to  be  exercised  for  the  benefit 
of  the  public,  the  corporate  character  of  the  aggressor  can 
make  no  difference.  The  legislative  authority  is  required  to 
enable  it  to  do  business  in  its  corporate  form,  but  such  au- 
thority carries  with  it  no  lawful  right  to  do  an  act  which 
would  be  a  trespass  if  done  by  a  private  person  conducting 
B  like  business.  If  either  collects  for  pleasure  or  profit  the 
subtle  and  imperceptible  electric  fluid,  there  would  seem  to 
be  no  great  hardship  in  imposing  upon  it  or  him  the  same 
duty  which  is  exacted  of  the  owner  of  the  accumulated  water, 
power — ^that  of  providing  artificial  conduit  for  the  artificial 
product,  if  necessary  to  prevent  injury  to  others.  But  the 
record  before  us  does  not  require  a  determination  of  the 
question  in  this  form.  The  use  which  the  plaintiff  is  mak- 
ing of  its  grounded  wires  is  a  part  of  its  system  of  tele- 
phonic communication  through  the  public  streets,  and  a  nec- 
essary component  of  the  service  it  maintains  there  under 
the  permission  of  the  state,  and  is  subject  to  the  condition 
that  it  shall  not  incommode  the  use  of  the  streets  by  the 
public.  It  is  one  indivisible  franchise,  and  is  in  its  entirety 
ubservient  to  the  lawful  uses  which  may  be  made  of  these 
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tlioronghfares  for  public  travel.  In  this  respect  no  distinc* 
tion  can  be  made  between  the  injuries  resulting  from  induc- 
tion and  conduction. 

In  the  disposition  of  this  appeal,  there  has  been  no  occa- 
sion to  make  any  application  of  the  rule  that  where  a  pub* 
lie  use  authorized  by  law  takes  no  property  of  the  individual^ 
but  merely  affects  him  by  proximity,  the  necessary  interfer- 
ence in  his  business  or  in  the  enjoyment  of  his  property 
occasioned  by  such  use  furnishes  no  basis  for  damages.  Bad- 
cliff's  Ex'rs  17.  Mayor,  4  N.  Y.  195;  Bellinger  v.  Eailroad 
Co.,  23  N.  Y.  42 ;  Moyer  v.  New  York  Cent.  &  H.  B.  E.  Co., 
88  N.  Y.  351,  8  Am.  &  Eng.  E.  Cas.  531 ;  Uline  v.  Eailroad 
Co.,  101  N.  Y.  98,  23  Am.  &  Eng.  E.  Cas.  3 ;  American  Bank 
Note  Co.  V.  New  York  El.  E.  Co.,  129  N.  Y.  252.  Under 
such  a  rule  it  would  be  a  grave  question  whether  injuries 
to  which  the  plaintiff  is  subjected  would  not,  if  made 
permanent,  constitute  a  servitude  upon  its  property  which 
could  not  be  imposed  without  compensation,  provided  the 
parties  were  occupying  the  streets  upon  an  equal  foot- 
mg.  As  was  said  by  Judge  Andrews  in  Cogswell  v.  Eail- 
road Co.,  103  N.  Y.  14,  27  Am.  &  Eng.  E.  Cas.  376: 
''  It  is,  in  many  cases,  difficult  to  draw  the  line  and  to  deter- 
mine whether  a  particular  use  is  consistent  with  the  duties 
and  burdens  arising  from  vicinage,  or  whether  it  inflicts  an 
injury  for  which  the  law  affords  a  remedy."  We  are  spared 
the  task  of  discrimination  in  this  case  by  reason  of  the  legal 
attitude  which  the  plaintiff  has  assumed  in  its  occupation  of 
the  streets.  It  has  accorded  to  the  public,  by  the  manner 
in  which  it  has  elected  to  use  its  franchise,  the  unrestricted 
right  of  passage,  and  it  cannot  question  the  form  in  which 
such  right  shall  be  enjoyed,  so  long  as  it  is  of  lawful  origin, 
and  is  utilized  with  proper  care  and  skill.  The  defendant's 
mode  of  conveyance  of  passengers  is  of  this  character,  and  the 
plaintiff  can  no  more  justly  complain  of  its  loss  from  this 
source  than  it  could  if,  by  the  jarring  of  loaded  vehicles  pass- 
ing up  and  down  Broadway,  its  deUcate  and  sensitive  instru- 
ments  were  displaced,  and  their  beneficial  use  impaired  or 
destroyed. 

There  is  also  an  appeal  by  the  defendant  from  an  order  de- 
nying a  motion  for  an  extra  allowance  of  costs.  The  decision 
of  the  court  below  was  placed  upon  the  ground  of  a  want  of 
power,  and  the  special  reason  assigned  was  "  that  the  action 
Deing  to  restrain  the  defendant  from  employing  a  particular 
system  only,  and  over  a  part  only  of  the  road,  the  franchise 
was  not  involved,  and  there  is  therefore  no  basis  on  which  an 
allowance  can  be  estimated."  In  denying  the  motion  for  this 
sole  cause,  we  think  the  supreme  court  erred.    The  subject- 
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matter  of  the  controversy  litigated  was  the  right  of  the  defend- 
ibut  to  use  the  single-trolley  system  in  the  operation  of  its  road 
upon  Broadway  and  South  Ferry  street,  and  the  prayer  for 
relief  in  the  complaint  is  that  an  injunction  issue  ''restraining 
the  defendant  from  operating  its  said  railroad  through  the  city 
of  Albany  by  the  electric  system  herein  described."  If  the 
right  thus  sought  to  be  perpetually  enjoined  has  a  money 
value,  and  there  was  any  evidence  in  the  moving  papers  tend- 
ing to  establish  such  value,  the  court  had  jurisdiction  to  en- 
tertain the  motion,  and  it  was  its  duty  to  exercise  its  discre- 
tion, and  dispose  of  the  application  upon  its  merits.  We  have 
•examined  the  record  sufficiently  to  satisfy  us  that  there  was 
Bome  proof  of  this  character.  One  witness  testifies  that  the 
right  of  the  defendant  to  run  its  cars  by  electric  motors  upon 
the  single-trolley  system  in  the  citv  of  Albany  is  worth  to  the 
•company  the  sum  of  at  least  $300,000,  and  as  against  the 
double-trolley  system,  or  any  other  known  system,  at  least 
$76,000.  We  are  not  permitted  to  say  how  much  this  and 
other  similar  evidence  may  be  worth.  We  are  dealing  exclu- 
sively with  a  question  of  power.  Whether  there  shall  be  any 
allowance  at  all,  or  what  the  amount  of  it  shall  be,  and  how 
far  the  hardships  of  the  plaintiff's  situation  shall  affect  the  al- 
lowance, if  at  all,  are  questions  primarily  to  be  considered  by 
the  special  term,  and  can  be  safely  intrusted  to  its  determina- 
tion. The  authorities  cifced  in  the  opinion  of  the  general  term 
were  all  cases  where  no  evidence  was  presented  as  to  the  com- 
mercial value  of  the  right  or  franchise  in  question,  and  the 
•decision  was  that,  in  the  absence  of  such  evidence,  it  could 
not  be  presumed  to  have  a  particular  value.  The  just  infer- 
ence from  them  is  that,  if  such  proofs  had  been  submitted, 
the  court  might  have  considered  them  as  the  basis  of  an 
allowance.  People  v.  Genesee  V.  C.  R  Co.,  95  N.  Y.  666 ; 
Conaughty  v.  Baiik,  92  N.  T.  401,  1  Am.  &  Eng.  Corp.  Cas. 
596  ;  Heilman  v.  Lazarus,  12  Abb.  N.  C.  19. 

The  order  of  the  general  term  granting  a  new  trial  must  be 
reversed,  and  the  judgment  entered  upon  the  report  of  the 
referee  affirmed,  with  costs  in  all  courts.  The  order  denying 
the  motion  for  an  additional  allowance  must  be  reversed,  with 
<;osts,  and  the  motion  remitted  to  the  supreme  court,  to  be 
there  heard  upon  its  merits.    All  concur. 

Electric  Street  Railways. — See  extended  note,  50  Am.  &  Eng.  R.  Cas.  416. 

Use  of  Trolley  System  iwt  Restrained, — In  Louisville  Bagging  Mfg.  Co.  v. 
Central  Pass.  R.  Co.  (Ky.,  Oct.  34,  1893.),  23  8.  W.  Rep.  692,  it  was  held 
that  the  operation  of  an  electric  street  railway  by  the  overhead  wire  system 
WAS  not  so  dangerous  as  to  authorize  its  restraint  by  injunction. 

Respective  Rights  of  Trolley  and  Telephone  Companies. — In  State  e. 
JanesTille  St.  R.  Co.  (Wis.,  Jan.  30,  1S94.),  67  N.  W.  Rep.  970,  it  was  held 
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that  a  telephone  company  whose  business  is  established,  and  whose  wires 
Jure  strung  in  the  streets  by  license  of  the  city,  may  have  mandamus  against 
a  street-car  company,  thereafter  licensed  to  use  electric  power  on  the  same 
streets,  to  compel  it  to  obey  an  ordinance  requiring  it  to  string  guard-wires 
where  its  trolley- wires  cross  other  wires,  so  as  to  prevent  damage  by  break- 
age, on  a  showing  that  the  relator  is  in  special  danger  as  to  the  life  of  its 
servants  and  the  integrity  of  its  property  in  case  of  such  breakage,  that 
breakage  cannot  be  prevented  altogether,  and  that  guard-wires  are  the 
approved  and  only  safeguard.   The  court  said:  **If  a  municipal  corporation 
has  not  the  inherent  provisional  or  police  power  to  pass  ordinances  to  regu- 
late or  restrain  the  use  of  such  a  dangerous  agency  within  the  corporate 
limits,  it  certainly  cannot  have  such  power  for  any  purpose.    It  is  claimed 
that  said  ordinance  has  only  future  operation  or  effect.    In  application  to 
the  case,  section  7  of  said  ordinance  provided:    *  Whenever  it  shall  be 
necessary  to  cross    *    *    *    telephone-line  or  lines  or  any  wires  used,  etc' 
Has  it  not  been  necessary  for  the  defendant  company  to  cross  these  tele- 
phone-lines or  wires  of  the  relator  since  the  passaffe  of  the  ordinance,  and 
IS  it  not  now  necessary  to  do  so  ?    Then  the  ordinance,  by  its  terms,  is 
applicable  to  this  case.     The  ordinance  is  made  to  regulate  existing  things, 
And  things  which  continue  to  exist,  as  the  wires  of  the  defendant  cross  the 
wires  of  the  relator.     Whenever  at  any  time  wires  so  cross,  this  safeguard 
must  be  applied.    The  ordinance  has  a  present  and  future  effect.    It  is  said 
these  wires  crossed  before  the  ordinance  was  passed.    That  is  true,  and  they 
have  continued  to  cross  ever  since,  in  violation  of  the  ordinance.    The 
ordinance  does  not  prohibit  the  crossing  of  such  wires.    It  provides  the 
remedy  for  it  as  an  existing  evil,  and  requires  safeguards  to  be  so  placed  as 
to  avoid  the  danger  to  persons  and  property.     It  is  not  retroactive  in  any 
aense.     First.  The  ordinance  is  reasonable,  because  it  requires  that  to  be 
^one  which  in  law  and  good  conscience  the  defendant  ought  to  do  for  the 
protection  of  the  relator,  whose  established  business  it  has  endangered  and 
-disturbed.     Second.  It  is  clearly  sustained  under  the  police  power  of  the 
<:ity.    '  The  test  is  whether  it  is  designed  and  tends  to  protect  some  public 
or  private  right  from  the  injurious  act  of  the  company;  as  when  it  prohibits 
the  running  of  the  cars  of  one  company  on  any  street  so  near  the  depot  of 
smother  railroad  as  to  interfere  with  safe  and  convenient  access  to  the  latter 
rQad.'     Tied.  Lim.  697-599.     The  statute  of  New  York,  requiring  tele- 
graph, telephone,  and  electric  fires  to  be  placed  underground  m  streets  in 
certain  cities  (chapter  499,  Laws  1885),  was  upheld  in  People  v.  Squire,  107 
N.  Y,  593;  W.  U.  Tel.  Co.  «.  Mayor,  etc.,  88  Fed.  652.     The  right  and 
authority  in  a  city  *to  regulate,  control,  and  prohibit  the  location,  laying, 
4ise,  and  management  of  telegraph,  telephone,  and  electric-light  and  power 
*^  wires  and  poles,^'    *    *    *    in  order  to  guard  and  secure  the  public  safety 
«nd  convenience/  is  upheld  in  Wisconsin  Tel.  Co.  v.  City  of  Oshkosh,  63 
Wis.  82,  8  Am.  &  Eng.  Corp.  Cas.  588.    Ordinance  to  regulate  street  rail- 
ways is  upheld  in  State  «.  Madison  St.  Ry.  Co.,  72  Wis.  612,  86  Am.  &  Eng. 
R.  Cas.  135,  and  in  State  v.  Hilbert,  72  Wis.  184,  36  Am.  &  Eng.  R.  Cas. 
118.     Cities  can  regulate  the  placing  of  electric  wires  in  the  streets.     Eeas- 
bey  Electric  Wires,  38;  Van  Hook  i?.  City  of  Selma,  70  Ala.  361,  2  Am.  & 
Enff.  Corp.  Cas.  23;  Mutual  Union  Tel.  Co.  «.City  of  Chicago,  16  Fed.  309; 
Delaware,  L.  &  W.  R.  Co.  v.  East  Orange,  41  N.  J.  Law,  127;  W.  U.  Tel. 
Oo.  V.  City  of  Philadelphia  (Pa.  Sup.),  12  Atl.  144;  Telegraph  Co.  «.  Town 
of  Harrison,  31  N.  J.  Eq.  627 ;  Toledo,  W.  &  W.  Ry.  Co.  v.  City  of  Jack- 
aonville,  67  111.  37;  Sioux  City  St.  Ry.  Co.  v.  Sioux  City,  11  Sup.  Ct.  226. 
There  can  be  no  question,  at  this  late  day,  but  that  our  municipal  corpora- 
tions may  make  all  reasonable  regulations  for  the  location  and  use  of  electric 
wires  in  the  street,  and  require  all  reasonable  safeguards  for  the  same. 
^he  question  is  virtually  so  settled  in  this  state  by  our  own  decisions.    The 
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relator  is  entitled  to  sue  out  the  writ  of  mandamui  to  compel  the  defendant 
to  properly  place  such  guard- wires  as  the  proper  safe^ard  in  such  a  case  U> 
protect  its  rights  and  safety.  The  relator  is  especially  interested  in  the 
defendant's  performance  of  this  public  duty.  It  is  admitted  to  be  true  that 
such  guard- wires  so  placed  are  the  yery  best  and  most  approved  method  of 
safeguard  in  such  case.  This,  then,  is  a  clear  legal  nfhi  to  be  enforced  by 
maMamui.  Marbury  o.  Madison,  1  Cranch.  187 ;  Railroad  Co.  o.  Hall,  91 
U.  S.  843;  People  «.  Chicago  &  A.  R.  Co.,  180  111.  175,  40  Am.  &  Eng.  IL 
Cas.  352.  There  is  no  adequate  remedy  in  such  a  case,  except  by  the  writ 
of  mandamus,  to  compel  the  respondent  company  to  do  what  it  is  clearly- 
right  for  it  to  do,  and  that  the  relator  has  the  right  to  compel  it  to  do^ 
The  penalty  enforced  would  not  cure  the  mischief.  Rex  v.  Barker,  8  Bur- 
rows, 1266;  Scott  <&  J.  Tel.  §  78;  High,  Bztr.  Rem.  §  820;  People  o.  Bos- 
ton 4&  A.  R.  Co.,  70  N.  T.  660;  Haines  v.  People,  19  111.  App.  854;  People 
V,  Chicago  &  A.  Ry.  Co.,  67  111.  118;  Ohio  &  M.  Ry.  Co.  «.  People,  121  IlL 
483,  80  Am.  &  Bog.  R.  Cas.  427 ;  Indianapolis  <&  C.  R.  Co.  v.  State,  87  Ind. 
4»9;  SUte  «.  Demaree,  80  Ind.  619;  Uniontown  «.  Com.,  84  Pa.  St.  298; 
Howe  V.  Commissioners,  47  Pa.  St.  861 ;  Queen  v.  Trustees  Luton  Roads,  1 
Adol.  &  E.  (N.  S.)  860;  Cambridge  v.  Railroad  Co.,  7  Mete.  (Mass.)  70; 
liailroad  ComVs  o.  Portland  &  O.  C.  R.  Co.,  63  Me.  269;  Stote  v.  North- 
eastern R.  Co.,  9  Rich.  Law,  247;  State  «.  Hartford  &  N.  H.  R.  Co.,  2» 
Conn.  538;  State  «.  Wilson,  17  Wis.  687;  State  o.  Richter,  87  Wis.  275; 
State  V,  Supervisors  of  Wood  Co.,  41  Wis.  28;  State  o.  Chicago,  M.  &  N* 
R.  Co.,  79  Wis.  259;  Overseers  of  Porter  Tp.  o.  Overseers  of  Jersey  Shore, 
82  Pa.  St.  275.  It  is  said  that  no  such  damages  have  yet  accrued.  The 
relation  very  clearly  shows  that  such  damage  is  imminent  and  threatening, 
and  the  danger  is  all  the  time  present.  This  might  be  sufficient  ground  for 
an  injunction  to  restrain  the  defendant  from  crossing  the  wires  of  the 
relator  with  its  wires — a  much  more  violent  remedy.  The  relator  does  not 
seek  to  prohibit  such  crosses,  but  only  to  make  them  safe.  The  relator  ia 
conducting  its  telephone  business  under  constant  fear  and  apprehension. 
Must  it  wait  until  the  full  extent  of  the  apprehended  consequences  have 
been  realized  ?  The  remedy  sought  is  clearly  the  proper  one.*'  See,  also,. 
note,  50  Am.  &  Eng.  R.  Cas.  419. 

Street  Railways— Motive  Power— Special  Legislation — Constitutional 
Lawi— In  Reeves  «.  Continental  R.  Co.,  152  Pa.  St.  154,  it  was  held  that  ^ 
statute  which  provides  that  passenger  railways  in  cities  of  the  first  clasa 
may  use  other  than  animal  power  when  authorized  by  city  councils,  and 
repeals  all  limitations  contained  in  charters  of  passenger-railway  companies, 
restricting  them  to  the  use  of  horse  power,  u  not  local  or  special  legislation 
within  the  inhibition  of  the  constitutioiL 
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Baginaw  Union  St.  B.  Co. 

v. 
MiomoAN  Central  B.  Co. 

(91  Michigan,  657.) 

Street  Railway  Company— Action  for  Trespass — Cutting  Trolley-wires — 
Damages. — Wtiere  a  street-railway  company,  authorized  by  a  city  to  chanse 
its  motive  power  to  electricity,  strung  trolley-wires  across  the  defend- 
ant's railroad  tracks  at  a  height  of  nearly  20  feet,  offering  to  have  them 
raised  to  the  height  of  22^  feet,  which  was  the  standard  height  for  bridges 
above  the  railroads  of  the  state^  the  defendant  company  was  liable  for  all 
damages  resulting  from  its  act  m  cutting  away  the  wires  above  its  track, 
although  it  had  notified  the  plaintiff  that  it  would  not  allow  the  wires  to 
be  strung  at  a  less  height  than  24  feet,  which  was  the  height  fixed  by  the 
railroad  commissioner. 

Measure  of  Damages. — ^Where  the  evidence  showed  that  there  was  ample 
time  while  the  motive  power  of  the  plaintiff  was  at  rest,  and  its  cars  were 
not  running,  to  have  removed  these  wires,  the  removal  of  them  at  a  time 
of  day  when  it  involved  great  loss  to  the  plaintiff  and  great  danger  to 
human  life,  made  the  defendant  company  a  trespasser,  ah  initio,  and  liable 
for  all  damages,  including  the  value  of  a  new  armature  which  the  plaintiff 
was  compelled  to  secure  for  use  in  its  dynamo. 

Ebbob  to  Saginaw  circuit  court. 

Hanchett,  Stark  &  Hanchstt  {AsJdey  Pond,  of  counsel),  for 
appellant. 

i.  T.  Durand  (  Wisner  db  Draper,  of  counsel),  for  appellee. 

MoBSE,  C.J. — The  Michigan  Central  Bailroad  Company 
operates  its  road  across  Genesee  and  Washington  streets,  in 
the  city  of  Saginaw,  upon  the  track  of  the  Detroit  &  Bay  City 
Bailroad  Company,  which  latter  company  has  had 
the  right  of  way  across  these  streets  by  grant  from  '**  'tatwi. 
the  city  of  East  Saginaw  since  the  year  1878.  The  Saginaw 
Union  Street  Bailway,  then  operating  its  road  by  horse-power, 
in  December,  1889,  changed  its  operating  power  to  electricity, 
by  permission  of  the  city  granted  by  ordinance.  It  saw  fit  to 
use  the  trolley  system.  It  placed  the  trolley-wires  across  the 
defendant's  tracks  on  Genesee  and  Washington  streets.  At 
Genesee  street  the  overhead  wire  was  placed  19  feet  9^  inches 
above  the  defendant's  track-rails ;  at  Washington  street,  19 
feet  6  inches  above  such  rails.  On  the  16th  day  of  May,  1890, 
while  the  plaintiff  was  in  the  full  operation  of  its  road  and 
running  its  street  cars,  the  defendant  company  cut  the  wires 
of  plaintiff  where  they  crossed  its  tracks  on  Genesee  and 
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Washington  streets.  For  this  act  the  plaintiff  brought  this 
suit  in  trespass,  and  recovered  a  verdict  and  judgment  for 
$933.03. 

The  defence  to  this  action  was,  in  substance,  that  in  operat- 
ing the  defendant  company's  road  it  was  necessarjr  to  pass 
under  these  wires  cars  from  12  to  14  feet  and  3  inches  in 
height  from  the  tracks,  and  cars  loaded  with  lumber  to  the 
height  of  15  feet ;  that  it  was  necessary  to  have  brakemen 
standing  upon  the  top  of  these  cars  to  signal  the  engineer  and 
for  other  purposes;  and  that,  under  these  necessities,  the 
wires  of  plaintiff  were  not  placed  at  a  sufficient  height  from 
the  ground  so  that  defendant  railway  could  be  operated  in 
the  usual  manner,  with  safety  to  its  employes.  That  Febru- 
ary 11,  1890,  John  T.  Kich,  then  state  railroad  commissioner, 
issued  an  order  to  the  general  managers  and  superintendents 
of  Michigan  railroads,  instructing  them  not  to  permit  the 
erection  or  maintenance  of  the  wires  of  electric-street  railways 
at  a  less  distance  above  their  tracks  than  is  allowed  for 
bridges  and  other  obstructions  not  suitably  guarded,  and  that 
this  distance  should  not  be  less  than  24  feet  above  the  track. 
April  12,  1890,  W.  A.  Vaughn,  division  superintendent  of 
defendant,  notified  the  plaintiff,  by  letter,  that  its  wires  were 
less  than  24  feet  above  defendant's  tracks,  and  of  the  railroad 
commissioner's  order,  and  asked  plaintiff  company  to  comply 
with  such  order.  April  15,  1890,  the  president  of  plaintiff 
company  replied  to  this  letter  that  it  was  its  intention  to  have 
its  wires  22  feet  6  inches  above  the  track  at  steam-railway 
crossings,  being  advised  that  such  height  was  sufficient,  and 
was  the  standard  for  railway  bridges.  This  letter  Mr.  Led- 
yard,  president  of  the  defendant  company,  answered  by  letter 
of  May  3,  1890,  stating  that  such  company  would  not  permit 
the  wires  of  plaintiff  to  be  strung  across  its  tracks  at  the 
height  of  22  feet  6  inches,  and  further  wrote :  "  I  am  con- 
strained to  advise  you  that  if  by  May  15,  1890,  the  wires  of 
your  company,  wherever  they  may  cross  the  right  of  way  of 
this  company,  or  any  of  its  leased  lines,  are  not  placed  at  the 
height  oi  24  feet,  this  company  will  proceed  to  remove  the 
same  from  its  right  of  way.'  Nothing  further  being  done  by 
the  plaintiff  company,  t!ie  defendant  cut  the  wires  of  plaintiff 
at  these  two  street-crossings  about  4  o'clock  p.m..  May  16, 1890. 

The  circuit  judge  instructed  the  jury  as  follows,  after  stat- 
ing the  circumstances  of  the  case,  and  the  claims  of  the 
respective  parties :  "  Gtentlemen  of  the  jury :  It  ap- 
Ckargeto  jnrj.  pears  from  the  testimony  in  this  case  that  the  wires 
of  the  plaintiff  were  cut  at  four  o'clock  in  the  after- 
noon, during  a  busy  hour,  when  the  plaintiff's  road  was  in 
full  operation,  when  all  the  dynamos  were  at  work,  when  the 
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«ars  were  all  numing,  in  broad  daylight,  and  while  people 
were  travelling  to  and  fro.  It  appears  that  the  effect  of  the 
cutting  was  to  stop  all  the  cars  throughout  the  city  at  every 
point  where  they  were  at  the  time  the  cutting  occurred. 
There  was  no  further  current,  no  further  motion,  no  further 
power,  on  any  of  the  cars.  This  interfered  with  the  public 
travel  and  business  ;  it  interfered  with  the  general  public ;  it 
was  a  stoppage  of  the  entire  business  of  the  road,  and  the 
transportation  of  passengers  at  that  time ;  it  left  every  man 
upon  every  car  right  at  the  point  where  he  was  when  the  wire 
was  cut,  to  go  as  best  he  may  to  his  destination.  The  effect 
of  the  cutting  at  that  time,  as  disclosed  by  the  testimony,  was 
to  injure  the  machinery^— create  what  is  known,  in  electrical 
terms,  as  a  *  short  circuit.'  It  also  appears  from  the  testi- 
mony in  the  case  that  in  cutting  the  wire,  unless  some  person 
stood  there  to  protect  people  on  the  street,  that  there  might 
possibly  be  danger  even  from  the  wire  that  had  been  cut. 
The  charge  of  the  court  is  :  That  if  the  plaintiff  neglected  or 
refused  to  place  its  wires  at  a  certain  height  over  the  defend- 
ant's track,  so  as  to  enable  it  to  carry  on  its  business  in  a 
proper  way,  the  way  that  it  had  a  right  to  carry  it  on,  that 
the  defendant  would  have  a  right  to  raise  the  wires  to  the 
proper  height,  or  remove  the  wires  from  its  right  of  way  ;  but 
in  doing  this  the  defendant  was  required  to  choose  such  a 
time  and  under  such  circumstances  as  would  do  no  damage 
to  the  property  of  the  plaintiff,  nor  damage  to  the  general 
traffic  of  what  is  really  a  public  institution.  And  the  defend- 
ant was  bound  to  inquire  and  ascertain  whether  attempting  to 
remove  the  wires  at  such  time  and  under  such  circumstances 
would  have  any  such  tendency.  The  railroad  company  were 
bound  to  inform  themselves  of  that  fact  before  they  at- 
tempted to  abate  what  they  considered  a  nuisance  to  the 
operation  of  their  road.  I  therefore  charge  you,  as  a  matter 
of  law,  that  the  cutting  of  the  wires  at  the  time  they  were  cut, 
and,  under  the  circumstances,  the  attempt  to  remove  them  at 
that  time,  was  unauthorized,  and  was  a  trespass,  and  that  the 
defendants  are  liable  for  all  the  damage  that  resulted  there- 
from. The  testimony  shows  that  the  road  ran  its  last  car  at 
11.30  at  night ;  that  the  first  car  started  at  5.30  in  the  morn- 
ing ;  that  there  was  a  period  of  time  within  the  24  hours 
within  which  the  wire  might  have  been  raised,  even  if  it  re- 
quired cutting  to  raise  it,  that  the  defendant  might  have  used 
in  removing  it  from  its  track,  when  the  business  of  the  gen- 
eral public  would  not  be  interrupted.  Further  in  this  line, 
in  the  view  of  the  court,  the  passage  of  these  street  cars 
over  the  street  is  subject  to  all  the  other  uses  of  the  street. 
When  the  street-car  track  is  not  in  use,  people  have  a  right 
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to  drive  oyer  it,  walk  over  it,  and  use  ii  The  stoppage  of 
these  cars  at  that  time  of  day  created  an  obstruction  in  every 
street  where  the  car  stopped.  It  was  there  an  obstruction  to 
the  general  public  travel.  We  cannot  hold  that  any  one 
has  a  right  to  take  the  law  into  his  own  hands  under  such 
circumstances  as  it  appears  existed  at  four  o'clock  on  the 
day  of  the  16th  of  May.'^ 

Fault  is  found  with  the  language  of  this  instruction  that  the 
defendant  was  required  to  choose  such  a  time  and  under  such 

circumstances  as  would  do  no  damage  to  the  prop- 
Heanireof  ^^fy  of  the  plaintiff,  uor  damage  to  the  general 
daMAffM  for  traffic  of  what  is  really  a  public  institution ;  that  all 
cittiBffwirat.   ^liat  could  be  required  of  the  defendant  was  that 

it  should  do  no  unnecessary  damage,  as  the  cutting 
of  the  wires  alone  would  be  some  damage.  Included  in  plain- 
tiff's bill  was  $41.20  for  material  and  labor  "  in  splicing  wire," 
which  was  allowed  by  the  jury.  All  the  other  items  were  for 
losses  incurred  by  the  unnecessary  damage.  We  are  satisfied 
that  the  evidence  shows  that  there  was  ample  time,  while  the 
motive  power  of  the  plaintiff  was  at  rest,  and  when  its  cars 
were  not  running,  to  have  removed  these  wires.  The  removal 
of  them  was  done  at  a  time  when  it  involved  great  loss  to 
plaintiff  and  great  danger  to  human  lite.  Under  the  circum- 
stances, the  defendant  company  was  a  trespasser  a&  tni^to,  and 
liable  for  all  damages.  It  was  shown  that  no  bridge  on  the 
defendant  company's  line  was  higher  than  22  feet,  and  that 
the  railroad  commissioner  had  sanctioned  and  consented  to 
the  wires  of  other  street-railroad  companies,  at  West  Bay  City 
and  Lansing,  being  maintained  at  a  height  of  22  feet  6  inches. 
The  defendant  company  refused  to  permit  the  plaintiff  to 
string  its  wires  at  this  height.  The  commissioner  of  railroads 
had  no  arbitrary  power  to  fix  24  feet  as  the  height  at  which 
such  wires  must  be  maintained,  in  the  absence  of  any  showing 
that  a  less  height  was  insufficient  to  prevent  any  danger  to 
the  employes  of  the  railroads.  The  refusal  of  the  defendant 
company  to  permit  plaintiff's  wires  to  be  raised  to  22  feet  6 
inches — and  the  testimony  shows  they  could  have  been  so 
raised  without  cutting  the  wires  or  destroying  property — and 
its  choosing  of  the  time  to  cut  such  wires  when  the  plaintiff 
company  was  in  full  operation  of  its  16  miles  of  road  in  the 
city  of  Saginaw,  was  such  a  violation  of  the  plaintiff's  rights 
as  cannot  be  excused,  and  justifies  the  recovery  of  all  damages 
suffered  by  the  plaintiff  on  account  thereof. 

It  is  also  claimed  that  the  public,  or  the  rights  of  the  pub- 
lic, are  of  no  concern  in  this  suit.  This  may  be  true,  but  what 
the  court  said  as  to  the  rights  of  the  public  has  also  no 
concern  here,  as  it  could  have  had  no  possible  effect  upon  the 
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jury.     The  court,  in  substance,  correctly  told  tbem  that,  under 
the  admitted  facts  in  the  case,  the  defendant  was 
liable  for  all  the  damages  to  the  plaintiff  caused  inurut  of 
by  the  cutting  of  these  wires ;  and  what  he  said  pnbiie  as 
About  the  public  and  the  rights  of  travellers  was  but  '^*®'  *"  *»■■• 
surplusage,  which  could  have   done   no  harm   to  ***■• 
defendant.     The  jury  ^ave  no  damages  on  account 
of  the  public,  but  simply  allowed  to  plaintiff  its  items  of  dam- 
ages as  claimed. 

The  claim  is  made  that  the  court  was  in  error  in  his  instruc- 
tions to  the  jury  as  to  the  recovery  of  damages  for  the  cost  of 
a  new  armature  to  use  in  dynamo  No.  2.  Tne  tes- 
timony tended  to  show  that  this  armature  was  in-  RMorery  for 
jured  by  the  cutting  of  the  wires,  and  that  it  was  daniaff«  to 
attempted  to  cure  such  injury  by  repairs,  which  "•«fc*»««"y« 
amounted  to  $78.80,  but  that  it  did  not  work  well 
dtter  such  repairs,  and  finally  a  new  armature  was  purchased, 
at  a  cost  of  $375.  The  defendant  upon  the  trial  objected  to 
any  recovery  on  account  of  damages  to  this  armature,  claim- 
ing that  there  was  no  testimony  tending  to  show  that  it  was  in- 
jured by  its  acts  of  cutting  the  wires.  The  circuit  judge  charged 
that  if  the  evidence  showed  that  the  repairs  did  not  place  No.  2 
dynamo  in  as  good  condition  as  it  was  at  the  time  of  the  cut- 
ting, and  it  became  necessary  to  supply  it  with  an  altogether 
new  armature,  plaintiff  would  be  entitled  to  damage  for  the 
cost  of  such  armature,  but  would  not  be  entitled  to  charge  for 
the  repairs ;  and  that  if  the  armature  by  the  repairs  was  made 
as  good  as  it  was  before  the  injury,  then  plaintiff  could  only 
recover  for  such  repairs.  It  is  now  contended  that  there  was 
evidence  tending  to  show  that  this  new  armature  was  more 
expensive  than  the  old  one,  and  of  more  value,  and  that  plain- 
tiff was  only  entitled  as  damages  to  the  value  of  the  old  arma- 
ture as  it  was  before  injury,  less  what  it  is  now  worth.  The 
jury  did  not  allow  the  repairs,  but  gave  the  plaintiff  damages 
for  the  full  cost  of  the  new  armature.  The  evidence  shows 
that  an  armature  lasts  10  or  15  years,  if  not  injured  by  some 
accident.  There  was  no  testimony  tending  to  show  that  this 
armature  taken  out  of  dynamo  No.  2  was  worth  anything  for 
other  purposes  or  for  any  use  connected  with  the  dynamo ;  nor 
any  attempt  on  the  part  of  the  defendant  on  the  trial  to  show 
that  it  had  any  value  outside  of  its  use  in  the  dynamos ;  and 
there  was  testimony  tending  to  show  it  could  not  oe  used  there. 
One  witness  testified  that  tne  new  armature  was  a  little  more 
expensive  than  the  old  one,  but  the  president  of  plaintiff  com- 
pany testified  that  it  was  not.  The  defendant  upon  the  trial 
ivas  content  with  the  denial  that  armature  No.  2  was  injured 
at  all  by  the  cutting  of  the  wires,  and  made  no  attempt  to  as- 
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certain  the  value  of  the  old  armature,  or  how  much  more 
costly,  if  any,  the  new  armature  was  than  the  old  one.  Under 
these  circumstances,  we  do  not  think  a  new  trial  should  be 
granted  because  of  this  claimed  excess  in  damages.  The 
record  fails  to  show  that  the  plaintiff  recovered  any  greater 
sum  than  it  was  entitled  to  on  account  of  this  injury  to  arma- 
ture in  dynamo  No.  2. 

The  judgment  will  be  affirmed  with  costs. 

The  other  justices  concurred. 


Patebson  B.  Ca 

V. 

Gbundy  et  (d. 

(New  Jeruiy  Chancery  Oourt^  April  28,  1898.) 

Street  Railways— Grant  of  "  Railroad  "  Privileges  Does  not  Preclude  • 
Street  Railway  Privileges! — The  mere  fact  that  a  charter  granted  to  railway 
company  contains  some  provisions  usually  included  in  special  chartera 
granted  to  railroad  companies,  such  as  condemnation  of  lanas  and  the  tak- 
ug  of  the  railroad  by  the  state,  does  not  require  the  charter  to  be  construed 
so  as  to  prevent  the  construction  and  operation  of  a  street  railway  within 
a  city,  where  the  charter  expressly  confers  upon  the  company  the  right  to 
construct  its  railroad  from  some  point  within  the  city  to  a  point  without, 
as  well  as  along  any  street  of  the  said  city. 

Term  "  Horse  Railroad  Tracks"  not  Limiting  Choice  of  Motive  Power^ — 
In  an  ordinance  of  a  city  consenting  to  the  construction  and  operation  of  a 
railroad  within  the  city,  the  words  *'  horse-railroad  track  or  tracks"  must 
be  taken  as  descriptive  of  the  railroad  to  be  constructed,  and  not  of  the 
motive  power  to  be  used,  where  the  terms  '*  horse  railroads,'*  and  *'  street 
surface  railroad  "  have  come  to  be  convertible. 

Supplementary  Statute — Sufficiency  of  Title^ — A  supplementary  act  whose 
object  is  to  confer  additional  privileges  upon  a  corporation  under  the  name 
mentioned  in  the  little  to  the  supplement  is  constitutional,  as  there  is  no 
necessity  of  referring  in  the  title  to  all  the  powers  given  by  the  supple* 
ment. 

Right  of  Abutting  Owner  to  Prevent  Obstruction  of  Street. — If  the  con- 
templated use  of  a  street  by  a  street-railway  company  is  authorized  by  stat- 
ute, an  abutting  owner's  rights  therein  are  subservient,  unless  such  use  im- 
poses an  additional  servitude  upon  the  land  taken  by  the  street  or  on  the 
abutting  land ;  but  when  a  public  use  authorized  by  law  takes  no  property 
of  the  individual,  merely  affecting  him  by  proximity,  the  necessary  inter- 
ference in  his  business  or  in  the  enjoyment  of  his  property  occasioned  by 
such  use  furnishes  no  basis  for  damages. 

Same — Stringing  Wires— Quasi-Easements. — The  stringing  of  a  single 
wire  across  and  in  front  of  the  lots  of  an  abutting  owner,  at  a  height  of  2Z 
feet,  if  authorized  by  statute,  is  not  such  an  invasion  of  such  owner's  rights 
of  adjacency  as  to  entitle  him  to  compensation,  or  justify  him  in  removing 
the  wire,  by  reason  of  the  fact  that  he  was  such  abutting  owner. 
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Same — Duty  of  Corporation  to  Minimize  Damages^ — A  privilege  granted 
to  a  corporation  of  a  partial  usts  of  a  street,  which  threatens  if  it  does  not 
encroach  upon  the  property  rights  of  an  adjacent  owner,  should  be  so  ex- 
ercised by  the  company  as  to  minimize  the  inconyenience  and  danger  to 
the  enjoyment  of  such  rights. 

Choice  of  Motive  Power— Discretion  of  Company. — A  grant  to  a  street 
railway  company  of  power  to  place  and  use  on  its  road  cars  or  vehicles,  **  to 
be  operated  by  such  motive  power  as  they  may  deem  expedient  and  proper,'' 
gives  authority  to  use  the  trolley  system,  although  the  grant  was  made  to  a 
^*  street  and  steam-railroad  company,"  since  it  will  not  be  presumed  that 
the  legislature  intended  to  limit  the  companies  to  systems  in  use  at  the  time 
the  act  was  passed,  it  being  for  the  public  advantage  to  allow  a  street  rail- 
way company  to  perfect  its  systems  in  accordance  with  advances  in  scien- 
tific discovery. 

Subway  Commissioners — Authority  to  Regulate  Trolley  System. — An  act 
entitled  ''  an  act  providing  for  the  placing  of  electrical  conductors  under 
ground  in  cities  of  this  state,  and  for  the  creation  of  a  board  of  commission- 
ers of  electrical  subways,*'  provides  that  no  electrical  wire  or  cable  shall  be 
construed  along,  across,  or  above  the  surface  of  any  street  or  avenue  in  any 
city  without  authority  from  the  board  created  by  the  act.  Held,  that,  while 
the  general  object  of  the  law  is  to  require  electric  wires  occupying  the  streets 
of  a  city  to  be  placed  underground,  the  commission  is  authorized  to  permit 
wires  to  be  strung  in  cities  until  such  time  as  the  overhead  stringing  of 
wires  can  be  terminated  without  hardship. 

Doubtful  Authority  to  String  Trolley-wires — Right  of  Abutting  Owner. — 
Where  the  authority  of  a  street  railway  company  to  string  its  trolley  wires 
without  the  consent  of  the  said  commissioners  is  doubtful,  the  company  is 
not  entitled  to  an  injunction  restraining  an  abutting  owner  from  cutting 
down  the  wires  which  it  has  placed  above  the  walk  in  front  of  such  owner's 
lots. 

John  W.  Griggs,  for  complainant. 

David  J.  Berry  and  George  S^HiUon^  for  defendants. 

Gbeen,  V.C. — The  complainant,  the  Paterson  Railway  Com- 
pany, was  formed  by  the  consolidation,  under  the 
act  of  1888  (P.  L.  1888,  p.  74),  of  the  Paterson  City  ^•••■^^•*- 
Bailway  Company,  the  Paterson  &  Passaic  Bailroad  Company, 
and  the  Haledon  Horse  Bailway  Company,  three  corporations 
operating  street  railways  in  the  city  oi  Paterson  and  its  vicin- 
ity at  the  time  of  such  consolidation,  on  April  28,  1888.  The 
Paterson  City  Bailway  Company  was  organized  under  the  pro- 
visions of  the  statute  (Bevision,  p.  922,  §  76)  by  the  grantees 
in  the  deed  of  the  master,  under  proceedings  of  foreclosure 
and  sale  of  the  property  and  franchises  of  the  Paterson  & 
Little  Falls  Horse  &  Steam  Kailroad  Company,  which  was  in- 
cluded in  a  mortgage  executed  by  the  said  company  to  secure 
the  payment  of  bonds  issued  by  it.  This  last-named  company 
was  incorporated  by  act  of  the  legislature  approved  April  9, 
1866  (P.  L.  1866,  p.  1068).  A  supplement  to  the  said  charter  was 

Eassed  by  the  legislature,  ana  approved  March  14, 1870  (P. 
L  1870,  p.  629).    The  original  charter  gave  the  company  au- 
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thority  to  operate  its  cars  by  such  motive  power  as  it  might 
deem  expedient  and  proper.  Prior  to  the  foreclosure  and 
sale  of  its  property  and  f ranchises,  it  had  bnilt  and  was  operat- 
ing a  surface  railroad  on  various  streets  in  the  city  of  Pater- 
son,  including  a  portion  of  Biver  street. 

The  bill  alleges  that  the  complainant  corporation,  being  of 
opinion  and  having  determined  that  it  was  expedient  and 
proper  to  operate  its  railway  system  by  the  application  of 
electricity  to  electric  motors  for  the  propulsion  of  its  cars,  in- 
stead of  horse  power,  as  formerly,  adapted  two  of  its  routes 
to  that  method,  and  was  engaged  in  preparing  to  put  it  in 
operation  on  their  railway  on  Biver  street,  embracing  the  sec- 
tion of  that  street  on  which  defendant  Joseph  C.  Grundy  owns 
several  lots.  The  allegations  of  the  bill  with  reference  to  the 
adoption  of  the  plan  and  the  method  of  its  practical  applica- 
tion are  substantially  as  follows :  The  company,  iu  the  exer- 
cise of  the  discretion  confided  to  it,  and  in  discharge  of  its 
duties  to  use  its  public  franchise  for  the  transportation  of 

Eassengers  in  the  most  commodious  and  advantageous  manner, 
as  decided  and  does  deem  that  it  is  necessary  for  the  secur- 
ing of  more  rapid  transit  to  substitute  electricity  for  horses  as 
the  propelling  power  of  its  cars,  and  that,  as  a  matter  of  fact, 
there  is  now  but  one  safe  and  practical  system  known  and  in 
operation  for  supplying  the  electrical  current  to  the  cars,  and 
that  is  what  is  known  as  the  "  trolley "  or  "  overhead  "  sys- 
tem. That  the  system  of  electrical  motors  used  by  the  com- 
pany is  that  known  as  the  "  trolley  "  or  "  overhead  "  system, 
which  consists  pf  iron  posts  set  near  the  curb-line  in  the  side- 
walk of  the  street,. upon  which  insulated  wires,  called  "feed- 
wires,"  are  stretched  at  a  height  of  about  22  feet  above  the 
street.  Two  other  wires,  called  the  "trolley  wires,"  are 
stretched  above  the  tracks,  and  are  connected  at  intervals  by 
cross-wires  with  the  feed-wire.  A  rod  or  arm  extends  from 
the  car  and  connects  with  the  overhead  trolley- wire.  Through 
said  rod  the  electrical  current  is  transmitted  from  the  over- 
head wire  to  the  running  gear  of  the  cars.  The  bill  further 
alleges  that  the  company,  at  the  time  of  filling  the  bill,  had 
nearly  completed  the  erection  of  the  poles  and  stringing  the 
wires  along  its  line,  from  its  terminus  in  Biver  street,  through 
Biver  street,  a  distance  of  about  three  quarters  of  a  mile,  in 
which  work  it  had  expended  a  large  sum  of  money,  and  that 
the  line  was  nearly  completed  and  ready  for  use,  to  be  operated 
under  the  trolley  system.  In  these  preparations  the  employes 
of  the  company  had  strung  a  feed-wire  along  and  over  the 
sidewalk,  near  the  curb-line,  in  front  of  lots  Nos.  557,  559, 
661,  and  563  Biver  street,  owned  by  the  defendant  Joseph  C. 
Grundy ;  the  wire  being,  as  alleged,  one  of  the  wires  neces- 
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43arj  for  the  operation  of  the  trolley  system  by  electricity, 
adopted  by  the  said  company,  and  intended  to  be  used  in  pro- 
pelling cars  upon  its  tracks  on  Biver  street  This  wire  was 
22  feet  above  the  surface  of  the  sidewalk,  and  was  attached 
at  both  ends  to  poles  set  in  the  ground  at  the  edge  of  the  curb 
on  the  sidewalk — one  upon  lands  southwest  of  defendant's 
lands,  and  the  other  upon  lands  northeast  of  defendant's  lands. 
On  the  7th  day  of  June,  James  Grundy  and  John  Grundy, 
brothers  of  the  said  Joseph  C.  Grundy,  and  by  his  direction, 
cut  the  wire  stretched  in  front  of  the  lands  mentioned.  To  do 
this  they  put  a  ladder  up  against  the  limb  of  a  tree,  and  James 
held  a  sledge-hammer  against  the  wire,  while  John  cut  it  with 
a  chisel  or  some  sharp  instrument.  The  defendants  threaten- 
ing to  cut  the  wire  as  often  as  it  should  be  strung  across  that 
space,  the  complainant,  the  railway  company,  filed  the  bill  in 
this  cause  for  an  injunction  to  prevent  their  so  doing. 

On  the  presentation  of  the  bill,  an  order  to  show  cause 
why  an  injunction  should  not  issue,  in  pursuance  of  the 
prayer,  restraining  the  defendants  from  interfering  with  the 
said  wire,  was  issued,  with  a  restraining  order  forbidding  the 
defendants  from  so  doing  until  the  further  order  of  the  court. 
A  copy  of  this  order  was  served  upon  the  defendants  by  the 
deputy  sheriff  of  the  county  of  Passaic ;  but  one  of  the  de- 
fendants, notwithstanding  the  mandate  of  the  court,  again  cut 
the  wire,  which  had  been  replaced.  On  the  hearing  of  the 
order  to  show  cause,  the  violation  of  the  previous  order  of  the 
oourt  was  brought  to  the  attention  of  the  court,  by  motion  to 
punish  the  party,  of  which  notice  had  been  given,  with  copies 
of  affidavits  to  be  presented.  This  act  was  committed  by  one 
of  the  defendants,  who  was  not  the  owner  of  the  property, 
and  the  hearing  of  the  order  to  show  cause  proceeded  against 
the  owner.  No  answer  was  filed  by  the  defendant,  but  affi- 
davits of  Joseph  C.  Grundy  and  John  Grundy  were  pre- 
sented, and  the  injunction  was  resisted,  on  the  ground  that 
the  complainant  had  no  legal  authority  in  the  premises. 

The  affidavits  show  that  the  defendant  Joseph  0.  Grundy 
objected  to  the  company  laying  two  tracks  in  River  street, 
and  refused  his  consent  to  their  putting  up  poles  upon,  or 
stringing  wires  across,  his  sidewalk,  unless  compensation  was 
made  to  him  for  the  damages  which  would  result  from  such 
use  ;  that  he  notified  the  company  to  remove  the  wires  after 
they  had  been  strung,  and  that  he  would  cut  them  if  not  so 
removed ;  and  that  John  and  James  C.  Grundy  did  cut  the 
wire,  after  waiting  for  the  company  to  take  it  down.  The 
«laim  is  made  by  the  affidavits  that  it  would  be  impossible  to 
raise  a  ladder  up  to  the  buildings  in  case  of  fire,  or  if  the 
owner  vdshed  to  paint  or  repair ;  that  the  tracks  do  not  leave 
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sufficient  room  between  the  rail  and  sidewalk  for  horses  and 
wagons  to  safely  pass  while  the  electric  railway  may  be  in 
operation  ;  that  the  tenants  are  incommoded,  and  that  two  of 
them  have  moved  on  account  of  alleged  danger  to  the  lives  of 
their  children;  that  the  route  of  the  original  Paterson  & 
Little  Falls  Horse  &  Steam  Railroad  Company  did  not  go  on 
Biver  street ;  and  that  the  only  motive  power  used  was  by 
horses  hitched  to  the  cars,  until  the  last  two  or  three  months^ 
when  the  electric-trolley  system  was  first  used.  The  affida- 
vits present  no  justification  of  the  acts  of  the  defendants,  un- 
less it  is  true  that  the  complainant  company  has,  without  law* 
ful  authority,  placed  an  obstruction  on  the  highway,  which 
any  one  may  remove,  or  without  such  authority  has  invaded 
some  right  of  the  owner  of  the  premises  in  a  way  to  justify 
him  in  forcibly  removing  the  obstruction  so  placed  upon  the 
use  of  his  property.  The  objection  urged  by  the  defendants* 
counsel  was  a  want  of  legal  authority  in  the  complainant — 
First,  to  maintain  a  two-track  or  any  railway  on  Kiver  street ; 
and  second,  to  use  electric  motors,  or  erect  and  maintain  on 
the  streets  the  necessary  appliances  for  the  transmission  of 
electricity  to  the  cars. 

Has  the  complainant  lawful  authority  to  maintain  a  street 
railway  on  Kiver  street  ?  Whether  such  right  is  for  two 
tracks  or  only  one  cannot  a£fect  this  controversy. 
CoMMiidated  ffj^^  complainant  insists  that,  by  virtue  of  the  pro- 
pow1b"'~  ceedings  taken  in  pursuance  of  the  act  of  1888,  it 
is  vested  with  the  rights,  privileges,  and  franchises 
of  each  of  the  three  corporations  which  were  consolidated 
into  the  complainant  corporation.  The  second  section  of 
that  act  provides  that,  on  making  the  agreement  of  consolida- 
tion, and  filing  the  same  or  a  copy  with  the  secretary  of 
state,  **  the  several  corporations,  parties  thereto,  shaU  be 
deemed  and  taken  to  be  one  corporation  by  the  name  pro- 
vided in  said  agreement  and  act,  possessing  all  rights,  privi- 
leges, and  franchises,  and  subject  to  all  the  restrictions,  dis- 
abilities, and  duties  of  each  of  such  corporations  so  consoli- 
dated ; "  and  by  section  3,  "  that,  upon  the  consummation  of 
said  act  of  consolidation,  all  and  singular  the  rights,  privi- 
leges, and  franchises  of  each  of  said  corporations,  parties  to 
the  same,  and  all  property,  real,  personal,  and  mixed,  *  *  * 
shall  be  taken  and  deemed  to  be  transferred  to  and  vested  in 
such  new  corporation,  without  further  act  or  deed."  By  the 
act  of  consolidation,  therefore,  the  complainant  was  vested 
with  all  the  rights,  privileges,  franchises,  and  property  at 
that  time  enjoyed,  owned,  or  possessed  by  the  Paterson  City 
Bailway  Company. 

This  latter  company  existed  by  virtue  of  the  provisions  of 
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the  statute  providing  for  the  incorporation  of  a  new  company 
by  the  purchasers  of  the  franchises  and  property  of  a  rail- 
road under  foreclosure  proceedings.  Revision,  p.  921.  Sec- 
tion 76,  p.  922,  provides  that  a  new  corporation  formed  under 
that  act,  on  complying  with  the  provisions  of  the  act,  shall 
have  and  possesses  all  powers  belonging  to  corporations  or- 
ganized  under  the  laws  of  this  state,  and  all  powers  conferred 
by  said  laws   upon   the  corporations  whose  franchises  and 

Eroperty  were  sold  and  bought  as  aforesaid.  It  shall  receive, 
ave,  and  hold  the  railroad  property  and  franchises  within 
this  state  included  within  and  bound  by  said  mortgage,  or 
sold  and  purchased  at  said  sale,  subject  only  to  all  liens,  con- 
tracts, etc.,  prior  to  the  making  of  the  mortgage ;  with  a  pro- 
viso that  in  no  event  shall  such  new  corporation  be  deemed 
or  construed  to  have  ac(]^uired  by  virtue  of  any  such  sale  or 
purchase  any  different  rights,  franchises,  or  privileges  from 
those  possessed  by  said  original  corporation,  and  conveyed  or 
intended  to  be  conveyed  by  such  mortgage  as  aforesaid.  By 
virtue  of  the  proceedings  of  foreclosure  sale  and  reorganization 
and  the  provisions  of  law,  the  Paterson  City  Railway  Com- 
pany became  vested  with  the  rights,  privileges,  franchises, 
and  property  granted  to  the  Paterson  &  Little  Falls  Horse  & 
Steam  xtailroad  Company  under  the  original  act  of  April  9, 
1866,  and  the  supplement  thereto,  approved  March  14,  1870. 
By  the  original  act  (section  7)  the  last-named  company  was 
authorized  to  construct  and  operate  a  railway  to  commence 
at  some  point  in  or  near  the  city  of  Paterson,  in  the  county 
of  Passaic,  to  Little  Falls,  in  the  county  of  Passaic ;  by 
section  14,  that  the  said  railway  may  be  constructed  along 
the  public  road  or  highway  within  its.  route  upon  obtaining 
the  consent,  in  writing,  of  the  township  committee  in  which 
said  rouie  may  extend,  or  a  majority  of  them,  and  along 
any  street  in  the  city  of  Paterson  on  obtaining  the  consent 
of  the  mayor  and  aldermen  of  said  city,  or  a  majority  of 
them ;  and,  whenever  said  railway  is  located  on  or  across 
any  street  or  highway,  the  said  company  shall,  as  soon  as  may 
be,  restore  such  street  or  highway  to  such  state  or  condition 
as  not  to  impair  its  usefulness ;  and  such  railway  and  the 
rails  thereof  shall  be  constructed  and  maintained  in  such 
manner,  and  the  rails  thereof  of  such  size  and  pattern,  as  to 
impair  as  Uttle  as  practicable  ordinary  travel  on  such  streets 
or  highway.  By  the  supplement  of  1870  the  company  were 
empowered  to  lay  out  and  construct  a  single-track  railway, 
with  the  necessary  turnouts,  through  and  along  any  streets 
and  avenues  in  the  city  of  Paterson,  north  of  Market  and 
Congress  streets,  and  northwest  of  the  Passaic  Biver,  in  said 
city  of  Paterson :  provided,  that  the  consent,  in  writing,  of  a 
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majority  of  the  owners  of  the  land  (reckoning  by  the  number 
of  Jkeal  feet)  fronting  on  both  sides  of  said  streets  or  avenoes, 
being  first  had  and  obtained,  and  filed  in  the  office  of  the  clerk 
of  the  county  of  Passaic ;  and,  further,  that  the  said  railway 
shall  not  be  constructed  in  any  parts  of  said  streets  or  aye- 
nues  without  the  consent  of  the  mayor  and  board  of  aldermen 
of  said  city  for  that  purpose  being  first  duly  granted  at  a 
meeting  of  the  board. 

There  is  no  dispute  that  Biver  street,  at  the  point  in  con- 
troversy in  this  suit,  is  within  the  district  named  in  the  sup- 
plemeut.  The  bill  avers  that,  prior  to  the  cou- 
••nIiirUd»»  struction  of  the  road  in  River  street,  the  company 
pririiegvn  doei  did  obtain  the  consent,  in  writing,  of  the  majority 
■ot  preciade  of  the  owners  of  the  land  (reckoning  by  the  num- 
irfHu^''*'  ber  of  lineal  feet)  fronting  on  both  sides  of  said 
streets  and  avenues,  and  did  also  obtain  the  con- 
fient  of  the  mayor  and  aldermen  of  the  city  of  Paterson,  which 
was  duly  granted  at  a  meeting  of  the  board  of  aldermen  held 
July  27,  1868,  and  these  averments  are  verified  by  the  affida- 
vit annexed,  and  are  not  questioned  or  denied  by  the  affidavits 
presented  by  the  defendants.  Counsel  for  the  defendants,  on 
the  argument,  presented  a  certified  copy  of  tbe  ordinance  of 
the  mayor  and  aldermen  of  the  city  of  *t*aterson  passed  July 
27,  1868,  certified  under  the  seal  of  the  city  clerk  to  be  a  true 
copy,  as  made  from  the  ordinance  book.  By  this  ordinance 
it  18  provided  ''  that  it  shall  be  lawful  for  the  Paterson  Falls 
Horse  Bailroad  Company  to  construct  and  lay  in  said  city, 
from  the  Van  Winkle  Street  Bridge,  in  Van  Winkle  street  (now 
Biver  street),  through  Van  Winkle  street  to  Bridge  street, 
and  through  Bridge  street  to  Broadway,  and  through  Broad- 
way to  West  street,  through  West  street  to  Hamburgh  avenue, 
to  Union  avenue,  and  tnrough  Union  avenue,  to  the  line 
dividing  the  city  of  Paterson  from  the  township  of  Man- 
chester, such  rail  or  rails  for  a  horse-railroad  track  or  tracks, 
And  of  such  style  and  width,  as  are  constructed,  laid,  and  used 
for  horse  railroad  between  the  Pavonia  avenue  and  Cortlandt 
street  ferries,  in  the  city  of  Jersey  City,  in  the  state  of  New 
Jersey." 

Counsel  for  defendants  claim  that  the  original  charter  of 
1866  did  not  authorize  the  construction  of  a  railroad  through 
Biver  street ;  that  by  that  charter  a  railroad  was  authorized 
to  be  constructed  from  Paterson  to  Little  Falls ;  and  that,  by 
the  terms  and  provisions  of  that  charter,  it  is  evident  that  the 
legislature  did  not  intend  to  incorporate  a  railroad  in  a 
municipality,  as  it  contains  provisions  for  the  condemnation 
of  lands  and  for  the  state  taking  the  railroad,  on  making  com- 
pensation therefor;  that  Little  Falls  was  a  village  lying  out- 
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side  of  the  city  of  Paterson ;  and  that  the  whole  legislatiye 
intent  was  to  authorize  a  road  to  connect  the  two  places. 
While  the  act  does  contain  some  provisions  which  were 
osaally  inserted  in  special  charters  granted  to  railroad  com- 
panies prior  to  the  amendments  to  the  constitution,  it  also  ex- 
pressly confers  upon  the  company  the  right  to  construct  its 
raUroad  from  some  point  in,  as  well  as  near,  the  city  of  Pater, 
son,  and  also  alon^  any  street  in  said  city,  on  obtaining  the 
consent  of  the  municipal  authorities. 

It  is  next  urged  that  the  consent  given  by  the  ordinance  is 
only  to  construct  and  lay  rails  for  a  railroad  to  be  operated 
in  the  city  by  horses.     These  words  "  horse-railroad  track  or 
tracks,"  used  in  the  ordinance,  must  be  taken  as 
descriptive  of  the  railroad  to  be  constructed,  and  ciio*««  o' 
not  of  the  motive  power  to  be  used.     Eailways  in  "DiJcrrttott*^ 
the   streets   of  cities,  laid    to   conform  with  the  oreompaDj. 
grade   of  the    streets,   and    properly  known    as 
''  street-surface    railroads,"    had    by    common    usage    been 
designated   as  ''horse  railroads"  from    the  fact  that  they 
were    for    a    long    time    operated    exclusively    by  horses 
being  attached  thereto,  and  "  horse  railroads  "  and  "  street- 
surface  railroads  "  have  come  to  be  convertible  terms.     The 
ordinance  granting  the  consent  of  the  city,  in   using  these 
words,  used  them  as  descriptive  of  the  track  which  was  com- 
monly used  in   the   construction   of  that   kind   of  railroad, 
indicating  the  character  of  rail  which  would  interfere  as  little 
as  possible  with  the  usual  and  ordinary  use  of  the  street  by 
ordinary  vehicles. 

It  is  next  claimed  that  the  act  of  1870  is  void,  because  the 
object  of  the  act  is  not  expressed  in  the  title.     It  was  argued 
that   the   object  of  the  act  is  to  confer  upon   the  company 
named    in   the   title   authority   to   construct  and 
operate  a  railroad  in  certain  streets  in  the  city  of  Sanicienejr  of 
Paterson  solely,  whereas  the  title  of  the  act  refers  ****•  *®  »«*• 
to  a  horse  and  steam-railroad  company  between 
Paterson  and  Little  Falls.     This  idea  is  the  result  of  constru- 
ing the  designation  of  the  company  by  its  name  as  the  state- 
ment of  tUe  object  of  the  act  in  its  title.     The  object  of  the 
act  was  to  confer  additional  privileges  upon  the  company, 
which  was  originally  incorporated  by  the  act  of  1866,  under 
the  name  mentioned  in  the  title  to  the  supplement.     It  was 
no  more  necessary  to  refer  in  the  title  to  all  the  powers  to  be 
given  by  the  supplement  than  it  was  to  set  out  in  detail  every 
franchise  granted  to  the  corporation   by  its  charter.     The 
titles  of  such  acts  were  generally  nothing  more  than  to  in- 
corporate a  company,  designating  its  corporate  name.    While 
it  is  true  that  no  power  could  be  granted  by  the  supplement 
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which  would  have  been  unconstitutional  if  incorporated  in 
the  original  act,  that  argument  does  not  invalidate  the  supple- 
ment, because  it  would  have  been  entirely  competent  for  the 
legislature  in  1866  to  have  granted,  under  the  original  act, 
the  powers  which  are  given  by  the  supplement  of  1870. 

It  is  next  claimed  that  this  company  has  only  the  right  to 
place  a  single  track  in  any  of  the  streets  in  the  city  of  Pater- 
son,  but  it  is  difficult  to  perceive  how  this  could  give  the  de- 
fendant the  right  to  cut  a  wire  which  the  company  may  have 
strung  across  the  sidewalk  in  front  of  his  property.  In  my 
opinion,  the  right  of  the  complainant  to  operate  a  street- 
surface  railway  in  Biver  street,  in  front  of  Joseph  C.  Grundy's 
property,  is  clear. 

Has  the  complainant  corporation  the  right  to  apply  elec- 
tricity by  what  is  known  as  the  "  overhead  trolley  system,"  to 
the  propulsion  of  its  cars,  and  to  erect  and  maintain  the 
appliances  necessary  for  the  application  of  such 
Bifrhftofabiit-  power."  The  question  as  to  the  absolute  right  of 
t©r to  remofe  Joseph  C.  Gruudy  to  cut  the  wires  strung  over  his 
troiiejr-wires.  aidewalk  by  the  complainant  presents  itself  in  a 
twofold  aspect,  viz.  his  right  as  the  owner  of  abut- 
ting property,  and  his  right  as  a  citizen.  The  complainant  in 
this  case  has  not  placed  upon  the  land  in  front  of  defendant's 
property  any  obstruction  at  all.  His  sidewalk  is  unen- 
cumbered. The  posts  are  erected  upon  the  lands  of  the 
owners  of  property  on  either  side  of  his  lot,  and  the  only 
obstruction  is  the  stringing  of  a  wire  20  odd  feet  above  the 
curb-line,  in  front  of  his  lands  between  these  poles.  In  con- 
sidering the  right  of  the  defendant  as  an  abutting  owner  to 
remove  the  wire,  we  assume  for  the  present  that  the  com- 
plainant has  legislative  sanctioi;i  for  tne  operation  of  its  rail- 
way by  the  use  of  electrical  force  and  its  appliances ;  for, 
if  it  has  not,  the  defendant's  right  to  clear  the  air  of  obstruc- 
tions is  as  unquestionable  as  his  right  to  clear  the  surface  of 
the  street  in  front  of  his  property.  If  the  contemplated  use 
of  the  street  by  the  complainant  is  authorized  by  statute,  the 
defendant's  rights  therein  are  subservient  thereto,  unless  suck 
use  imposes  an  additional  servitude  upon  the  land  taken  by 
the  street  fronting  defendant's  property,  or  on  his  land  abut- 
ting thereon.  The  special  rights  of  the  abutting  owner  in  the 
streets  are  gmtsz-easements  of  access  and  light  and  air  over 
the  land  of  the  street  fronting  his  property.  Barnett  v,  John- 
son, 15  N.  J.  Eq.  481 ;  Dill  v.  Board,  47  N.  J.  Eq.  441,  32  Am. 
&  Eng.  Corp.  Cas.  80.  These  he  cannot  be  deprived  of  with- 
out compensation  being  made  to  him.  In  re  New  York  El.  E. 
Co.,  70  N.  T.  327 ;  In  re  Gilbert  El.  E.  Co.,  7d.  361 ;  Story  v. 
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Eailroad  Co.,  90  N.  T.  122,  7  Am.  &  Eng.  E.  Cas.  596 ;  Lalir  v. 
Bailroad  Co.,  104  N.  T.  268 ;  Drucker  v.  Eailroad  Co.,  106  N. 
T.  157,  30  Am.  &  Eng.  E.  Cas.  418 ;  American  Bank  Note  Co. 
^.  New  York  El.  E.  Co.,  129  N.  Y.  252.  These  are  interests 
distinct  from  those  possessed  by  the  general  public,  and  are 
rights  appurtenant  to  the  lot  and  the  improvements  thereon. 
Decker  v.  Eailway  Co.  (Ind.  Sup.),  33  N.  E.  Eep.  349.  It  is 
equally  well  settled  that  when  a  public  use,  authorized  by  law, 
takes  no  property  of  the  individual,  but  merely  affects  him  by 
proximity,  the  necessary  interference  in  his  business  or  in  the 
•enjoyment  of  his  property,  occasioned  by  such  use,  furnishes  no 
basis  for  damages.  Eadcliff  v.  Mayor,  4  N.  Y.  195 ;  Bellinger 
V.  Eailroad  Co.,  23  N.  Y.  42 ;  Mover  v,  Eailroad  Co.,  88  N.  Y. 
351 ;  Uline  v.  Eailroad  Co.,  101  N.  Y.  198,  23  Am.  &  Eng.  E. 
Cas.  3 ;  American  Bank  Note  Co.  v.  New  York  El.  E.  Co.,  supra. 
The  defendant's  right  to  compensation,  if  any,  springs,  there- 
fore, from  his  rights  of  aajacency,  not  from  the  fact  of 
proximity.  It  must  be  an  interference  with  some  one  of  the 
rights  of  access  or  of  light  or  air,  which,  so  far  as  the  ad- 
jacent owner  is  concerned,  hampers  complete  legislative 
control  of  the  street  for  public  use  as  a  highway.  The  string- 
ing of  a  single  wire  across  and  in  front  of  the  defendant's  lots, 
22  feet  above  the  curb-line,  cannot  seriously  be  said  to  be  any 
substantial  interference  with  his  ^t^o^t-easement  of  light  and 
sir.  Of  course  defedant's  rights  of  adjacency  over  the  surface 
of  the  street  are  not  impaired  by  the  acts  of  the  complainant ; 
but  the  abutting  owner  has  not  only  the  right  of  ingress 
and  egress  in  the  accustomed  manner,  but  also  to  have  the 
way  of  access  to  the  upper  stories  of  his  house  kept  free  from 
obstructions  which  will  prevent  its  use  in  emergent  cases, 
such  as  fire,  or  which  cannot  be  quickly  displaced  in  such  an 
-emergency  without  serious  danger  to  the  person  attempting 
their  removal.  The  pleadings  and  affidavits  before  me  on 
this  order  to  show  cause  do  not  fairly  present  the  question  of 
fact  whether  the  "  feed-wire  "  strung  over  defendant's  curb-line 
might  not  have  been  placed  over  the  middle  of  the  street 
without  impairing  its  efficiency,  nor  what  is  the  real  danger,  if 
any,  in  having  it  where  it  is  now  suspended.  There  can  be  no 
question  that  a  privilege  granted  to  a  corporation  of  a  partial 
use  of  the  public  highway,  which  threatens,  if  it  does  not  en- 
croach on,  the  property  rights  of  the  adjacent  owner,  should 
be  so  exercised  by  the  company  as  to  minimize  the  incon- 
venience and  danger  to  the  enjoyment  of  such  rights.  If  it  is 
not  simply  a  question  of  expense,  and  the  stringing  of  such 
are  accessory  to  the  electric  railway,  as  a  feed-wire  over  the 
middle  of  the  street,  instead  of  over  the  sidewalk,  does  not 
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destroy  or  seriously  impair  its  nsefulnesSi  and  if  the  strength 
of  the  electrical  current  through  it  is  so  great  that  there  is- 
danger  in  handling  such  a  wire  in  case  it  is  necessary  to 
quickly  remove  it,  the  company  should  be  required  to  shing^ 
it  in  the  way  attended  with  the  least  interference  and  danger 
to  adjacent  property  ;  or,  and  if  that  is  impracticable,  then  to- 
adopt  mechanical  appliances  of  safety  as  "  cut  outs,"  as  wer& 
required  by  the  chancellor  in  the  case  of  Jersey  City  &  B.  By. 
Co.  V.  Jersey  Citj,  1891. 

The  bill  in  this  case  practically  alleges  that  the  appliances 
used  by  the  company  are  those  which  are  best  adapted  to  the 
purpose,  and  the  amdavits  of  the  defendant  only  set  up  that 
the  wire  in  question  will  interfere  with  the  putting  np  of  lad- 
ders in  case  of  tire,  or  his  desire  to  paint  his  house.  There  is 
also  an  apprehension  of  danger  expressed.  But  it  is  only  the 
opinion  of  the  defendant.  Whether  he  is  qualified  to  pro^ 
nounce  a  reliable  opinion  on  the  question  or  not  does  not  ap- 
pear, and  the  facts  in  this  case  do  demonstrate  that  this  wire 
can  be  expeditiously  and  safely  removed.  We  must  therefore 
deal  with  the  question  of  this  wire  without  regard^  to  the 
element  of  danger,  and  consider  it  simply  as  a  wire  strung 
over  defendant's  sidewalk.  In  Lockhart  v.  Bailway  Co.,  139 
Pa.  St.  419,  the  judge  says:  "The  placing  of  the  wires  over 
the  streets  does  not  appear  to  be  a  taking  of  plaintiff's  prop- 
erty. The  streets  are  dedicated  to  the  public  use,  and  he  haa 
certain  special  rights  as  an  abutting  owner,  but  I  cannot  see 
how  a  wire  run  through  the  air  above  the  streets  can  be  said 
to  be  a  taking,  injury,  or  a  destroying  of  his  property."  The 
distinction  between  the  use  of  a  street  by  telephone  and  tele- 
graph companies  and  street  railways,  in  this,  that  the  latter 
IS,  and  the  former  is  not,  consistent  with  the  character  of  a 
highway,  is  clear,  and  is  recognized  in  Halsey  v.  Bailway  Co., 
47  N.  J.  Eq.  380 ;  yet  Chancellor  Buuyon,  in  Boake  v,  Tele- 
graoh  Co.,  41  N.  J.  Eq.  35,  12  Am.  &  Eng.  Corp.  Cas.  340,  de- 
nied complainant  a  preliminary^  injunction  to  restrain  the 
telegraph  company  from  stringing  wires  over  the  street  in 
front  of  his  lands,  on  the  ground  that  his  right  was  not  clear, 
as  well  as  that  the  injury,  if  any,  was  not  irreparable,  but  ex- 

Eressly  disclaimed  any  intention  to  pass  on  the  main  question, 
[e,  however,  does  say  :  "  The  legislature  of  this  state  appears 
to  have  considered  that  the  use  of  the  street,  so  far  as  the 
wires  are  concerned,  was  not  a  violation  of  the  rights  of  the 
owner  of  the  soil  in  the  streets ;  for  while  it  recognizes  such 
rights  as  to  the  erection  of  poles,  it  does  not  do  so  as  to  the 
wires."  Hewett  v.  Telegraph  Co.,  4  Mackey,  424,  and  McCor* 
mick  V.  District  of  Columbia,  Id.  396,  were  both  applications 
for  injunctions  to  restrain  the  putting  up  of  a  telegraph-line 
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along  a  street  in  Washington.  These  were  refused,  because 
no  irreparable  injury  was  threatened,  and  that  it  could  not  be 
seriously  contended  that  access  or  light  or  air  was  interfered 
with,  and  the  danger  and  nuisance  from  the  wires  were  very 
slight.  Of  course,  neither  of  these  cases  is  exactly  in  point, 
but  they  are  sufficient  to  show  how  shadowy  is  the  right  on 
which  the  defendant  relies.  In  my  opiuion,  the  act  of  the 
complainant  in  stringing  its  wires  in  front  of  the  defendant's 
lots,  if  authorized  by  statute,  was  not  such  an  invasion  of  de- 
fendant's rights  of  adjacency  as  to  entitle  him  to  compensa- 
tion, and  consequently  he  was  not  justified  in  removing  it  by 
reason  of  the  fact  that  he  was  such  abutting  owner. 

His  right  as  a  citizen,  in  common  with  all  others,  depends 
on  the  question  whether  the  occupation  of  part  of  the  street 
by  the  complainant  was  without  lawful  authority,  and,  as 
such,  a  nuisance  which  any  one  could  abate.  Complainant 
claims  the  right  to  use  the  overhead-trolley  system  in  the 
application  of  electricity  to  its  cars  as  a  motive  power  from 
the  original  charter  of  1866  and  the  supplement  of  1870,  as 
well  as  by  the  act  of  1886  and  the  consent  of  the 
city  authorities  of  Paterson.  By  section  16  of  the 
original  charter  of  1866  it  is  provided  « that  the  ^^^^^m. 
said  company  shall  have  power  to  construct  or 
have  constructed,  or  to  purchase  with  the  funds  of 
said  company,  and  place  and  use  on  said  railway,  or  any  part 
thereof,  cars,  engines,  wagons,  carriages,  or  vehicles  for  their 
own  use,  or  for  the  transportation  of  passengers  or  any 
species  of  property,  for  hire,  to  be  operated  by  such  motive 
power  as  they  may  deem  expedient  and  proper."  And  by 
section  2  of  the  supplement  of  1870,  it  is  provided  "  that,  in 
in  the  construction,  equipment,  management,  running,  and 
operation  of  said  railroad,  the  said  company  shall  have  and 
posses  all  the  powers,  authority,  and  privileges  granted  to 
and  conferred  upon  them  by  the  act  to  which  this  is  a  supple- 
ment" 

The  right  of  the  legislature  over  the  public  highways,  and 
to  grant  the  use  thereof  for  the  public  convenience  and  travel, 
so  long  as  it  does  not  impose  additional  servitudes  upon  the 
property,  and  does  not  materially  obstruct  the  public  use  by 
ordinary  and  accustomed  methods,  is  undoubted.  State  v. 
Mavor,  etc.,  of  Newark,  49  N.  J.  Law,  344-346.  Its  power  to 
authorize  the  erection  of  lamp-posts,  water-plugs,  and  fire  tele- 
graph poles  on  the  public  nighways  has  never  been  ques- 
tioned. They  are  for  the  public  advantage,  and  their  occupa- 
tion of  the  surface  of  the  ground,  and  consequent  inconvenience, 
is  infinitesimal.  In  this  case  the  grant  is  not  the  right  to  use 
steam  or  horses  in  the  operation  of  their  cars,  but  any  motive 
56  A.  &  E.  R.  Cas.— 32 
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{)Ower  the  J  may  deem  expedient  and  proper.  It  has  but  one 
imit,  and  that  is  the  discretion  and  judgment  of  the  company, 
to  be  regulated,  of  course,  by  the  controlling  rule  that  the 
means  adopted  shall  not  obstruct  the  public  use  in  its  accus- 
tomed way.  Nor  do  I  think  this  power  is  limited  to  the 
methods  known  or  in  practical  use  at  the  time  of  the  grant. 
Practically,  these  were  confined  to  animal  and  steam  power. 
If  the  grant  had  been  to  use  a  specific  power,  in  known  use, 
in  a  particular  way,  if  they  deemed  it  expedient  and  proper, 
there  might  be  strength  in  the  argument  that  it  did  not  au- 
thorize such  method  in  another  way,  which  required  other  and 
additional  use  of  property ;  but  here  the  grant  of  authority  is 
as  ample  as  words  can  make  it,  and  would  seem  to  embrace, 
not  only  known  systems  of  ways  of  propulsion,  but  all  im- 
provements which  science  and  ingenuity  might  devise,  subject 
to  the  conditions  before  specified.  In  Hudson  River  Tel.  Co. 
V.  Watervliet  Turnpike  &  K.  Co.,  135  N.  T.  393,  56  Am.  &  Eng. 
R.  Cas.  469,  in  the  New  York  Court  of  Appeals,  a  similar 
question  arose.  The  defendant  company,  by  act  of  1862,  were 
authorized  to  use  "  the  power  of  horses,  animals,  or  any  me- 
chanical or  other  power,  or  the  combination  of  theth,  which  the 
said  company  may  choose  to  employ,  except  the  force  of 
steam."  On  its  right  to  use  the  trolley  system  in  the  appli- 
cation of  electricity  for  the  traction  of  its  cars  the  court  says : 
"  The  act  of  1862  cannot  properly  be  limited  to  such  methods 
of  operating  street-surface  railways  in  cities  as  had  then  been 
invented  and  were  then  in  actual  use.  The  words  of  the 
statute  are  to  be  interpreted  according  to  their  natural  and 
obvious  meaning,  and,  as  the  terms  employed  are  not  ambigu- 
ous, extrinsic  facts  are  not  available,  to  restrict  the  authority 
which  it  plainly  confers.  The  language,  literally  construed, 
includes  undiscovered,  as  well  as  existing  modes  of  operation. 
Electricity,  as  a  natural  and  applied  force,  was  then  well 
known,  and  it  is  reasonable  to  infer  that  its  adoption  as  a  pro- 
pelling was  even  then  anticipated.  It  would  be  an  unjust  re- 
nection  upon  the  wisdom  and  intelligence  of  the  lawmaking 
body  to  assume  that  they  intended  to  confine  the  scope  of 
their  legislation  to  the  present,  and  to  exclude  all  considera- 
tion for  the  developments  of  the  future.  If  any  presumption 
is  to  be  indulged  in,  it  is  that  general  legislative  enactments 
are  mindful  of  the  growth  and  increasing  needs  of  society,  and 
they  should  be  construed  to  encourage,  rather  than  to  em- 
barrass, the  inventive  and  progressive  tendency  of  the  people." 
See  also  Taggart  v.  Railway  Co.,  16  R.  I.  668, 43  Am.  &  Eng.  R. 
Cas.  208 ;  Williams  v.  Railway  Co.,  41  Fed.  Rep.  556,  43  Am.  & 
Eng.  R.  Cas.  215 ;  Macomber  v.  Nichols,  34 Mich.  212  ;  Railway 
Co.  V,  Mills,  85  Mich.  634,  46  Am.  &  Eng.  R.  Cas.  608. 
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The  bill  also  avers  that  by  an  ordinance  passed  by  the 
board  of  aldermen  of  the  city  of  Paterson  on  the  6th  day  of 
October,  1890,  approved  by  the  mayor  on  the  10th  of  October, 
1890,  the  complainant  was  authorized  to  use  electric  motors 
AS  the  propelling  power  of  their  cars — an  averment  which  is 
verified  by  the  affidavits  annexed  to  the  bill,  and  is  neither 
controverted  nor  denied  by  the  papers  presented  by  the  defend- 
ant. The  authority  to  pass  tnis  ordinance  is  claimed  to  be 
derived  from  the  act  of  March  6,  1886,  entitled  "  Concerning 
street-railroad  corporations  "  (Supp.  Revision,  p.  369).  The 
right  of  a  street-surface  railroad  company  under  this  act,  and 
such  consent,  to  use  electric  power,  and  maintain  the  proper 
accessories  thereto,  for  the  propulsion  of  its  cars,  is,  so  far  as 
this  court  is  concerned,  settled  by  the  case  of  Halsey  v,  Rail- 
way Co.,  47  N.  J.  Eq.  380,  and  by  that  decision  the  right  of 
the  complainant  to  erect  its  appliances  for  the  application  of 
this  power  for  the  movement  of  its  cars  would  seem  to  be  clear 
under  the  rights  which  have  been  granted  to  it  by  the  legis- 
lature and  the  authority  of  the  city  of  Paterson.  The  view^ 
of  the  vice-chancellor  in  that  case  are  sustained  by  the  decis- 
ion in  Rhode  Island  of  Taggart  v.  Railway  Co.,  supra;  in 
Ohio,  in  Railway  Co.  v.  Winslow,  3  Ohio  Cir.  Ct.  R.  428,  and 
in  Pelton  v.  Railroad  Co.,  22  Wkly.  Law  Bui.  67  ;  in  Kentucky, 
in  Louisville  Bag  Manuf  g  Co.  v.  Central  Pass.  Ry.  Co.  (Louis- 
ville Law  &  Eq.  Ct.),  decided  June  30,  1890 ;  in  Michigan,  in 
Railway  Co.  t;.  Mills,  85  Mich.  634,  46  Am.  &  Eng.  R.  Cas.  608 ; 
in  Pennsylvania,  in  Lockhart  v.  Railway  Co.,  139  Pa.  St  419  ; 
in  Maryland,  in  Koch  v.  Railway  Co.  (Md.),  50  Am.  &  Eng.  R. 
Cas.  401 ;  and  in  United  States  Circuit  Court,  in  Williams  v. 
Railway  Co.,  41  Fed.  Rep.  556, 43  Am.  &  Eng.  R.  Cas.  415.  See 
also  consideration  of  the  question  and  cases  in  Keasbey  on 
Electric  Wires  in  Streets  and  Highways- (chapter  10). 

The  legislature,  by  the  fifth  section  of  an  act  creating  a  state 
board  of  commissioners  of  electrical  subways,  approved  March 
10,  1892,  enacted  "that  no  telegraph,  telephone, 
electric  light,  or  other  electric  wire  or  cable  shall  Datiei  or  sab- 
hereafter  oe  constructed  along,  across,  or  above  waycommiB- 
the  surface  of  any  street  or  avenue  in  any  city  in  »••■•"• 
this  state  until  the  board  created  by  this  act  shall, 
by  the  votes  of  a  majority  of  its  members,  authorize  such 
wires  to  be  carried  along,  across  or  above  the  surface  of  such 
streets  or  avenues ;  provided,  that  this  section  shall  not  be 
constructed  (sic)  to  apply  to  the  repair  of  wires  now  in  use,  or 
to  wires  owned  by  any  {sic)  of  this  state,  or  used  for  fire  or 
police  purposes  therein."     This  statute  was  approved  prior  to 
the  attempt  on  the  part  of  the  complainant  to  string  its  wires 
above  the  street  in  front  of  the  defendant's  property.     There 
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is  no  ayerment  in  the  bill  that  the  consent  of  the  snbway  com- 
mission had  been  obtained  by  the  complainant,  nor  is  want  of 
such  authority  set  up  in  the  answer.  The  statute,  however,, 
is  a  public  statute  operating  over  the  whole  state,  and  affect- 
ing every  city  therein.  No  private  corporation  can  possibly 
enjoy  the  right  to  use  the  public  highways  except  by  legisla- 
tive sanction ;  and,  if  the  legislature  has  imposed  conditions  on 
all  claiming  such  legislative  authority,  as  it  affects  the  inter- 
ests of  the  public,  it  would  be  the  duty  of  the  court  to  apply 
the  test  imposed  by  the  latest  legislation,  whether  the  parties 
pleaded  it  or  not  The  point  that  the  question  is  not  raised 
by  the  pleadings  was,  however,  not  strenuously  urged,  as 
counsel  frankly  stated  it  was  a  matter  easily  reached  by 
amendment,  if  necessary.  This  section,  unaffected  by  the 
proviso,  unquestionably  imposed  a  new  condition  on  all  par- 
ties intending  to  string  electric  wires  above  the  surface  of  any 
street  or  avenue  in  any  city  in  the  state.  No  question  was^ 
or  can  be,  made  as  to  the  power  of  the  legislature  to  impose 
new  limitations,  on  any  previous  concession  of  authority 
to  the  complainant,  to  partially  use  the  highways  of  the 
state. 

It  is  claimed,  however,  that  the  rights  of  the  complainant 
are  not  affected  by  the  section  in  question,  because  it  is  un- 
constitutional, as  not  being  within  the  scope  and  provision  of 
the  title  of  the  act.  The  title  is,  "  An  act  providing  for  the 
placing  of  electrical  conductors  underground  in  cities  of  thi* 
state,  and  for  the  creation  of  a  board  of  commissioners  of  elec- 
trical subways."  It  is  urged  that  the  object  of  the  law,  as 
gathered  from  the  title,  is  to  provide  for  the  placing  of  wires 
underground,  and  for  the  creation  of  a  board  to  do  that  speci- 
fied thing;  that  it  might  have  been  competent  to  have  en- 
larged the  scope  of  the  title  to  regulate  the  placing  of  wires 
generally,  but  that  it  had  not  done  so,  and  limited  it  to  sub- 
way wires  and  a  subway  commission.  But  the  single  general 
object  of  the  law,  as  gathered  from  its  title  and  provisions, 
undoubtedly  is  to  require  electric  wires  occupying  the  streets 
or  avenues  of  a  city,  sooner  or  later,  to  be  placed  underground. 
The  commission  is  the  means  by  or  through  which  this  object 
is  to  be  accomplished,  and,  that  no  hardship  be  occasioned 
by  an  abrupt  termination  of  all  right  or  license  to  string  wires 
in  cities,  the  commission  is  authorized  to  permit  it  being  done. 
While  not  clearly  so,  this  seems  to  me  to  be  germane  to  the 
object  of  the  law  as  stated  in  the  title,  and  fairly  within  the 
rule  laid  down  in  the  authorities  which  are  cited  by  the 
chancellor  in  Attorney-General  v.  Central  B.  Co.,  24  Atl.  Bep. 
964,  at  page  971. 

It  is  also  claimed  that  the  section  itsalf  does  not  by  its 
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terms  render  it  necessary  for  the  complainants  to  obtain  the 
<)onsent  of  the  commissioners.  There  are  two  ob- 
vious errors  in  the  proviso  of  section  5,  as  it  ap-  Conwiit  of 
pears  in  the  Pamphlet  Laws,  which,  it  is  said,  also  ^^l'^'^"" 
«xist  in  the  original  on  file  in  the  secretary  of  state's  tutate. 
office.  The  word  "  constructed  "  has  evidently  been 
substituted  or  used  for  the  word  "  construed,"  and  there  is  a 
palpable  omission  after  the  word  "  any."  No  great  difficulty 
arises  from  the  first,  but  the  other  undoubtedly  raises  some 
very  plausible  suggestions.  It  is  first  argued  that  in  constru- 
ing this  section  it  is  not  allowable  to  inquire  whether 
the  legislature  intended  to  put  some  word  after  the  word 
^*any,'*  nor  to  interpolate  such  word,  even  if  it  is  evident 
vehat  it  should  be.  To  the  latter  proposition  I  yield  an  un- 
hesitating assent.  You  cannot  go  outside  the  law  to  ascertain 
the  intent  of  the  legislature,  nor  can  you  supply  words  to  make 
it  conform  to  what  you  understand  the  meaning  of  the  legis- 
lature to  be.  But  I  think  it  is  competent,  when  a  construc- 
tion is  sought  to  be  placed  upon  the  words  of  the  act,  to  as- 
certain whether  it  is  not  apparent  from  the  context  that  there 
has  been  some  word  omitted,  which  fact  itself  will  negative 
the  construction  sought  to  be  given ;  not  by  supplying  a  word 
to  give  some  other  construction,  but  deducing  from  the  fact  of 
omission  that  the  proposed  construction  is  not  correct.  This 
does  no  violence  to  the  rule  that  the  legislative  intent  must  be 

fathered  from  the  act  itself.  Counsel  argues  that  "  any  "  is 
ere  used  as  a  pronoun,  and,  when  used  in  this  sense,  has  a 
most  comprehensive  signification ;  that,  construed  with  that 
to  which  it  applies,  which,  it  is  argued,  is  to  that  which  im- 
mediately precedes,  namely,  "  wires  owned,"  it  must  be  held 
to  mean  any  one  capable  of  ownership,  individual  or  cor- 
porate ;  and  numerous  examples  of  such  comprehensive  use 
of  the  word  by  itself  are  cited.  It  is,  however,  to  be  noted, 
that  such  extended  sense  of  the  word  is  in  such  cases  derived 
from  the  context,  and  that  the  sentence  or  paragraph  is  com- 
plete as  it  stands.  On  reading  this  proviso,  however,  the  first 
impression  is  that  some  word  has  been  omitted — its  incom- 
pleteness is  at  once  manifest ;  but,  if  the  construction  con- 
tended for  is  correct,  the  only  word  which  would  com- 
prehend it  would  be  "one,"  making  it  read  "any  one." 
Such  construction,  however,  would  render  nugatory  the 
v^hole  section,  and  cannot  be  adopted.  It  is  apparent,  I 
think,  that  the  omitted  word  is  "  city,"  but  I  agree  with  coun- 
sel that  we  cannot  by  judicial  construction  interpolate  it 
Ihe  difficulty,  however,  arises  with  only  one  division  of  the 
proviso;  two  others  are  complete  and  operative.  The  pro- 
viso enacts  that  the  section  shall  not  apply  to  the  repair  of 
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wires  now  in  use.  There  is  no  obscurity  so  far.  It  is  not 
necessary  to  pbtain  the  consent  of  the  subway  commission  to 
string  wires  in  a  city,  if  it  is  done  in  repairing  wires  now  in 
use ;  nor  is  it  for  wires  used  for  fire  or  police  purposes  there- 
in. "Therein,"  from  the  context,  must  relate  to  "state.'* 
There  is  also  the  sentence  under  consideration,  "  or  to  wires 
owned  by  any  of  this  state."  It  seems  to  me  impossible  to 
give  any  satisfactory  meaning  to  these  words  taken  in  connec- 
tion with  the  context.  But  is  the  whole  section  on  that  ac- 
count to  be  disregarded  ?  I  think  not  The  provision  of  the 
section  requiring  the  consent  of  the  commission  is  perfectly 
clear.  There  is  no  doubt  from  the  proviso  that  it  is  not  to 
apply  to  the  repair  of  wires  now  in  use,  or  to  wires  used  for 
fire  or  police  purposes.  Thus  far  the  meaning  of  the  legis- 
lature is  distinct.  I  appears  they  meant  to  except  some  otner 
wires,  but,  for  want  of  apt  words,  they  have  failed  to  indicate 
what.  It  cannot  be  presumed  that  it  was  a  class  which  would 
embrace  the  complainant ;  but,  as  we  cannot  from  the  words 
give  it  a  satisfactory  application,  it  is  to  be  disregarded.  The 
rest  of  the  section  is  not  affected  by  such  course. 

But,  whether  these  views  are  correct  or  not,  that  there  is 
doubt  is  doubt  is  sufficient  to  defeat  the  complainant's  appli- 
cation for  a  preliminary  injunction.  Its  right  thereto  must 
be  clear  and  undoubted.  Its  right,  in  my  opinion,  would  be 
complete  but  for  the  act  of  1892.  Whether  it  is  constitu- 
tional, or  whether  it  applies  to  the  complainant,  is  at  least 
open  to  dispute.  If  so,  it  is  fatal  to  this  application,  for  the 
court  does  not  grant  a  preliminary  injunction  when  the  com- 
plainant's rights  rest  on  doubtful  points  of  constitutional  law, 
or  the  questionable  construction  of  a  statute.  Inhabitants  of 
Greenville  v,  Seymour,  22  N.  J.  Eq.  458 ;  Bonaparte  v.  Rail- 
road Co.,  Baldw.  205 ;  Hackensack  Imp.  Commission  v.  New 
Jersey  Midland  R.  Co.,  22  N.  J.  Eq.  94;  Railroad  Co.  v. 
Prudden,  20  N.  J.  Eq.  530 ;  Black  v.  Canal  Co.,  22  N.  J.  130^ 
131. 

The  rule  to  show  cause  must  be  dischai'ged* 

Street  Railways— Right  to  Use  Electricity  as  a  Motive  Power^ — See  note» 
60  Am.  &  Eng.  R.  Cas.  416;  Hudson  River  Tel.  Co.  v.  Watervliet  T.  &  R. 
Co.,  anU,  p.  469. 

Subway  Commission  —  Powers  as  to  Granting  Franchise  for  Overhead 
WireSi — In  Church  Trustees  v.  State  Board  of  Com'rs  of  Electrical  Subwajs 
(N.  J.,  July  17,  1893.),  27  Atl.  Rep.  809,  it  was  held  that  the  act  of  March 
10,  1892  (P.  L.  1892,  p.  78),  creating  the  board  of  commissioners  of 
electrical  subways,  does  not  empower  the  board  to  grant  to  a  street-railway 
company  the  franchise  of  erecting  poles  and  wires  in  the  street  to  furnish 
power  to  propel  cars  by  electricity.  The  functions  of  the  board  are  simply 
supervision  over  the  exercise  of  franchises  derived  from  other  legislative 
authority.     Held,  also,  that  a  resolution  of  the  board  granting  a  company 
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permission  to  construct  and  maintain  electric  wires  above  the  surface  of 
the  street  will  operate  only  to  relieve  the  company  from  the  interdict  con- 
tained in  the  fiftn  section  of  the  act.  Whether  acts  done  by  the  company 
under  color  of  the  resolution  are  legal  will  depend  upon  whether  such  acte 
were  lawful  independent  of  the  resolution. 

Speed  of  Train  on  Street — Reasonableness  of  City  Ordinance  not  Ques- 
tion for  Jury. — lo  Metropolitan  St.  R.  Co.  v.  Johnson  (Ga.,  Oct.  24,  1892.), 
16  S.  E.  Rep.  49,  it  was  held  that  the  reasonableness  or  unreasonableness 
of  a  city  ordinance  regulating  the  speed  of  a  train  upon  a  street  is  a  ques- 
tion of  law  for  the  court  to  decide,  and  not  for  the  jury,  unless  it  depends, 
in  the  opinion  of  the  court,  on  the  existence  of  particular  facts  which  are  dis- 
puted. The  court  said :  **  Such  an  ordinance  may  be  reasonable  as  applied 
to  one  locality,  and  unreasonable  as  applied  to  another.  Although  it  may 
be  reasonable  as  to  populous  parts  of  a  city,  it  may  not  be  so  with  reference 
to  uninhabited  districts  near  the  corporate  limits.  If  the  nature  of  the 
locality  is  a  matter  of  dispute,  the  court  should  furnish  the  jury  with  the 
test  by  which  the  reasonableness  of  the  ordinance,  as  applied  to  the  par- 
ticular locality,  is  to  be  determined,  instructing  them  as  to  the  conditions 
under  which  it  would  apply  and  those  under  which  it  would  not;  and  it 
would  be  for  the  jury  to  say  whether  or  not  the  ordinance  was  reasonable 
and  applicable,  according  as  they  might  find  these  conditions  to  exist  or 
not.  Central  Railroad,  etc.,  Co.  t>.  Brunswick  &  W.  R.  Co.,  87  Ga.  892,  87 
Am.  &  Eng.  R.  Cas.  282,  and  cases  cited;  Horr  &  B.  Mun.  Ord.  §§  239, 
145.  The  expression  in  Railroad  Co.  v.  Young,  81  Ga.  418,  to  the  effect 
that  the  court  below  ought  perhaps  to  have  left  it  to  the  jury  to  say 
whether  the  ordinance  was  reasonable,  instead  of  assuming  its  legality, 
and  charging  them  upon  that  assumption,  was  merely  an  incidental  sug- 
gestion, no  direct  question  having  been  made  which  could  call  for  a  ruling 
on  this  point.  In  the  present  case  the  court  charged  that  it  was  for  the 
jyry  to  decide  upon  the  validity  of  the  ordinance,  yet  no  issue  of  fact  had 
arisen  which  would  require  the  submission  to  them  of  the  question  of  its 
reasonableiises  or  unreasonableness  in  its  application  to  the  locality  in 
which  the  injury  took  place.     This  we  hold  to  be  error.'' 


City  op  Philadelphia 

V. 

CmzENs'  Passenger  B.  Ca 

(151  Pennsylvania  St.  128.) 

Street  Railway  Extensions— Strict  Construction  of  Cliarten — A  statute 
authorizing  a  street-railway  company  to  extend  its  lines  to  portions  of 
certain  streets  lying  **  between  "  Montgomery  street  and  Germantown  road, 
does  not  allow  an  extension  along  the  Germantown  road,  when  construed 
in  accoVdance  with  the  principle  that,  in  construing  grants  of  powers  to 
corporations,  whatever  is  not  given  in  clear  and  express  terms,  or  by  neces- 
sary implication,  is  con  elusive  I  r  considered  to  have  been  withheld. 

Same — Consent  of  Municipal  Councils — When  a  charter  granted  to  a 
street-railway  company  requires  the  consent  of  the  city  council  for  any 
extension  of  the  railway  lines,  and  a  supplement  authorizes  the  extension 
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of  the  road  without  consent,  a  second  supplement  which  is  silent  as  to 
consent  is  to  be  taken  subject  to  the  requirement  of  the  charter  that  con- 
sent shall  be  obtained. 

Appeal  from  Philadelphia  conrt  of  common  pleas. 
Following  is  the  opinion  of  the  court  below : 
"  The  Citizens'  Passenger  Eailway  Company  was  incorpo- 
rated by  the  act  of  March  25,  1858  (P.  L.  166),  with  power  to 
construct  a  railway,  for  passengers  only,  on  Tenth 
and  Eleventh  streets,  from  Columbia  avenue,  on 
the  north,  to  Beed  street,  on  the  south.  Its  charter  provided 
'that  before  the  company  shall  use  and  occupy  the  said 
streets  the  consent  of  the  councils  of  the  city  of  Philadelphia 
shall  be  first  obtained ;  and  said  consent  shall  be  taken  to 
have  been  given  if  said  councils  shall  not,  within  thirty  days 
after  the  passage  of  this  act,  by  ordinances  duly  passed,  sig- 
nify their  disapproval  thereof ;  and  said  councils  may  from 
time  to  time,  by  ordinance,  establish  such  regulations  in 
regard  to  said  railway  as  may  be  required,  for  the  paving,  re- 
paving,  grading,  culverting,  and  the  laying  of  gas  and  w^ater 
pipes  in  and  along  said  streets,  and  to  prevent  obstructions 
thereon.'  In  pursuance  of  this  charter  the  councils  of  the 
city,  by  an  ordinance  approved  April  16,  1858  (page  145),  by 
the  first  Section  thereof,  declared  its  disapproval  of  the  said 
act,  and  of  the  right  therein  granted  to  the  Citizens'  Passen- 
ger Railway  Company,  to  use  and  occupy  the  streets  of  the 
city  therein  named,  but  further  ordained,  by  the  second  sec- 
tion, that  if  the  said  company  shall,  within  ninety  days  from 
the  passage  of  this  ordinance,  and  before  they  shall  use  or 
occupy  any  of  the  said  streets,  file  in  the  office  of  the  city 
solicitor  a  written  obligation,  sufficient,  in  his  opinion,  in  law, 
to  bind  the  said  company  to  observe  and  be  subject  to  all 
ordinances  of  the  city  of  Philadelphia  in  relation- to  passenger 
railways  then  in  force,  or  at  any  time  thereafter  to  be  passed, 
then  the  provisions  of  the  first  section  of  this  ordinance  shall 
be  of  no  effect.     The  company  filed  such  an  agreement,  and 

froceeded  to  construct  its  railway.  By  the  act  of  April  11, 
863  (P.  L.  319),  the  said  company  was  authorized  to  extend 
its  tracks  to  Montgomery  street,  which  is  one  square  north, 
and  to  lay  a  track  on  said  Montgomery  street.  By  the  act  of 
March  22,  1865  (P.  L.  568),  the  company  was  further  '  author- 
ized, whenever  and  at  such  times  as  the  public  convenience 
may  require,  to  extend  their  road  northwardly,  on  Tenth  and 
Eleventh  streets,  between  Montgomery  street  and  German- 
town  road,  with  the  right  to  continue  the  same  on  any  street 
between  these  two  points,  subject  to  all  the  limitations  and 
restrictions  and  with  all  the  privileges  granted  to  the  said 
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company  under  their  act  of  incorporation.'  In  pursuance  of 
this  last  act  the  company  has  extended  its  road  northwardly 
on  Tenth  and  Eleventh  streets  to  Cumberland  street,  which 
is  seven  squares  north  of  Montgomery  street,  and  further 
north  on  Eleventh  street,  with  a  single  track  and  turnouts  to 
Oambria  street,  which  is  four  squares  north  of  Cumberland 
street,  and  has  connected  its  Tenth  and  Eleventh  street  tracks 
by  a  connecting  track  laid  in  Cumberland  street.  Ordinances 
of  the  city  adopted  prior  to  and  since  the  charter  of  this 
-company  require  passenger  railway  companies  to  conform  to 
the  street  grades  as  established  by  law  ;  to  submit  all  plans, 
•courses,  and  styles  of  rail  to  the  board  of  surveyors  for  ap- 
proval ;  to  lay  flagstones  at  crossings  or  intervals  of  two  hun- 
dred and  fifty  feet;  to  pave,  repair,  and  repave  the  streets 
occupied  by  them  ;  to  keep  the  streets  clear  of  snow  ;  to  run 
their  cars  at  a  safe  rate  of  speed ;  pay  licenses  for  each  car 
run  on  the  road ;  and  generally  to  comply  with  all  the  ordi- 
nances of  the  city.  An  important  ordinance,  approved  April 
1,  1850  (page  138),  provides  in  its  first  section  and  fourth  par- 
agraph '  that  no  connection  shall  be  made  by  one  company 
with  the  road  of  any  other  company  without  the  special 
Authority  of  city  councils,  except  when  otherwise  provided 
for  by  their  charter.'  Another  ordinance,  approved  February 
28, 1860  (page  96),  ordains  *  that  it  shall  not  be  lawful  for  any 
person  or  persons,  body  corporate  or  otherwise,  to  remove 
any  of  the  cobble  pavement  of  the  highways  of  the  city,  for 
any  purpose  whatever,  without  first  obtaining  a  permit  from 
the  department  of  highways,  under  a  penalty  of  $500,  pro- 
vided that  it  shall  not  apply  to  the  repairing  of  streets  by  the 
passenger  railway  companies,  and  that  it  shall  not  be  lawful 
for  the  department  of  nigh  ways  to  grant  any  permit  for  the 
removal  of  any  of  the  pavements  of  the  city,  for  the  purpose 
of  laying  down  rails  for  passenger  purposes,  until  after  first 
procuring  the  assent  of  the  councils  of  the  city  thereto.' 
Another  important  ordinance  or  resolution,  approved  May  7, 
1869  (page  187),  instructs  the  commissioner  of  highways  to 
prevent  the  removal  of  the  stones  aod  the  obstruction  of  any 
of  the  streets  for  the  purpose  of  laying  a  railroad  track  ;  and 
the  surveyors  of  the  city  are  instructed  not  to  lay  out  or  sur- 
vey any  streets  for  the  purpose  of  laying  such  track  uutil 
permission  of  councils  has  been  'obtained,  allowing  the  same 
to  be  used  therefor. 

"  It  is  well  to  observe  here  that  these  ordinances  to  pre- 
vent the  removal  of  cobblestones  have  no  restraining  force, 
and  do  not  apply  to  the  streets  in  which  a  railway  company 
is  authorized  to  lay  its  tracks  by  its  charter  (Philadelphia  v. 
Railway  Co.,  3  Brewst.  547,  A.D.  1869),  and  that  while  con- 
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structing  a  railway  in  a  street  is  not  a  nnisance,  when  the 
charter  authorizes  the  occupation  of  the  streets  (Faust  v. 
Bailway  Co.,  3  Phila.  164,  a.d.  1858),  it  is  a  nuisance  per  se 
when  it  is  constructed  without  authority.  (Attorney-General 
V.  Kail  way  Co.,  1  Wkly.  Notes  Cas.  489,  a.d.  1875.)  The 
graded  and  paved  streets  of  the  city  are  artificial  roads. 
The  city  is  the  owner  of  them,  and  the  paving  materials  in 
them,  so  far  as  they  may  be  said  to  have  an  owner^  and  the 
consent  of  the  city  must  be  obtained  by  passenger  railway 
companies  when  their  charters  require  them  to  do  so  (Com. 
V.  Central  Pass.  R.  Co.,  52  Pa.  St.  506,  a.d.  1866) ;  but  a  street, 
passenger  railway  company,  incorporated  prior  to  1874,  with 
nothing  in  its  charter  making  the  consent  of  the  city  councils 
a  prerequisite  to  the  exercise  of  its  powers  in  the  extension 
of  its  road,  may  make  such  extension  without  the  consent  of 
councils,  neither  the  constitutional  amendment  of  1857,  the 
constitution  of  1874,  nor  the  act  of  May  23,  1878  (P.  L.  Ill), 
repealing  the  unrestricted  right  of  the  company  to  lay  its 
tracks  in  the  streets  named  in  its  charter  (Bailway  Co.  v* 
Williamsport,  120  Pa.  St.  1,  36  Am.  &  Eng.  E.  Cas.  125,  a.d. 
1888).  This  statement  of  the  facts  and  law  leads  to-  these 
inquiries  :  Has  the  defendant  the  right  to  occupy  German- 
town  avenue  for  an  extension  of  its  road,  or  as  a  connection 
between  its  tracks  from  Tenth  to  Eleventh  streets  ?  and.  Is  it 
under  an  obligation  to  obtain  the  consent  of  the  city  councils 
to  the  occupation  of  the  public  streets  hereafter  ? 

"  Germantown  avenue,  at  its  junction  with  Tenth  street, 
which  is  at  a  point  about  two  hundred  and  fifty  feet  north  of 
Cumberland  street,  runs  almost  due  north,  and  occupies  a 
part  of  the  ground  which  would  be  taken  for  Tenth  street, 
were  it  opened.  But,  as  the  necessity  for  opening  Tenth 
street  was  avoided  by  the  existence  of  Germantown  road  in 
its  place,  the  legislature,  by  the  act  of  April  6,  1848  (P.  L. 
359),  vacated  Tenth  street,  as  the  same  is  laid  down  in  the 
plan  of  the  city  of  Philadelphia,  from  its  intersection  with  the 
Germantown  road  northward  to  Indiana  street,  running  along 
the  edge  of  the  said  Germantown  road.  Germantown  avenue 
or  road  was  formerly  a  part  of  the  Germantown  &  Perkiomen 
Turnpike  Boad.  At  the  time  the  defendant's  charter  was  ob- 
tained (1858),  and  the  date  of  its  supplements  (1863  and  1865), 
Germantown  road  was  a  turnpike  owned  by  a  compauy  having 
a  right  to  demand  tolls  for  using  it.  It  was  not  freed  from 
tolls  until  1869,  when  it  became  a  public  street,  subject  to 
municipal  control.  When  the  defendant  company  obtained 
its  last  grant  of  a  right  to  extend  its  road,  in  1865,  we  may 
presume  that  the  legislation  conferring  the  power  to  extend 
its  road  was  draughted  by  its  own  agents,  for  its  own  benefit^ 
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and  with  a  view  to  give  it  further  privileges  without  any  ex- 
pense which  might  be  avoided.  Any  attempt  to  occupy  Ger- 
mantown  road  in  1865  would  have  been  met  with  a  demand 
by  the  turnpike  company  for  compensation ;  for,  while  the  leg- 
islature might  authorize  a  railway  company  to  occupy  a  turn- 
pike road,  it  would  have  been  subject  to  the  constitutional 
terms  of  making  compensation.  Hence  the  grant  was  of 
authority  *to  extend  the  road  northwardly  on  Tenth  and 
Eleventh  streets  between  Montgomery  street  and  the  German- 
town  road,  with  the  right  to  connect  the  same  on  any  street 
between  these  two  points,  subject  to  all  the  limitations  and 
restrictions  and  with  all  the  privileges  granted  to  the  said 
company  under  their  act  of  incorporation.'  The  right  was  to 
be  exercised  between  Germantown  road  and  Montgomery 
street.  This  word  *  between '  has  different  meanings,  accord- 
ing to  the  use  to  which  it  is  applied.  In  measuring  space,  it 
excludes  the  objects  which  bound  it.  Webster  describes  it, 
in  this  application,  as  *  the  intermediate  space  of,  without  regard 
to  distance,'  and  gives  as  an  instance  the  phrase,  ^  New  York 
is  between  Boston  and  Philadelphia.'  So  !rennsylvania  is  be- 
tween New  Jersey  and  Ohio,  and  the  Delaware  River  is  between 
New  Jersey  and  Pennsylvania,  but  neither  is  part  of  the  other. 
In  Bevere  v.  Leonard,  1  Mass.  91,  there  was  a  grant  of  a  right 
to  convey  water  through  any  dams,  ^ates,  etc.,  between  a  mill 
and  a  dam,  and  it  was  contended,  if  the  grant  could  not  be 
otherwise  satisfied,  it  would  be  reasonable  and  equitable  to 
construe  the  word  '  between '  so  as  to  include  the  dam ;  but 
the  court  said  that  the  words  of  the  deed  were  necessarily 
exclusive  of  the  termini,  and  that  it  was  against  all  le^al 
principles  to  go  out  of  the  deed  to  inquire  into  the  meanmg 
of  those  and  like  words ;  there  being  no  ambiguity  in  them. 
In  case  of  State  v.  Godfrey,  12  Me.  361,  an  act  of  the  legislature 
authorized  the  construction  of  a  dam  between  the  foot  of 
Hose's  or  Treat's  falls  and  McMahon's  falls,  and  it  was  con- 
tended that  the  words  of  the  charter  included  McMahon's 
falls  ;  but  the  court  said  '  that  which  lies  between  a  given 
place  and  another  is  quite  distinct  from  the  place  given  on 
either  side.  Perhaps  no  word  in  our  language  has  a  more 
precise  and  definite  meaning  than''  between. '  It  indicates  an 
intermediate  space,  which  excludes  and  cannot  include  that 
to  which  it  refers.  If  land  is  granted  between  one  township 
and  another,  both  are  excluded  from  the  grant.  If  land  is 
conveyed,  lying  between  lots  number  one  and  number  three^ 
it  could  not  be  pretended  that  either  of  those  lots  passed  by 
the  deed.*  The  word  *  between,'  in  the  charter  of  a  railroad 
company,  confines  the  road  to  the  point  from  which  it  is  au- 
thorized to  be  constructed.    It  cannot  be  carried  beyond  that 
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point.  Railroad  Co.  v.  Colwell,  39  Pa.  St  337.  It  Las  the 
isame  effect  as  a  combination  of  the  words  '  from '  and  *  to/ 
AS  in  the  case  of  Com.  v.  Erie  &  N.  E.  R.  Co.,  27  Pa.  St  339, 
in  which  they  were  held  to  prevent  the  company  from  con- 
structing its  road  into  the  place  from  which  it  was  to  be  built. 
The  same  interpretation  on  similar  words  was  given  in  the 
case  of  Rex  v.  Inhabitants,  6  Gar.  &  P.  133.  A  like  rule  applies 
in  proceedings  to  lay  out  roads,  in  which  it  is  necessary  for 
the  viewers  to  follow  the  petition  and  designate  the  termini  of 
the  road  as  therein  fixed.  *  To  go  beyond  them,'  said  the 
court,  *  is  to  exceed  the  authority.  *  *  *  If  they  can  go  beyond 
one  terminus,  they  may  disregard  the  other.'  Road  in  Lower 
Merion,  58  Pa.  St.  66.  It  has  been  held  that  the  right 
to  construct  a  railroad  across  a  street  does  not  give  the 
right  to  construct  it  diagonally  across,  for  that  would  be  along 
the  street  Pennsylvania  R.  Co.'s  Appeal,  93  Pa.  St  150,  a.d. 
1880.  Other  cases  show  how  strict  is  the  construction  put  on 
this  word,  '  between.'  It  has  been  said  that  it  must  be  the 
most  direct  line,  and  straight  as  it  is  possible  to  run  it.  Leigh 
V.  Hind,  9  Barn.  &  C.  774 ;  Mouflet  v.  Cole,  42  Law  J.  Exch. 
8 ;  Brown  v.  Brown,  6  Watts.  54 ;  Beale  v.  Patterson,  3  Watts 
&  S.  379. 

"  It  is  contended  on  behalf  of  the  defendant  that  it  can  go 
upon  Germantown  avenue  to  make  a  connection  between  its 
Tenth  and  Eleventh  street  tracks.  Its  charter  au- 
thorizes it  to  connect  on  any  street  between  two 
^Mutraed?'  poiuts  ;  that  is,  between  Montgomery  street  and 
Germantown  road.  Now,  it  is  undoubtedly  true 
that  the  words,  *  street,'  *  road,'  and  *  av6nue,'  are 
synonymous,  and  are  included  in  the  more  general  designation 
of  *  highway,'  wherefore  the  fact  that  Germantown  avenue  was 
never  called  a  street  would  not  be  of  much  importance,  if  it 
had  been  a  public  highway  in  1865 ;  but,  as  all  charters  are 
to  be  construed  as  of  the  date  of  their  enactment  (Com.  t;. 
Erie  &  N.  E.  R.  Co.,  27  Pa.  St.  339),  when  we  consider  that 
Germantown  road  was  a  turnpike  road  in  1865;  that  the 
legislature  could  not  authorize  the  defendant  to  enter  upon 
and  lay  its  tracks  on  that  turnpike  without  compensation ; 
and  that  the  defendant  was  looking  for  a  public  street  or 
streets  between  Montgomery  street  and  Germantown  road,  on 
which  it  could  connect  its  road  without  further  expense  than 
the  cost  of  construction, — it  is  not  giving  the  cnarter  too 
strict  an  interpretation  to  say  that  what  the  defendant  wanted, 
and  what  the  legislature  gave  it,  was  a  public  street,  without 
cost  or  delay,  and  not  a  turnpike  roaa,  for  which  it  would 
have  been  compelled  to  pay  damages.  That  Germantown 
avenue  has  since  become  a  public  street  does. not  bring  it 
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within  the  view  of  the  legislature  at  the  time  of  making  the 
grant,  in  1865,  when  it  was  not  a  public  street.  Besides,  & 
street  cannot  be  between  itself  and  another  street  or  point. 
The  order  of  the  court  of  common  pleas  No.  1,  upon  the 
board  of  supervisors,  to  approve  the  plain  of  the  defendant 
for  laying  it  tracks  on  Germantown  avenue,  settled  no  rights. 
It  was  merely  an  order  to  approve  the  plan  of  constructing 
the  road ;  the  board  having  no  power  to  determine  whether 
the  charter  of  the  defendant  gave  it  the  right  to  occupy  the 
avenue  or  not. 

''  On  the  other  point,  we  are  of  opinion  that  the  defendant 
is  bound  by  its  agreement  with  the  city,  made  in  compliance 
with  the  ordinance  of  April  16,  1858,  to  obtain  the  consent  of 
the  city  councils  to  all  future  extensions  of  its  road,  as  required 
by  the  ordinances  of  February  28,  1860,  and  May  7,  1869. 
This  is  in  accordance,  al8o,  with  the  spirit  of  the  constitution 
of  1874,  which  provides  that  *  no  street  passenger  railway  shall 
be  constructed  within  the  limits  of  any  city,  borough,  or  town- 
ship, without  the  consent  of  its  local  authorities.'  The  power 
to  dispose  of  rights  in  the  few  remaining  streets  has  been 
taken  away  from  the  legislature,  and  is  now  vested  in  the 
municipal  authorities.  Independent  of  this,  a  correct  con- 
struction of  the  charter  of  the  defendant,  and  its  supplements, 
requires  the  defendant  to  have  the  municipal  consent  before 
occupying  any  more  of  the  public  streets.  When  a  charter 
requires  the  consent  of  the  city  councils,  and  a  supplement 
authorizes  the  extension  of  its  road  without  consent,  a  second 
supplement,  which  is  silent  as  to  consent,  is  to  be  taken  sub- 
ject to  the  requirement  of  the  charter  that  consent  shall  be 
obtained.  City  of  Philadelphia  v.  Lombard  &  S.  S.  P.  R.  Co., 
4  Brewst.  14,  a.d.  1866.  This  decision  was  made  on  a  state 
of  facts  almost  identical  with  those  of  the  present  case.  While 
thus  deciding  against  the  defendant  on  the  present  state  of 
facts.  I  may  add  that  it  is  manifest  that,  as  tne  city  expands, 
it  is  becoming  necessary,  for  the  convenience  of  the  people, 
that  the  road  of  the  defendant  should  be  extended ;  but  it  must 
be  done  by  authority  of  law,  and  with  the  ^consent  of  the  city 
councils." 

John  H.  Sloan  and  David  W.  Sellers,  for  appellant. 

Abraham  M.  Biedler,  Charles  B.  McMicJiad^  and  Charles  F. 
Warwick,  for  appellee. 

Sterrett,  J. — It  is  contended  that  the  learned  court  erred 
in  holding  (1)  "  that  the  appellant  corporation  was  not  au- 
thorized to  lay  any  track  on  Germantown  avenue ; "  (2)  "  that 
the  consent  of  the  councils  had  not  been  given  to  appellant 
for  the  construction  of  the  extension  authorized  by  the  act  of 
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Ma;rch  22,  1865."  The  facts  of  the  case,  in  connection  with 
the  acts  of  assembly  and  ordinances  of  councils,  relating  to  the 
questions  involved  in  these  specifications  of  error,  are  so  fully 

Presented  in  the  clear  and  comprehensive  opinion  of  the  court 
elow  that  extended  reference  to  either  is  unnecessary. 
It  was  clearly  incumbent  on  the  company  to  show  its  au- 
thority from  the  commonwealth  to  occupy  German  town  ave- 
nue, either  for  the  purpose  of  extending  its  road 
AvthorUy  to  thereou,  or  making  a  connection  between  its  tracks 
■IrtL'l'uar-  o^  Tenth  and  Eleventh  streets.  If  that  authority 
ly  ihowK.  was  not  given,  either  in  express  terms  or  by  neces- 
sary implication,  the  injunction  restraining  the 
**  company  from  laying  any  tracks  on,  along,  and  upon  Ger- 
man town  avenue,  from  its  junction  with  Tenth  street,  north, 
to  Indiana  street,"  etc.,  was  rightly  awarded.  The  act  of 
March  25,  1858  (P.  L.  166),  incorporating  the  company  to  con- 
struct a  passenger  railway  on  Tenth  and  Eleventh  streets,  etc., 
to  Columbia  avenue,  on  the  north,  required,  among  other 
things,  '*  that  before  the  company  shall  use  and  occupy  the 
said  streets  the  consent  of  councils  *  *  *  shall  be  first  ob- 
tained ;  and  said  consent  shall  be  taken  and  deemed  to  have 
been  given  if  said  councils  shall  not,  within  thirty  days  after 
the  passage  of  this  act,  by  ordinances  duly  passed,  signify 
their  disapproval  thereof ;  and  the  said  councils  may  from 
time  to  time,  by  ordinance,  establish  such  regulations  in 
regard  to  said  railway  as  may  be  required  for  the  paving,  re- 
paving,  grading,  culverting,  and  the  laying  of  gas  and  water 
pipes  in  and  along  said  streets,  and  to  prevent  obstructions 
thereon."  By  the  first  section  of  an  ordinance  duly  passed 
within  the  time  specified,  councils  declared  their  disapproval 
of  said  act ;  but,  in  the  second  section  thereof,  it  was  provided 
that  if  the  company  shall  within  90  days,  and  before  using 
or  occupying  any  of  said  streets,  file  in  the  office  of  the  city 
solicitor  a  written  obligation,  binding  the  company  to  observe 
and  be  subject  to  all  ordinances  of  the  city  in  relation  to  pas- 
senger railways  then  in  force  or  at  any  time  thereafter  to  be 
passed,  "  then  the  provisions  of  the  first  section  of  this  ordi- 
nance shall  be  of  no  effect."  The  obligation  thus  required 
was  accordingly  filed,  and  the  company  proceeded  to  construct 
its  road. 

The  ordinance  to  which  appellant  thereby  became  subject, 
and  bound  itself  to  obey,  required  passenger  railway  com- 
panies, among  other  things,  to  conform  to  established  street 
grades ;  to  submit  all  plans,  courses,  and  styles  of  rails  to  the 
board  of  surveyors  for  approval ;  to  lay  flagstones  at  crossings 
or  intervals  of  250  feet ;  to  pave,  repair,  and  repave  the  streets 
occupied  by  them  ;  to  keep  said  streets  clear  of  snow ;  to  run 
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their  cars  at  a  safe  rate  of  speed ;  to  pay  license  for  each  car 
run  on  the  road,  etc.  In  the  same  connection,  the  learned 
judge  of  the  common  pleas  referred  to  ordinances  of  February 
28,  1860,  and  May  7,  1869,  prohibiting  the  department  of 
highways  from  granting  any  permit  to  remove  pavement  for 
the  purpose  of  laying  passenger  railway  tracks,  and  prohibit- 
ing city  surveyors  from  locating  any  such  track  until  the 
consent  of  councils  to  the  construction  of  the  road  has  been 
given. 

As  we  have  already  seen,  the  northern  limit  of  appellant's 
right  of  way,  under  its  original  charter,  is  Columbia  avenue. 
By  act  of  April  11,  1863  (P.  L.  319),  the  company  was  au- 
thorized to  extend  its  tracks  to  Montgomery  street,  and  con- 
nect them  by  a  track  on  said  street.  Afterward,  by  act  of 
March  22,  1865  (P.  L.  568),  it  was  further  authorized,  when- 
ever and  at  such  times  as  the  public  convenience  may  require, 
to  extend  its  "road  northwardly,  on  Tenth  and  Eleventh 
streets,  between  Montgomery  street  and  Germantown  road, 
with  the  right  to  connect  the  same  or  any  street  between  these 
two  points,  subject  to  all  the  limitations  and  restrictions  and 
with  all  the  privileges  granted  to  the  said  company  under  its 
act  of  incorporation.  In  pursuance  of  these  acts  the  road  was 
extended  northwardly  on  Tenth  and  Eleventh  streets  to  Cum- 
berland street,  and  there  connected  by  a  track  laid  on  said 
last-mentioned  street.  It  was  still  further  extended  on  Eleventh 
street,  with  a  single  track  and  turnouts,  to  Cambria  street,  four 
squares  north  of  Cumberland  street.  Waiving  for  the  present, 
and  for  argument's  sake,  merely,  any  question  as  to  the  con- 
sent of  councils,  or  the  necessity  for  such  consent,  that  exten- 
sion appears  to  be  in  accordance  with  the  provisions  of  said 
acts ;  but  it  is  claimed  by  appellant  that  the  act  of  1865  au- 
thorizes the  further  extension  of  its  Tenth  street  line  northerly 
on  Germantown  avenue  to  Indiana  street,  also  the  extension 
of  its  Eleventh  street  line  to  same  street,  and  a  connection 
between  the  thus  extended  lines  by  a  track  on  said  Indiana 
street. 

The  answer  to  this  contention  is  that  no  authority  can  be 
found  in  said  act,  or  elsewhere,  to  locate  any  part  of  its  road 
on  Germantown  avenue.  As  defined  by  the  very 
words  of  the  act  above  quoted,  the  authority  to  Tflrmi defljied. 
extend  northerly  on  Tenth  and  Eleventh  streets  is 
-expressly  limited  to  the  portions  of  said  streets,  respectively, 
lying  "between  Montgomery  street  and  Germantown  road;" 
that  is  to  say,  between  the  north  line  of  the  former  and  the 
southerly  line  of  the  latter.  The  northerly  limit  of  the  grant 
is  the  southerly  line  of  said  road,  and  that  necessarily  pre- 
i^ludes  the  right  to  enter  upon  and  occupy  any  part  of  said 
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road.  The  word  **  between  "  indicates  an  intermediate  space^ 
which  excludes,  and  cannot  include,  that  to  which  it  refers ; 
in  this  case,  the  street  and  the  road.  If  land  be  granted  be- 
tween one  township  and  another,  both  are  clearly  excluded 
from  the  grant.  If  land  described  as  lying  between  lot  No.  1 
and  lot  No.  3  is  conveyed,  it  cannot  be  pretended  that  either 
lot,  or  any  part  thereof,  passes  by  the  deed.  2  Amer.  &  Eng. 
Ency.  Law,  186.  The  word  under  consideration  is  sometimes 
used  in  a  different  sense,  but  it  is  too  plain  for  argument  thai 
iu  the  act  in  question  it  was  employed  in  its  primary  and 
general  signification,  above  stated.  If  it  had  been  the  legis- 
lative intention  to  include  the  Germantown  road,  or  any  part 
thereof,  in  the  grant,  it  would  have  been  an  easy  matter  to 
clearly  express  it,  and  doubtless  it  would  have  been  so  done. 
To  hold  as  contended  for  by  appellant  would  require  us  to 
ignore  the  sound  and  well-settled  principle  that,  in  construing 
grants  of  power  to  such  corporations,  whatever  is  not  given 
in  clear  and  express  terms  or  oy  necessary  implication  is  con- 
clusively considered  to  have  been  withheld.  There  appears 
to  be  a  growing  disposition  on  the  part  of  some  classes  of 
corporations  to  reverse  the  principle,  and  arrogate  to  them- 
selves the  right  to  do  anything  that  is*  not  prohibited  by  their 
charters.  No  such  tendency  should  be  encouraged.  For 
these  and  other  reasons  fully  elaborated  in  the  opinion  of  the 
court  below,  we  think  there  was  no  error  in  ruling  as  com- 
plained of  in  the  first  specification. 

The  learned  court  was  also  right  in  holding  that  the  con- 
sent of  city  councils  has  never  been  given  to  appellant  to  con- 
struct and  operate  the  extension  authorized  by  the  act  of 
March  22,  1865.  The  company's  agreement  with  the  city, 
binding  it  to  obtain  the  consent  of  councils  to  all  future  ex- 
tensions of  its  road,  as  required  by  the  ordinances  of  February 
28,  1860,  and  May  7,  1869,  is  undoubtedly  in  force,  and  does 
not  appear  to  have  been  complied  with.  Decree  affirmed  and 
appeal  dismissed,  with  costs  to  be  paid  by  appellant 


VOL.  66]  EIOHTS  OF  ABUTTING  OWNERS.  613 


DooLV  Block  et  oil. 

V. 

Salt  Lake  Rapid  Transit  Co.  ' 

{Utah  Supreme  Court,  June  5,  1898.) 

Occupancy  of  Streets  by  Street  Railways— Lot-owners'  Rights  of  Ac- 
cess, Light,  and  Air. — Whun  land  is  platted  by  the  owner  of  the  soil  and 
lots  sold  bounded  by  a  street  designated  and  marked  on  the  plat,  the 
grantee  acquires  a  right  to  the  street  in  front  of  the  premises  as  a  means  of 
access ;  and  lot-owners  cannot  be  denied  the  right  of  access,  light,  and  air, 
although  the  fee  to  the  street  may  be  in  the  city  in  trust  for  the  use  of  the 
public  instead  of  in  the  abutting  owners  for  street  uses. 

Same — Plenary  Power  of  Legislature  over  Streets. — The  legislature  of  a 
state  has  not  such  plenary  power  over  all  public  ways  and  streets  that  it 
may,  in  the  absence  of  constitutional  restrictions,  authorize  municipalities 
to  devote  the  entire  width  of  a  street  to  railway  use,  regardless  of  the  prop- 
erty rights  of  abutting  owners  and  without  compensation  for  injury  to 
their  property. 

Same — Encumbrance  of  Street — Injury  of  Abutting  Owners — Statutes 
Oonstrued. — The  statutes  of  Utah  authorizing  a  certain  city  **to  exclu- 
sively control,  regulate,  repair,  amend,  and  clear  the  streets,"  etc.,  to 
**open,  widen,  straighten,  or  vacate  streets,"  and  to  "prevent  the  encum- 
bering of  the  streets  in  any  manner,  and  protect  the  same  from  any  en- 
croachment and  injury,"  and  also  conferring  upon  the  said  city  power  "  to 
direct  and  control  the  location  of  railroad  tracks  and  depot-grounds  within 
the  city,"  will  not  be  construed  as  authorizing  the  city  council  to  grant  a 
railway  franchise,  if  the  construction  of  the  road  will  injure  and  materially 
depreciate  the  value  of  the  property  of  the  abutters.  The  city  has  no  power 
*'  to  direct  and  control "  the  location  of  the  railway  tracks  in  cases  where 
the  streets  are  already  burdened  to  the  extent  that  natural  justice  will  al- 
low, until  a  right  of  way  has  been  condemned  by  the  railway  company. 

Street  Already  Occupied — Right  to  Abutters  to  Enjoin  Third  Track.— 
Where,  at  the  date  of  granting  to  a  street-railway  company  a  franchise  to 
occupy  a  certain  street,  there  were  in  operation  upon  that  street  two  rail- 
way tracks,  with  a  line  of  poles  between  them,  also  many  electric-light 
and  telegraph  poles  on  each  side  of  the  street,  the  abutting  owners  may 
enjoin  the  construction  of  a  third  track,  authorized  by  the  city  council, 
where  it  appears  that  the  tracks  already  upon  the  said  street  afford  ample 
facilities  for  running  all  cars  necessary  for  public  convenience,  and  the 
construction  of  a  third  track  would  be  a  serious  impediment  to  the  ordi- 
nary mode  of  travel. 

Facts  Found  by  Lower  Court  Conclusive  in  Appellate  Court. — Although 
there  was  conflict  in  the  evidence  before  the  trial  court,  the  findings  of 
fact  in  that  court,  sitting  as  a  court  of  chancery,  are  conclusive  in  the  ap- 
pellate court,  unless  they  are  so  manifestly  erroneous  as  to  demonstrate 
some  oversight  or  mistake. 

Appeal  from  Salt  Lake  district  court. 

Parley  Z,  WiUiains,  for  appellant. 

Bennett,  MarshoR  dt  Bradley,  for  respondents. 

56  A.  &  E.  U.  Ca8.-33 
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Bartch,  J. — The  respondents  are  the  owners  of  certain  lots 
situate  in  Salt  Lake  City,  and  abutting  on   Second  South 

street,  between  Main  and  Second  West   streets. 

Two  of  these  lots,  one  on  the  north,  the  other  on 
the  south,  side  of  Second  South  street,  are  one  block  west  of 
Main  street,  are  business  property,  and  at  the  time  of  the 
trial  of  the  cause  business  blocks  were  being  erected  thereon. 
The  complaint,  in  substance,  charges  that  the  plaintiffs  were 
respectively  the  owners  of  that  portion  of  the  street  which 
lies  between  the  centre-line  thereof  and  the  front  line  of  the 
said  lots,  subject  only  to  the  ordinary  use  of  the  public  for 
the  purposes  of  travel ;  that  the  plaintiffs  are  entitled  to  the 
free  and  unobstructed  use  of  the  street  as  a  means  of  access 
to  the  said  premises  ;  that  by  authority  of  Salt  Lake  City  the 
Salt  Lake  City  Bailroad  Company  constructed  on  that  street 
a  double-track  railroad,  with  wires,  poles,  and  other  appurte- 
nances necessary  to  operate  the  same  with  electric  power ; 
that  the  same  was  being  so  operated,  and  afforded  all  neces- 
sary means  and  convenience  to  persons  who  might  have  occa- 
sion to  travel  on  street  railroads ;  that  telegraph  and  tele- 
phone-lines, and  wires  and  poles  for  electric  lignt,  had  been 
constructed  on  the  street ;  and  that  by  reason  of  the  several 
uses  with  which  it  had  thus  been  burdened  the  ordinary  use 
thereof  for  public  travel  and  ingress  and  egress  to  the  several 
premises  had  become  impeded  and  embarrassed ;  that  on  the 
6th  day  of  May,  1890,  and  after  the  said  street  had  been  bur- 
dened as  aforesaid.  Salt  Lake  City,  by  its  council,  granted  the 
defendant  herein  authority  to  construct  and  operate,  by  elec- 
tric power,  a  street  railroad  on  said  street  from  First  East  to 
Seventh  West  street ;  that  because  of  the  obstructions  already 
existing  thereon,  and  because  another  railroad  was  not  neces- 
sary for  public  convenience,  the  resolution  granting  the  fran- 
chise to  the  defendant  was  unreasonable  and  void ;  that,  in 
pursuance  of  the  authority  thus  granted,  the  defendant  com- 
menced the  construction  of  a  railroad,  and  threatened  to  com- 
plete the  same  unless  restrained ;  and  that  another  railroad 
constructed  thereon  with  its  equipments  and  operation,  in  ad- 
dition to  the  alreadv  burdened  condition  of  the  street,  would 
greatly  depreciate  the  value  of  the  plaintiffs*  property,  and 
injure  its  convenient  use  and  enjoyment. 

The  defendant,  in  its  cross-complaint,  in  substance  alleges 
that  it  owns  and  operates  various  lines  of  street  railroads  in 
the  city  and  remote  parts  thereof,  and  in  densely  populated 
localities  in  the  eastern  portion  of  the  city ;  that  for  public 
convenience  it  should  have  a  line  through  the  business  por- 
tion of  the  city,  to  connect  with  railway  depots  and  other 
parts  of  the  city  lying  west  of  Main  street ;  that  defendant 
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had  no  franchise  connecting  its  eastern  lines  with  the  western 
portion  of  the  city  tfarotigh  the  business  part  thereof,  except 
the  one  on  Second  South  street ;  and  that  in  the  granting  of 
franchises  the  city  has  denied  the  right  to  parallel  existing 
lines  except  in  this  instance. 

The  trial  court,  in  substance,  found  the  above  allegations 
of  the  plaintiffs  and  defendant  to  be  true,  and,  among  other 
things,  found  as  facts  that  the  plaintiffs  are  the 
owners  of  equitable  easements  in  fee  of  rights  of  Fiadings  or 
access,  ingress,  and  egress  to  their  respective  lots  trial  eoart. 
in  front  thereof  in  the  street,  and  entitled  to  the 
free  and  unobstructed  use  of  that  portion  of  said  street  as  a 
means  of  access,  such  easements  extending  along  the  street 
from  the  first  north  and  south  street  east  of  said  lots  to  the 
first  north  and  south  street  west  of  such  lots,  the  same  being 
subject  to  the  ordinary  use  of  the  street  by  the  public ;  that 
the  fee  of  the  street  is  in  Salt  Lake  City,  in  trust  for  street 
uses  proper ;  that  prior  to  the  granting  of  said  franchise  by 
the  city  there  were  constructed  and  in  operation  on  that  street 
a  dpuble-track  street  railroad,  telegraph  and  telephone-lines, 
wires  and  poles  for  electric  lighting,  and  the  street  had  al- 
ready become  greatly  obstructed,  and  access  to  plaintiffs'  prop- 
erty impeded  and  embarrassed ;  that  because  of  the  obstruc- 
tions already  existing  upon  the  street  the  resolution  attempting 
to  grant  the  franchise  to  the  defendant  was  unreasonable  and 
void ;  that  the  two  tracks  in  operation  on  said  street  were  suf- 
ficient to  satisfy  the  demands  of  public  convenience,  and 
there  was  no  necessity  for  a  third  track ;  that  its  construction 
would  greatly  depreciate  the  value  of  plaintiffs'  property,  in- 
terfere with  its  convenient  use  and  enjoyment,  and  they  would 
thereby  suffer  irreparable  damage ;  that  Salt  Lake  City,  in 
granting  the  franchise  to  defendant,  did  not  act  within  its 
lawful  authority,  nor  exercise  reasonable  discretion  for  the 
best  interests  or  convenience  of  the  public ;  that  the  two  tracks 
were  constructed  and  are  being  operated  in  front  of  said  lots 
by  the  Salt  Lake  City  Bailroad  Company,  and  are  sufficient 
to  permit  the  passage  of  all  street  carsp  necessary  for  public 
convenience,  and  between  the  third  track,  proposed  to  be  con- 
structed, and  the  sidewalk  there  would  not  remain  sufficient 
space  for  the  ordinary  traffic  of  the  street,  free  from  unrea- 
sonable obstructions ;  that  the  defendant  has  electric  street- 
car lines  in  operation  in  the  eastern  and  western  portions  of 
said  city,  but  has  no  other  connecting  line  or  franchise  except 
the  one  on  said  Second  South  street  passing  through  the 
business  portion  of  the  city,  or  reaching  the  depots  of  the 
several  steam  railroads,  such  connecting  line  being  of  great 
importance  to  the  defendant,  and  necessary  for  the  public 
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travel ;  that  the  defendant  company  and  the  Salt  Lake  City 
Bailroad  Company  can  operate  both  of  their  railways  together 
by  means  of  tne  two  tracks  of  the  last-mentioned  company 
now  on  that  street,  which  tracks  afford  sufficient  track  privi-- 
leges  for  all  the  cars  operated,  or  necessary  to  be  operated, 
by  both  companies,  for  public  travel  and  convenience ;  and 
tiiat  the  construction  and  maintenance  of  a  third  track  would 
be  an  unnecessary  obstruction  and  interference  with  the  ordi- 
nary use  of  the  street,  and  the  means  of  access  to  plaintiffs* 
premises  would  be  unreasonably  and  materially  abridged  and 
injured. 

Upon  this  state  of  facts  the  trial  court  granted  an  injunc- 
tion perpetually  restraining  the  defendant  from  constructing 
and  operating  a  third  track  on  said  Second  South  street.  The 
defendant  moved  the  court  for  a  new  trial  upon  the  following 
grounds :  First.  "  Insufficiency  of  the  evidence  to  justify  the 
findings  of  the  court  and  decree  in  said  case,  and  that  the 
same  were  against  law."  Second.  "Errors  in  law  occurring 
at  the  trial,  and  excepted  to  by  the  defendant."  From  the 
order  overruling  this  motion  the  defendant  appealed  to  ihis 
court. 

This  leads  to  the  inquiry  as  to  whether  or  not  the  construc- 
tion and  operation  of  the  third  track  upon  that  street  by  the 
defendant  involves  the  taking  of  property  of  the  plaintiffs,. 
PorehMen  of  ^^^  *^  *^  whether  the  city  council  of  Salt  Lake 
lots-Risrhts  City  exceeded  its  limits  of  discretion  and  authority 
of  acceni,  in  granting  the  franchise  to  defendant.  The  plain^ 
light  ftiid  iir.  ^£g.y  contend  that  they  are  the  owners  in  fee  of  the 
lots  above  mentioned  abutting  on  Second  South  street,  and, 
as  such  abutting  owners,  they  are  entitled  to  so  much  of  the 
bed  of  the  street  as  lies  immediately  in  front  of  the  lots  and 
to  the  centre  of  the  street,  on  which  the  proposed  third  track 
is  to  be  built,  subject  only  to  the  ordinary  use  of  the  same 
for  the  purposes  of  public  travel,  and  that  they  are  entitled 
to  the  use  of  said  street,  free  from  unreasonable  obstructions, 
as  a  means  of  access,^  light,  and  air  to  their  premises.  The 
defendant  maintains  that  the  fee  of  said  street  is  vested  in 
the  coi*poration  of  Salt  Lake  City,  and  that  plaintiffs  have  no 
property  therein,  but  are  only  entitled  to  the  use  thereof  in 
common  with  the  people  of  the  city.  The  plaintiff's  admit 
that  the  fee  is  in  the  city,  in  trust,  however,  for  street  uses 
proper,  and  subject  to  the  equitable  easements  in  fee  of 
abutters. 

The  lots  and  street  in  question  are  a  part  of  a  larger  tract 
entered  under  section  2387  (Rev.  St.  U.  S.),  which  provided 
that  the  corporate  authorities  might  enter  any  portion  of  the 
public  lands  settled  upon  and  occupied  as  a  town-site,  **  in 
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trust  for  the  several  use  and  benefit  of  the  occupants  thereof, 
According  to  their  respective  interests."  Plaintiffs'  lots  were 
represented  on  the  original  plat  of  Salt  Lake  City  as  fronting 
Second  South  straet,  which  was  platted  in  said  plat,  and  when 
they  were  purchased  under  the  forms  prescribed  by  the  town- 
fiite  act  the  grantees  secured  the  right  and  privilege  to  have 
the  street  forever  kept  open.  When  land  is  settled  upon  and 
occupied  as  a  town-site,  and  lots  are  sold,  the  right  of  way 
over  the  streets  in  front  of  such  lots  is  an  appurtenance  of 
necessity,  and  it  requires  no  special  grant  in  the  deed.  Ashby 
V.  Hall,  *119  U.  S.  526 ;  Salisbury  v.  Andrews,  128  Mass.  336. 
The  rights  of  access,  light,  and  air  constitute  the  principal 
values  of  such  property,  and  it  must  be  presumed  that 
when  lots  are  sold  the  grantees  purchase  them  with  a  view  to 
the  advantages  and  benefits  which  attach  to  them  because  of 
these  easements.  The  right  of  the  grantee  to  their  use  is 
precisely  the  same  as  his  right  to  the  property  itself.  Such 
privileges  are  easements  in  fee, — incorporeal  hereditaments, 
— and  form  a  part  of  the  estate  in  the  lots.  They  attach  at 
the  time  the  laud  is  platted  and  the  lots  are  sold,  and  will 
remain  a  perpetual  encumbrance  upon  the  land  burdened 
Mdth  them.  It  follows  that,  when  land  is  platted  by  the  owner 
of  the  soil,  and  lots  sold,  bounded  by  a  street  designated  and 
marked  on  the  plat,  the  grantee  acquires  a  right  to  the  street 
in  front  of  the  premises  as  a  means  of  access.  1  Hare,  Const. 
Law,  376 ;  Lewis,  Em.  Dom.  §  114  ;  Story  v.  Railway  Co.,  90 
N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596 ;  Wyman  v.  Mayor,  etc., 
1 1  Wend.  487 ;  Child  v.  Chappell,  9  N.  Y.  246 ;  Schulte  v.  Trans- 
portatiou  Co.,  50  Cal.  592 ;  City  of  Denver  v,  Bayer,  7  Colo.  113. 
14  or  does  it  matter,  in  this  case,  that  the  fee  is  in  the  city 
in  trust  for  the  use  of  the  public,  instead  of  in  the  abutting 
owner  in  trust  for  street  uses.  Equally  in  both  cases  the 
ibbutting  owners  are  entitled  to  the  use  of  the  street  as  a 
means  of  access  to  their  lots,  and  for  light  and  air.  If  the 
fee  is  in  the  city,  the  rights  of  the  abutter  are  in  the  nature 
of  equitable  easements  m  fee ;  if  in  the  abutter,  they  are  in 
their  nature  legal.  In  either  case  the  abutters  have  the 
right  to  have  the  street  kept  open  and  not  obstructed  so  as 
to  interfere  with  their  easements  and  materially  diminish  the 
value  of  their  property.  When  the  lots  of  plaintiffs  were  sold 
under  the  town-site  act,  above  mentioned,  it  was  in  effect 
agreed  with  the  grantees  that  they  were  entitled  to  the  use  of 
the  street  as  a  means  of  ingress,  egress,  light,  and  air.  These 
rights  were  inducements  to  purchasers,  became  a  part  of  the 
purchase,  are  appurtenances  to  the  land  which  cannot  be  so 
embarrassed  or  abridged  as  to  materially  interfere  with  its 
proper  use  and  enjoyment,  and  they  are,  in  effect,  property 
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of  which  the  owners  cannot  be  deprived  without  due  compen- 
sation. By  implication,  at  least,  the  grantees  also  assumed 
additional  burdens,  for  thej  must  contribute  of  their  own 
funds  for  the  expense  of  sewer,  gas,  and  water  Connections^ 
and  as  well  toward  the  cost  of  sidewalks,  paving,  and 
sprinkling  in  front  of  their  lots.  These  are  expenditures 
which  devolve  upon  them  as  abutting  owners,  and,  in  addi- 
tion to  the  relation  of  their  lots  to  the  street,  give  them  a 
special  interest  in  the  street  in  front  of  their  premises,  dis- 
tinct from  that  of  the  public  at  large.  Assuming  such  bur- 
dens,  they  may  of  right  make  any  and  all  proper  uses  of  the 
street,  subject  to  proper  and  reasonable  municipal  control 
and  police  regulations.  Lewis,  Em.  Dom.  §  115 ;  2  Dill.  Mun. 
Corp.  (4th  ed.)  §§  556a,  5566 ;  McQuaid  v.  Railway  Co.,  Ift 
Oreg.  237,  40  Am.  &  Eng.  E.  Cas.  308 ;  Haynes  v.  Thomas,  7 
Ind.  38  ;  Story  v.  Bailway  Co.,  supra.  The  right  of  munici* 
palities  to  grant  franchises  to  private  corporations  for  the  con- 
struction  and  operation  of  street  railways,  when  empowered 
by  the  legislature  so  to  do,  is  not  now,  it  seems,  an  open 

auestion,  although  streets  were  originally  not  designed  for 
lat  purpose,  but  were  mostly  confined  to  the  right  of  public 
travel  in  the  ordinary  modes.  Enlightened  public  policy, 
advanced  civilization,  and  a  desire  to  subserve  public  interest, 
have  induced  courts  to  become  more  lax  in  the  enforcement 
of  strict  technical  rules  and  principles  in  this  regard,  and  it 
appears  now  to  be  well  settled  by  judicial  authority  that  a 
reasonable  portion  of  a  street  may  be  devoted  for  the  pui^ 
poses  of  a  street  railway,  and  that  such  is  a  proper  usa  of  the 
street. 

Counsel  for  appellant  contended  that,  subject  to  a  special 
constitutional  restrictions,  the  legislature  has  plenary  power 
over  all  public  ways  and  streets.  If  this  position  be  tenable, 
then,  in  the  absence  of  special  constitutional  re- 
oMe*i7iiSture'  strictious,  the  legislature  may  authorize  munici- 
oferatr««ti.  palities  to  devote  the  entire  width  of  a  street  to 
railroad  uses,  regardless  of  the  property  rights  of 
abutting  owners,  without  compensation  for  injury  to  their 
property.  This  theory  does  not  appear  to  be  sustained  by 
the  authorities.  The  legislature  may  delegate  power  over 
streets  to  municipalities,  but  in  doing  so  it  must  recognize 
the  property  rights  of  private  individuals.  Judge  Dillon,  in 
his  wor£  on  Municipal  Corporations  ^volume  2,  §  656a),  speak- 
ing of  the  nature  of  streets  and  legislative  control,  says : 
'*  Public  streets,  squares,  and  commons,  unless  there  be  some 
special  restriction  when  the  same  are  dedicated  or  acquired, 
are  for  the  public  use,  and  the  use  is  none  the  less  for  the 
public  at  large,  as  distinguished  from  the  municipality,  be- 
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cause  they  are  situate  within  the  limits  of  the  latter^  and 
because  the  legislature  may  have  given  the  supervision,  con- 
trol«  and  regulation  of  them  to  the  local  authorities.  The 
legislature  of  the  state  represents  the  public  at  large,  and  has 
in  the  absence  of  special  constitutional  restraint,  and  subject 
(according  to  the  weight  of  more  recent  judicial  opinion)  to 
the  property  rights  and  easements  of  abutting  owners,  full 
and  paramount  authority  over  all  public  ways  and  public 
places." 

It  wiU  be  observed  that  the  learned  author  distinctly  rec- 
ognizes ''the  property  rights  and  easements  of  abutting 
owners,"  and,  subject  to  these,  the  legislature  "  has  full  and 

Earamount  authority  over  all  public  ways  and  public  places." 
Tp  to  within  a  comparatively  recent  date,  the  current  of 
judicial  opinion  drew  a  distinction  between  cases  where  the 
fee  was  in  the  abutting  owner,  subject  to  street  uses  proper, 
and  those  where  the  fee  was  in  the  municipality  in  trust  for 
the  use  of  the  public.  In  the  latter  class  of  cases  it  was  uni- 
formly  held  that  the  power  of  the  legislature  to  authorize  the 
construction  of  a  railroad  on  the  street  of  a  city  was  para- 
mount, and  that  it  could  delegate  such  power  to  the  local  au- 
thorities. Of  the  exercise  of  this  power  the  abutting  owner 
could  not  complain,  and  had  no  right  to  compensation  for 
injury  to  his  easement  caused  by  the  appropriation  of  the 
street  to  such  purposes.  In  the  former  class  of  cases  he  was 
entitled  to  compensation  of  the  injury  sustained  by  such 
appropriation.  The  case  of  Bailroad  Co.  v.  Hartlej,  67  IlL 
439,  supports  this  view.  Mr.  Justice  Scott,  in  deciding  the 
case,  said  :  *'  A  distinction  has  been  taken  where  the  munici- 
pality granting  the  right  to  lay  the  track  owns  the  fee  in  the 
streets,  and  where  the  fee  remains  in  the  abutting  owner,  and 
it  seems  to  us  that  it  rests  on  sound  principle,  and  is  sup 

Sorted  by  the  highest  authority."  That  case  was  decided  m 
anuary,  1873,  and  such,  it  must  be  conceded,  was  the  weight 
of  authority  at  that  time.  Then  the  cases  turned  upon  the 
question  whether  the  fee  was  in  the  public  or  in  the  abutter, 
in  many  of  them  without  close  inquiry  as  to  the  exact  limita- 
tion of  the  fee ;  and  it  was  almost  universally  held  that,  if  the 
fee  was  in  the  abutter,  the  legislature  could  not  authorize  a 
private  corporation  to  construct  a  railroad  on  a  public  street 
without  compensation  to  the  abutter,  and  likewise  it  was 
almost  universally  held  that,  if  the  fee  was  in  the  public,  the 
legislature  could  authorize  the  street  to  be  used  for  such 
purpose  without  compensation  to  him. 

Since  then  the  whole  subject  has  undergone  deliberate  re- 
consideration, and  the  weight  of  recent  judicial  decision  seems 
to  abrogate  the  distinction  and  treat  the  easements  of  abutting 
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owners  as  property  rights  forming  part  of  the  estate  in  the 
roperty,  except  in  cases  where  the  public  owns  the  absolute 
ee  of  the  street  and  the  fee  is  not  limited  to  street  uses  proper. 
In  such  cases  the  tendency  is  still  to  hold  that  the  legislature, 
in  the  absence  of  special  constitutional  restraint,  may  author- 
ize a  railroad  company  to  use  the  street  of  a  city  for  its  road- 
bed without  compensation  to  the  abutter.  It  might  be  observed, 
however,  that  even  in  this  class  of  cases  there  seems  to  be  no 
just  or  satisfactory  reason  why  such  a  use  of  a  street,  which 
IS  specially  beneficial  to  the  grantee  of  the  franchise,  and 
causes  a  special  injury  to  the  abutter,  should  be  within  the 
absolute  control  of  the  legislature,  without  regard  to  the  prop- 
erty rights  of  the  abutting  owner.  Speaking  of  the  nature  of 
public  streets  and  of  the  rights  of  the  abutter  and  of  the 
public,  Judge  Dillon  (in  section  656a,  Mun.  Corp.)  observes: 
"  The  full  conception  of  the  true  nature  of  a  public  street  in  a 
city,  as  respects  the  rights  of  the  public  on  tne  one  hand  and 
the  rights  of  the  adjoining  owner  on  the  other,  has  been  slowly 
evolved  from  experience.  It  has  been  only  at  a  recent  period 
in  our  legal  history  that  these  two  distinct  rights  have,  sepa- 
rately and  in  their  relations  to  each  other,  come  to  be  under- 
stood and  defined  with  precision.  The  injustice  to  the  abutting 
owner  arising  from  the  exercise  of  unrestrained  legislative 
power  over  streets  in  cities  was  such  that  the  abutter  necessa- 
rily sought  legal  redress,  and  the  discussion  thence  ensuing 
led  to  a  more  careful  ascertainment  of  the  nature  of  streets, 
and  of  the  rights  of  the  adjoining  owner  iix^  respect  thereof. 
It  was  seen  that  he  had,  in  common  with  the  rest  of  the  pub- 
lic, a  right  of  passage.  But  it  was  also  further  seen  that  he 
had  rights  not  shared  by  the  public  at  large,  special  and 
peculiar  to  himself,  and  which  arose  out  of  the  very  relation 
of  his  lot  to  the  street  in  front  of  it ;  and  that  these  rights, 
whether  the  bare  fee  of  the  street  was  in  the  lot-owner  or  in 
the  city,  were  rights  of  property,  and,  as  such,  ought. to  be, 
and  were,  sacred  from  legislative  invasion  as  his  right  to  the 
lot  itself."  In  support  of  this  view  of  the  question  he  cites, 
among  numerous  other  cases.  Story  v,  Bailway  Co.,  supra, 
which  is  the  leading  recent  case  in  New  York  on  this  sub- 
ject In  this  case  Justice  Danfobth,  after  an  elaborate  and 
exhaustive  review  of  the  authorities,  concludes :  •*  In  whatever 
way,  therefore,  we  view  the  plaintiff's  case,  the  result  is  the 
same — a  right  of  property  in  the  street,  with  which,  until 
properly  appropriated  and  compensation  made,  the  defendant 
cannot  intermeddle."  2  Dill.  Mun.  Corp.  §  704 ;  Lahr  v.  Rail- 
way Co.,  104  N.  T.  268  ;  Railway  Co.  v.  Brown  (Fla.),  1  South. 
Rep.  512 :  Mahady  v.  Railroad  Co.,  91  N.  T.  148,  14  Am.  4 
Eng.  R.  Cas.  141;  Railroad  Co.  v.  Rein  hackle,  15  Neb.  279, 
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14  Am.  &  Eug.  E.  Cas.  169;  Railway  Co.  v.  Cumminsville,  14 
Ohio  St.  523 ;  New  York  El.  By.  Co.  v.  Fifth  Nat.  Bauk,  135 
.II.  8.  433,  43  Am.  &  Eng.  B.  Cas.  403 ;  Bailroad  v.  Schurmeir, 
7  Wall.  272  ;  Theobald  v.  Railway  Co.,  66  Miss.  279,  38  Am. 
4&  Eng.  B.  Cas.  432. 

In  this  case  the  learned  court  found  that  the  fee  of  Second 
8outh  street  is'  in  Salt  Lake  City,  in  trust  for  street  uses 
proper  ;  and  of  this  appellant  does  not  complain.  Therefore, 
under  the  law  as  applied  to  this  class  of  cases,  plaintiffs  have 
property  rights  in  the  street  in  front  of  their  lots,  and  the 
street  is  not  subject  to  the  absolute  control  of  the  legislature, 
nor  can  the  legislature  confer  such  control  upon  the  city 
council.  While  the  le^slature  can  authorize  municipal 
authorities  to  permit  private  corporations  to  construct  and 
operate  street-railway  lines  upon  the  street,  the  authority 
thus  conferred  must  be  exercised  within  the  limits  of  reason- 
able discretion,  and  not  so  as  to  materiallyinjure  the  property 
of  abutters. 

And  this  leads  to  a  consideration  of  the  power  exercised 
in  this  case.  Did  the  city  council,  in  granting  the  franchise, 
act  within  the  scope  of  its  authority,  and  with  a 
reasonable  exercise  of  discretion  ?  Section  340,  1  *^*»*»*w  ««■■ 
Comp.  Laws  Utah,  1888,  authorizes  Salt  Lake  City 
as  follows  :  "To  exclusively  control,  regulate,  repair,  amend, 
and  clear  the  streets,"  etc.,  "  and  open,  wide,  straighten,  or 
vacate  streets,"  etc.,  "  and  prevent  the  incumbering  of  the 
streets  in  any  manner,  and  protect  the  same  from  anv  en- 
croachment and  injury."  If  "  to  exclusively  control  the 
streets "  were  taken  alone  and  construed  literally,  it  might 
confer  plenary  power,  and  then,  if  this  were  not  subject  to 
judicial  control,  the  abutting  owners  could  have  no  redress^ 
though  the  injury  to  their  property,  caused  by  acts  of  the  city 
council,  might  be  very  great,  but  it  is  also  provided  to  "  pre- 
vent incumbering  of  the  streets  in  any  manner,  and  to  protect 
the  same  from  any  encroachment  and  injary  ;"  and  this  is  just 
what  respondents  ask  for  in  this  case.  It  is  apparent  from 
this  section  that  the  legislature  intended  to  confer  no  power 
that  would  injuriously  affect  the  property  rights  of  abutting 
owners.  Subdivision  5,  §  389,  Id.,  referring  to  the  powers  of 
Salt  Lake  City,  provides :  "  To  direct  and  control  the  location 
of  railroad  tracks  and  depot-grounds  within  the  city,  and 
regulate  or  prohibit  the  use  of  locomotive  engines  thereon,  ^ 
and  may  require  the  cars  to  be  used  within  the  inhabited  por- 
tions thereof  to  be  drawn  or  propelled  by  other  power  than 
that  of  steam."  This  is  the  statute  law  of  this  territory,  re- 
lied on  by  counsel  for  appellant,  as  applicable  to  this  case. 
<3onstruea  in  the  light  of  reason  and  justice,  these  enactments 
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do  not  authorize  the  city  council  to  grant  a  railroad  franchise 
if  the  construction  of  tlie  road  will  injure  and  materially  de* 
preciate  the  value  of  the  property  of  abutters.  When  the  rail- 
road company  has  obtained,  under  the  law  of  eminent  domain 
or  otherwise,  in  cases  where  the  streets  are  already  burdened 
to  the  extent  that  natural  justice  will  allow,  a  right  of  way, 
then  the  council  has  the  power  "  to  direct  and  control "  the 
location  of  the  tracks. 

According  to  the  evidence,  as  appears  from  the  record  in 

this  case,  Second  South  street  is  one  of  the  principal  business 

streets  running  east  and  west,  and  at  the  date  of 

obBtrvetioB  of  ^j^g  granting  of  the  franchise  to  the  defendant  and 

m^totthui'  ^^  ^^^  *ri^^  o^  ^^®  cause  there  were  in  operation 
tiBs  owners,  upou  that  street  two  railroad  tracks,  which  were 
located  in  the  centre  of  the  street,  with  a  line  of 
poles  between  them.  There  were  also  many  electric-light, 
telegraph,  and  telephone  poles  placed  in  line  on  each  side  of 
the  street  about  four  feet  from  the  sidewalk,  and  on  these 
poles  were  stretched  numerous  electric  wires.  The  two  tracks 
m  operation  were  constructed  with  T-rails,  which  project 
several  inches  above  the  surface  of  the  street,  and  render  the 
crossing  of  the  tracks  with  vehicles  difficult  and  dangerous^ 
the  street  not  being  paved.  The  appellant  proposed  to  con- 
struct its  track  in  a  similar  way  on  the  north  side  of  the  pres- 
ent tracks,  and  to  erect  additional  poles,  which  would  still 
further  obstruct  the  ordinary  travel,  and  render  the  respond- 
ents' property  less  accessible  for  business  purposes.  The 
tracks  already  upon  said  street  afford  ample  facilities  to  run 
all  the  cars  necessary  for  public  convenience ;  and  the  con- 
struction of  the  third  track  would  be  a  serious  impediment  to 
the  ordinary  mode  of  travel,  as  it  would  not  leave  sufficient 
space  between  the  outside  rails  and  the  gutter  for  vehicles  to 
pass  each  other  with  safety.  Where  the  track  privileges  of 
one  company  on  a  city  street  are  sufficient  for  the  business  of 
two  or  more  companies,  they  should  all  be  required  to  use 
them  in  common.  The  construction  of  an  additional  track, 
under  the  circumstances  of  this  case,  would  be  an  unnecessary 
obstruction  to  and  interference  with  the  ordinary  use  of  the 
street,  and  a  special  injury  to  the  property  rights  of  the  abut- 
ters, and  on  proper  application  a  court  of  chancery  may  grant 
injunctive  relief.  In  such  a  case  an  abutting  owner  need  not 
stand  by  and  see  his  property  injured  without  having  any 
means  of  redress.  Dill.  Mun.  Corp.  §  661 ;  Uline  v.  Bailroad 
Co.,  101  N.  T.  98,  23  Am.  &  Eng.  R.  Cas.  3 ;  Ogden  City 
Ey.  Co.  V.  Ogden  City,  7  Utah,  207 ;  Pond  v.  Eailway  Co.,  112 
N,  T.  186 ;  Story  v.  Railway  Co.,  supra. 

Counsel  for  appellant  insist  that  the  several  findings  of  fact 
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to  the  effect  tliat  the  construction  of  the  third  track  would  be 
an  unreasonable  obstruction  of  the  street,  and  that  ^^^  ^^^^^  ^^ 
the  granting  of  the  franchise  for  that  purpose  by  lower  eourt 
the  city  council  was  unlawful,  and  an  unreasonable   eonciuri?e  in 
exercise  of  discretion,  are  not  justified  by  the  evi-  *pp*"*^« 
dence.     There  appears  to  be  some  conflict  in  the 
evidence  on  this  point ;  but,  the  learned  judge  having  heard 
the  evidence,  and  having  had  the  opportunity  to  observe  the 
manner  and  bearing   of   the  witnesses  while  testifying,  this 
court  will   not   disturb  the   conclusions  reached,  especially 
since  the  record  shows  them  to  be  fair  and  logical  deductions 
from  the  testimony.     Where  a  case  is  tried  in  a  court  sitting 
as  a  court  of  chancery,  the  findings  of  fact  are  conclusive  in 
the  appellate  court,  unless  they  are  so  manifestly  erroneous 
as  to  demonstrate  some  oversight  or  mistake.    Wells  v.  Wells 
(Utah),  24  Pac.  Eep.  754 ;  TJUman  v.  McCormic,  12  Colo.  553 ; 
Doe  V.  Vallejo,  29  Cal.   386 ;  Coryell   v.  Cain,  16  Cal.  567 ; 
Coolidge  V.  Smith,  129  Mass.  554. 

The  record  reveals  no  material  error  committed  during  the 
conduct  of  the  trial,  and  we  are  of  the  opinion  that  the  act  of 
the  city  council  of  Salt  Lake  City  granting  the  franchise  to 
the  appellant  was  unlawful,  as  being  an  unreasonable  exercise 
of  discretion,  and  is  therefore  of  no  avail  to  it. 

The  judgment  is  affirmed. 

Street  Railway  as  an  Additional  Burden  on  the  Land— Rights  of  Abut- 
ters.— See  Nichols  v.  Ann  Arbor  &  Y.  St.  R.  Co.  (Mich.),  60  Am.  &  Eng, 
R.  Cas.  250;  Van  Home  v.  Newark  Pass.  R.  Co.  (N.  J.),  50  Id.  236,  and 
cases  cited  in  note,  239;  Rafferty  v.  Central  T.  Co.  (Pa.),  50  Id.  239;  Eocb 
T.  North  Ave.  R.  Co.  (Md.),  50  Id.  401 ;  Detroit  C.  R.  Co.  v.  Mills  (Mich.)^ 
46  Id.  608. 

In  Elfelt  V.  Stillwater  St.  R.  Co.  (Minn.,  April  24,  1893.),  66  N.  W.  Rep, 
116,  ir  was  held  that  a  street  railway  imposes  no  additional  servitude  upon 
a  street.  The  court  said:  ^'This  court  has  always  recognized  the  dis* 
tinction  between  an  ordinary  commercial  railway  and  a  street  railway,  in 
respect  to  laying  them  upon  a  street.  The  former  imposes  an  additional 
servitude  on  the  street,  while  the  latter,  being  only  a  mode  of  using  the 
street  for  legitimate  street  purposes,  does  not.'' 

In  Deane  v.  Ann  Arbor  St.  R.  Co.,  93  Mich.  830,  it  was  held  that  the 
use  of  a  street  by  an  electric  railroad  with  overhead  wires  and  poles  was 
not  an  additional  servitude  for  which  abutting  owners  could  demand  com- 
pensation, citing  Railway  Co.  v.  Mills,  85  Mich.  634,  46  Am.  <&  Eng.  R. 
C}is.  608;  People  9.  Fort  Wayne  &  E.  R.  Co.,  92  Mich.  632,  as  the  settled 
law  of  the  state. 

Street  Railways— Injury  to  Abutting  Property— Dam ages^ — In  Brady  v, 
Kansas  City  Cable  R.  Co.,  11  Mo.  329,  it  was  held  that  the  fact  that  abut- 
ting property  was  ten  feet  above  the  grade  of  a  street  through  which  a 
cable-road  was  constructed,  did  not  prevent  the  owner  from  recovering 
daroacres  where  the  grade  was  lowered  ten  feet. 

Destruction  of  Street  by  Construction  of  Viaduct  —  Compensation  to 
Abutters.- In  Spencer  v.  Metropolitan  St.  R.  Co.  (Mo.,  June  27,  1893.),  2$ 
S.  W.  Rep.  126,  it  was  held  that  the  construction  of  a  viaduct  by  a  street* 
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railway  company,  so  as  to  prevent  the  use  of  a  street  by  abutting  owners,  was 
the  taking  of  private  property  for  public  use,  for  which  compensation  must 
be  made  under  the  constitution.  The  court  said :  '*  This  is  not  a  proceeding 
to  condemn  private  property  for  public  use  by  the  exercise  of  the  power  of  the 
right  of  eminent  domain,  but  is  simply  an  action  ex  delicto,  and  is  not  like 
the  laying  of  a  railroad  track  on  the  surface  of  a  street,  thereby  imposing 
an  additional  servitude,  or  making  a  new  and  improved  public  use  thereof. 
It  amounts  to  a  total  destruction  of  the  street.  The  street,  having  been 
■dedicated  to  public  use  for  ordinary  purposes,  could  not  be  lawfully 
appropriated  to  another,  distinct  and  inconsistent,  public  use.  Belcher 
Sugar-refining  Co.  o.  St.  Louis  Grain  Elevator  Co.,  82  Mo.  121,  5  Am.  <& 
Eng.  Corp.  Cas.  417,  and  authorities  cited.  While  contrary  opinions  have 
been  maintained  with  great  ability  in  courts  of  other  states,  and  by  ele- 
mentary writers  of  much  distinction,  the  rule  in  this  state  is  well  estab- 
lished that  in  cases  of  this  kind,  in  estimating  benefits,  the  jury  should  be 
restricted,  in  estimating  such  benefits,  to  peculiar  and  direct  benefits,  or 
increase  of  value,  as  result  to  the  lots  in  controversy,  in  which  other  lots 
in  the  same  locality  do  not  participate.  The  advantages  to  be  considered 
by  the  jury  are  such  as  particularly  affect  the  lots  of  plaintiffs,  and  are  not 
advantages  of  a  general  nature,  which  the  plaintiffs,  m  common  with  their 
neighbors,  whose  lots  are  not  damaged,  derive  from  the  construction 
of  tiie  viaduct.  Lee  i;.  Railroad  Co.,  58  Mo.  178;  Hosher  v.  Railroad  Co., 
60  Mo.  303;  Combs  e.  Smith,  78  Mo.  32;  Railroad  Co.  v,  McGrew,  104  Mo. 
^82,  47  Am.  <&  Eng.  R.  Cas.  131,  and  authorities  cited.  The  right  of  the 
plaintiffs  to  the  use  of  the  street  adjoining  their  lots  is  as  much  property 
as  the  lots  themselves.  Lackland  v.  Railroad  Co.,  81  Mo.  180;  Householder 
i>.  City  of  Kansas,  83  Mo.  488;  Sheehy  v.  Railway  Co.,  94  Mo.  574,  82  Am. 
A  Eng.  R.  Cas.  233;  Chicago  «.  Taylor,  125  U.  S.  165,  22  Am.  &  Eng. 
Corp.  Cas.  384;  Tate  «.  Railway  Co.,  64  Mo.  149." 

Railway  Company  Liable  for  Injury  Done  by  Contractor  Excavating 
Streeta^In  Brady  v.  Kansas  City  Cable  R.  Co.,  Ill  Mo.  829,  it  was  held 
that,  where  a  contract  for  excavating  a  street  for  a  cable-road  was  made  in 
the  name  of  a  third  person,  at  the  instance  of  the  defendant  company,  the 
work  being  paid  for  out  of  the  defendant's  funds,  and  the  benefit  of  the 
work  being  enjoyed  by  it,  the  defendant  was  liable  for  damages  resulting 
therefrom. 


Onset  Street  R.  Cto. 


V. 
COUNTT  COMMISSIONEBS  OF  FLTMOUTH  GoV^^Tt. 

(154  MauachuMtU^  895.) 

Strtet  Railway — Easement  of  Lot*owners  —  Right  to  Compensation^ — 
The  owners  of  lots  abutting  on  a  platted  street  have  such  easements  in  fee 
therein  that  they  are  entitled  to  damages  for  any  obstruction  of  the  street, 
«ven  though  the  soil  is  owned  by  another;  and  where  a  land  company 
changed  the  grade  of  a  street  and  built  and  operated  a  steam- motor  rail- 
way therein,  without  legislative  authority,  and  subsequently  a  railway 
company  was  incorporated  and  authorized  to  acquire  the  track  already 
laid,  on  condition  that  compensation  be  made  to  the  lot-owners  for  all 
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damages  incurred  by  the  building  and  operation  of  the  road,  Eddy  that 
the  use  of  the  track  by  the  railway  company  made  it  liable  for  such  dam- 
ages, without  any  formal  taking  or  seizure  of  the  property. 

Joint  Petition  of  Lot-owners  for  Damages  —  Certiorari. —  Separate  lot- 
owners  abutting  on  a  street,  the  grade  of  which  was  changed  for  the  pur- 
pose of  operating  a  railway  thereon,  have  the  right,  under  the  Massachusetts 
statutes,  to  join  in  one  petition  to  the  county  commissioners  for  the  assess- 
ment of  joint  or  several  damages;  and  the  question  whether  such  lot- 
owners  had  suffered  any  legal  damage  from  the  construction  and  operation 
of  a  railroad  is  a  question  of  fact  to  be  determined  by  the  county  commis- 
sioners, whose  findings  will  not  be  revised  on  eertiorari. 

Same— Separate  Distress  Warrants. — Where  separate  lot-owners  join  in 
one  petition  for  damages,  separate  distress-warrants  may  issue  to  enforce 
the  aamages  awarded  to  each  of  them. 

Case  reserved  from  Suffolk  supreme  judicial  court. 
A.  Hemenway  and  W.  Schojidd,  for  plaintiff. 
IT.  Kifigman,  for  defendants. 

Barker,  J. — This  is  a  petition  for  a  writ  of  certiorari,  heard 
by  a  single  justice,  and  reserved  for  the  determination  of  the 
full  court.  The  petitioner,  a  street-railway  com- 
pany, complains  that  warrants  of  distress  have  *** 
been  issued  by  the  county  commissioners  of  Plymouth  county 
for  land-damages  awarded  to  owners  of  lots  which  abut  on 
streets  through  which  its  railway  is  constructed.  The  per- 
sons claiming  damages  acquired  the  titles  of  their  respective 
lots  from  the  Onset  Bay  Grove  Association.  This  was  a  cor- 
poration, chartered  by  St.  1877,  c.  98,  for  the  purpose  of  hold- 
ing personal  property  and  real  estate  where  a  wharf,  hotel, 
and  other  public  buildings  may  be  erected,  and  building-lots 
sold  for  the  erection  of  private  residences,  under  such  rules 
and  regulations  as  the  association  may  prescribe,  and  subject 
to  the  general  laws  applicable  to  such  corporations.  It  bought 
the  territory  in  Wareham  known  as  "  Onset  and  Riverside," 
and  caused  maps  of  the  same  to  be  recorded  in  the  Plymouth 
registry  of  deeds,  on  which  were  shown  lots,  streets,  avenues, 
etc.  Each  lot  was  numbered  on  the  plans,  and  as  conveyed 
by  a  separate  deed,  in  which  the  only  description  was,  "  Lot 
numbered ,  on  a  plan  of  lands  of  Onset  Bay  Grove  Asso- 
ciation, recorded,"  etc.,  "  as  the  same  is  set  out  on  said  plan." 
After  the  owners  had  thus  acquired  title,  the  association  built 
and  operated  by  steam-power  in  the  avenue  on  which  their 
lots  were  situated  a  railroad,  changing  to  spme  extent  the 
grade  of  the  avenue.  This  was  done  without  legislative  au- 
thority. No  location  of  the  railroad  was  filed,  but  it  was 
buiU  and  in  use  by  the  association  before  June  16,  1886,  the 
date  of  the  petitioner's  charter.  By  this  charter  (St.  1886,  c. 
285)  the  petitioner  was  empowered  "  to  construct,  maintain,, 
and  use  a  railway,  with  convenient  double  or  single  tracks^ 
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upon  and  over  such  streets  and  higliways  in  the  town  of 
Wareham  as  shall  be  from  time  to  time  fixed  and  determined 
by  the  selectmen  of  said  town ;  and  upon  and  over  the  ways 
and  territory  of  the  Onset  Bay  Grove  Association,  a  corpora- 
tion duly  established  in  said  town,  by  consent  of  said  associa- 
tion :  provided,  all  damages  incurred  by  the  owners  of  the  fee 
in  any  of  said  last-mentioned  ways  and  territory  by  the  tak- 
ing «of  any  part  of  said  ways  or  territory  for  the  building  of 
said  road  shall  be  settled  by  said  company,  as  is  provided  in 
chapter  one  hundred  and  twelve  of  the  Public  Statutes."  The 
charter  also  gave  specific  authority  to  "purchase  or  lease  the 
tracks  already  laid  upon  the  lands  of  tne  Onset  Bay  Grove 
Association  upon  such  terms  as  may  be  mutually  agreed 
upon,"  and  authorized  the  transportation  of  freight  as  well  as 
passengers  upon  the  railroad,  and  its  operation  by  animal- 
power,  the  Baldwin  (steam)  motor,  or  any  other  motive  power 
which  the  selectmen  of  Wareham  may  permit. 

Pursuant  to  this  authority,  the  petitioner,  on  December  31, 
1886,  entered  into  an  indenture  with  the  Onset  Bay  Grove 
Association,  which  conveyed  to  the  petitioner  a  right  of  way 
over  the  lands  and  streets  of  the  association  in  Onset  and 
Riverside,  shown  on  the  plans  mentioned,  "  according  to  the 
rules  and  measurements  of  the  track  of  said  railway  company 
as  they  are  now  actually  located  and  constructed."  The  peti- 
tioner covenants  to  save  the  association  harmless  from  all 
damages  lawfully  recovered  from  or  suffered  by  it  by  reason 
of  the  location  or  use  of  the  tracks  in  any  place  within  the 
territory.  The  indenture  states  that  nothing  in  it  shall  be 
•construed  to  impair  or  conflict  with  the  rights  of  any  pur- 
chaser of  land  abutting  on  the  line  of  the  railway,  the  convey- 
ance of  which  had  been  already  made  or  agreed  upon.  Since 
its  execution  the  petitioner  has  used  the  railroad  in  accord- 
ance with  the  terms  of  the  indenture  and  of  its  charter.  The 
railroad  so  used  is  the  same  which  had  been  built  and  used 
by  the  association.  The  petitioner  has  done  nothing  to  affect 
the  property  of  the  land-owners,  save  to  accept  the  indenture 
and  use  the  railroad  under  the  indenture  and  its  charter.  On 
July  11,  1887,  the  claimants  to  whom  damages  were  awarded 
joined  with  others  in  a  petition  to  the  county  commissioners, 
alleging  ownership  in  fee  of  lots  shown  upon  the  plan,  and 
that  the  railway  company  had  constructed  its  railway  over 
the  avenues  on  which  the  lots  were  situated,  and  asking  dam- 
ages. The  railway  company  objected  to  the  jurisdiction  of 
the  commissioners,  and  claimed  that  the  owners  were  improp- 
erly joined  in  one  petition,  and  that  there  was  no  sufficient 
allegation  of  their  ownership,  or  of  any  taking  of  their  prop- 
erty.    At  the  hearing  the  commissioners  held  as  matter  of 
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law  that  the  deeda  conveyed  to  the  grantees  a  title  as  owner 
in  fee  to  the  middle  of  the  aTenue,  found  that  some  of  the 
claimants  were  entitled  to  damages  and  that  others  were  not, 
and  on  May  8,  1888,  awarded  separate  damages,  with  costs, 
to  nine  of  the  owners.  No  jury  was  applied  for,  and,  the 
damages  not  haying  been  paid,  the  commissioners,  on  August 
6,  1889,  issued  separate  warrants  of  distress.  The  petition- 
er's property  was  seized  on  these  warrants  on  August  10, 
1889,  and  thereupon  this  proceeding  was  brought  The  re- 
turn of  the  commissioners  shows  that  the  only  evidence  of  a 
*' taking"  by  the  railway  company  was  the  indenture  of  De- 
cember 31,  1886,  and  the  actual  use  of  the  tracks  therein 
mentioned,  which  were  laid  by  the  association  before  passage 
of  the  rg,ilway  company's  charter. 

The  claim  which  lies  at  the  foundation  of  the  petitioner's 
case  may  be  first  considered.  It  is,  in  substance,  that  the 
commissioners  had  no  jurisdiction  of  any  claims  of  the  land- 
owners for  damages,  because  it  had  not  taken  any  of  their 
land,  but  had  only  purchased  or  leased,  by  the  indenture  of 
December  31, 1886,  the  tracks  already  laid  by  the  association. 
This  claim  is  unsound.  All  that  was  made  necessary  by  its 
charter  to  render  the  railway  company  liable  to  settle,  in  the 
way  provided  by  chapter  112  of  the  Pjablic  Statutes,  damages 
incurred  by  an  owner  in  fee  of  any  of  the  territory  by  the 
taking  of  any  of  the  ways  for  the  building  of  the  railroad,  was 
for  the  company  to  use  the  railroad.  This  is  the  plain  inten- 
tion of  the  fourth  and  ninth  sections  of  its  charter,  when  con- 
strued in  the  light  of  the  existing  facts. 

The  situation  was  this :  The  Onset  Bay  Grove  Association 
had,  without  legislative  authority,  built  and  was  operating  a 
steam  railroad  in  Wareham.     The  railroad  was  in 
streets  in  which  the  owners  of  abutting  lands  had 
easements  in  fee,  even  if  the  association   owned  J^*""*"*®' 
the  soil,  and  these  easements  were  obstructed  and 
interfered  with  by  the  railroad.     Whether  or  not 
it  was  a  public  nuisance,  its  use  was  liable  to  be  stopped  by 
the  individuals  whose  property  it  injured.    The  charter  of  the 
petitioner,  and  its  use  in  accordance  with  the  charter  of  the 
railroad  under  the  indenture  of  December  31,  1886,  had  the 
effect  of  legalizing  the  maintenance  of  the  railroad  and  its 
operation  in  a  reasonable  manner,  and  must  have  been  so  in- 
tended.    The  charter  and  the  acts  of  both  cm)orations  are  to 
be  construed  in  the  light  of  this  situation.     The  railway  com- 
pany was  explicitly  authorized  to  purchase  or  lease  the  tracks 
already  laid,  and  the  expressed  condition  of  its  use  of  them 
was  that  it  should  settle,  as  provided  in  the  statute,  all  dam- 
^es  incurred  by  land-owners  by  the  taking  of  any  part  of  the 
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ways  for  the  building  of  the  railroad.  The  charter  neither 
calls  for  nor  contemplates  any  formal  or  documentary  **  tak* 
ing  "  or  seizure  of  property  by  the  railway  company,  in  order 
to  make  it  liable  to  settle  the  damages  contemplated  in  the 
proviso  of  section  4.  It  does  require  it  to  settle  them,  in  a^ 
particular  manner,  as  a  condition  of  its  right  to  maintain  or 
use  the  road  already  laid.  The  petitioner  used  the  railroad 
mentioned  in  this  condition,  and  thereby  gave  the  respond* 
ents  jurisdiction  to  award  to  any  owner  of  the  fee  in  any  part 
of  the  territory  any  legal  damages  incurred  by  him  by  the 
taking  or  use  of  the  ways  for  the  building  of  the  railroad. 
The  phrase,  "  ways  and  territory  of  the  Onset  Bay  Grove  As- 
sociation," in  section  4  of  the  charter  is  clearly  intended  to 
indicate  the  territory  known  as  "  Onset  and  Riverside,"  and  the 
ways  there  laid,  and  not  to  designate  real  estate  or  property 
of  the  association.  The  land-owners  who  asked  the  responcU 
ents  to  assess  their  damages  were  "  owners  of  the  fee,"  for 
whose  benefit  the  proviso  was  enacted.  If  in  point  of  fact 
they  had  incurred  legal  damages  by  the  using  of  the  streets 
for  the  building  of  the  railroad,  the  commissioners  had  juris- 
diction to  estimate  and  award  them. 

The  joinder  in  one  petition  to  the  county  commissioners  of 
different  persons  owning  separate  lots  is  authorized  by  the 

provision  of  Pub.  St.  c.  49,  §  34 :  "  That  if  two  or 
joiHt  petitioM  more  persons  apply  to  the  commissioners  at  the 
-sepai»te"  Same  time  for  joint  or  several  damages  or  indem- 
warrauu.        nity,  they  may  join  in  the  same  petition."     The 

commissioners,  therefore,  had  jurisdiction  of  the 
parties  and  of  their  dispute  under  a  proper  petition,  and 
whether  the  claimants  were  entitled  to  damages  depended 
upon  the  questibn  of  fact  to  be  tried,  whether  they  had  suf- 
fered legal  damages.  This  court  will  not  upon  a  petition  for 
certiorari  attempt  to  revise  the  finding  of  commissioners  upon 
such  a  question  of  faci  Water  Power  Co.  v.  Commissioners, 
112  Mass.  206.  The  writ  is  not  granted  in  any  case  as 
matter  of  right,  but  is  in  the  discretion  of  the  court,  which 
must  be  satisfied  that  substantial  justice  requires  it  It  will 
not  be  issued  to  correct  merely  technical  errors,  especially 
such  could  have  been  otherwise  remedied;  nor  unless  the 
petitioner  has  pursued  his  remedy  without  laches.  If  incom- 
petent evidence  has  been  admitted,  or  an  erroneous  ruling 
made,  and  the  petitioner's  rights  are  not  really  prejudiced, 
and  the  court  can  see  that  the  decision  was  substantially  cor- 
rect, and  worked  no  injustice,  it  will  not  interfere  by  granting 
the  writ.  Cobb  v.  Lucas,  15  Pick.  1 ;  Gleason  v.  Sloper,  24 
Pick.  181;  Whatelyv.  Commissioners,  1  Mete.  (Mass.)  336; 
Water  Power  Co.  v.  Commissioners,  vbi  suprcu    In  view  of 
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these  principles,  the  issuing  of  separate  warrants  of  distress, 
if  irregular,  would  not  authorize  the  granting  of  the  writ  It 
does  not  touch  the  merits  of  the  controversy,  and,  as  the  costs 
were  divided,  worked  no  injury  to  the  petitioners.  But  we 
are  of  opinion  that  the  issuing  of  separate  warrants  of  dis* 
tress  was  within  the  power  of  the  commissioners.  Their  pro- 
ceedings in  such  cases  are  governed,  in  the  absence  of  pre- 
scribed rules,  by  common  sense.  In  cases  of  the  joinder  in 
one  petition  of  several  persons  claiming  damages  to  separate 
estates,  separate  warrants  may  be  necessary  to  prevent  a  fail- 
ure of  the  remedy.  It  is  analogous  to  the  granting  of  sepa- 
rate judments  in  cases  tried  together  before  a  sheriflTs  jury. 
Lanesborough  v.  Commissioners,  22  Pick.  278-281 ;  Wyman 
V.  Railroad  Co.,  13  Mete.  ^Mass.)  316 ;  Warner  v.  Franklin, 
131  Mass.  348.  Also  to  the  issuing  of  several  executions  upon 
one  judgment  in  cases  of  suit  upon  probate  or  other  bond. 

It  remains  to  inquire  whether  any  substantial  injustice  ap- 
pears  to  have  been  caused  by  the  rulings  of  the  commission- 
ers in  determining  the  question  of  damages.  While 
it  is  settled  that  the  construction  of  an  ordinary  Meuareor 
street  railway  over  a  public  way  is  not  an  addi-  damages, 
tional  servitude  for  which  owners  are  entitled  to 
compensation  without  special  provision  therefor  (Attorney- 
General  V.  Bailroad  Co.,  125  Mass.  515 ;  Pierce  v.  Drew,  136 
Mass.  75,  8  Am.  &  Eng.  Corp.  Cas.  83),  the  petitioner's  charter 
contains,  as  we  have  seen,  a  special  provision  that  it  shall 
settle  all  damages  caused  by  the  taking  of  the  streets  for  the 
building  of  this  railroad.  Aside  from  this,  we  are  of  the 
opinion  that  it  cannot  be  said  as  a  matter  of  law  that  the 
building  and  use  of  a  railroad  operated  by  steam-power  in 
transporting  both  freight  and  passengers  in  close  proximity 
to  dwellings  in  a  village  designed  and  used  as  a  seaside  sum- 
mer resort,  and  in  a  street  in  which  the  owners  of  the  abut- 
ting lots  have  right  of  way  and  other  easements  in  fee  which 
may  be  obstructed  by  the  railroad,  is  not  an  injury  to  such 
owners.  Whoever  owned  the  soil  of  the  avenue  in  which  the 
railroad  was  built,  the  abutting  land-owners  were  seized  in 
fee  of  an  easement  in  the  avenue,  under  which  they  were  en- 
titled to  its  free  and  unobstructed  use  in  connection  with 
their  estates.  This  easement  was  appurtenant  to  their  lots, 
and  its  interruption  or  impairment  was  a  damage  to  their 
lands.  Dodge  v.  Commissioners,  3  Mete.  (Mass.)  380 ;  Parker 
V.  Bailroad  Co.,  3  Cush.  107;  Walker  v.  Bailroad  Co.,  103 
Mass.  10 ;  Bodgers  v,  Parker,  9  Gray,  445 ;  Story  v.  Bailroad 
Co.,  90  K  T.  122,  7  Am.  &  Eng.  B.  Oas.  596. 

But  it  is  claimed  by  the  petitioner  that  the  ruling  that  the 
deeds  conveyed  a  title  in  fee  to  the  middle  of  the  avenue  was 
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erroneous,  and  the  respondents  do  not  now  argue  that  it  was 
correct.  We  do  not  find  it  necessary  to  consider  whether  this 
ruling  was  correct  It  is  clear  that,  whoever  may  own  the  soil 
of  the  avenue,  no  one  is  entitled  to  its  exclusive  occupation. 
The  respondents  could  not  have  made  th^ir  estimate  and 
award  upon  the  basis  that  the  lot-owners  were  entitled  to 
compensation  for  the  value  of  the  land  covered  by  the  tracks. 
Upon  every  theory  it  was  part  of  an  avenue  for  travel,  and 
subject  to  easements  which  would  prevent  any  use  inconsist- 
ent with  its  being  an  open  and  common  street.  Whether, 
therefore,  what  the  commissioners  call  the  "  fee  "  was  thought 
by  them  to  have  been  in  one  party  or  the  other,  can  have 
made  no  substantial  difference  in  their  estimation  of  the  dam- 
ages, which,  upon  the  theory  that  the  avenue  must  be  kept 
open  and  unobstructed  for  common  use  as  a  street,  must  have 
been  determined  in  view  of  the  injury  to  the  lots  by  reason 
of  the  obstruction  of  the  way  and  its  change  of  grade.  This 
view  is  strengthened  by  the  facts  that  none  of  the  awards  are 
lar^e,  and  that  no  damages  were  awarded  to  some  of  the 
claimants,  and  that  the  awards  do  not  vary  in  amount  in  pro- 
portion to  the  size  of  the  lots.  We  see  nothing  to  indicate 
that  this  ruling,  which  was  but  one  of  several  elements  enter- 
ing into  the  award,  has  resulted  in  any  substantial  injustice 
to  the  petitioner. 
Petition  dismissed. 


BlAGEN 

V. 

Thompson  et  dL 

{Oregon  Supreme  Courts  Dec.  12,  1892.) 

Street  Railway— Sale  of  Franchise — Corporate  Contract  not  Part  of  Indi- 
vidual Contract  by  Stockholders. — An  executory  contract  made  by  a  rail- 
way corporporation  in  its  corporate  capacity  for  the  sale  to  another  railway 
company  of  certain  franchises,  with  an  agreement  to  secure  and  transfer 
additional  rights  of  way  over  designated  portions  of  the  route  of  a  pro- 
posed motor-line,  and  an  executed  contract  of  sale  of  the  entire  stock  of 
the  former  corporation,  made  by  the  plaintiff  and  his  associates  as  natural 
persons  acting  in  their  individual  capacity,  cannot  be  construed  as  one 
contract,  although  the  plaintiff  and  his  associates  were  the  stockholders, 
directors,  and  officers  of  the  corporation  at  the  time  the  first  contract  was 
made ;  and  the  plaintiff  was  under  no  obligation  to  procure  or  furnish  the 
rights  of  way  in  question  or  answer  for  the  default  of  the  corporation,  if 
any  occurred  in  so  doing. 
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Same — Requirement  that  Grantee  Complete  Lines — A  stipulation  in  the 
contract  by  which  the  plaintilf  transferred  the  stock  of  his  corporation  re- 
<^uired  the  purchasing  company  to  complete  its  railway  within  a  specified 
time,  over  the  route  for  which  plaintiffs  corporation  had  agreed  to  secure 
the  rights  of  way.  Hddj  that  the  failure  of  the  plaintifTs  company  to  secure 
the  designated  rights  of  way  was  no  defence  to  an  action  by  the  plaintiff  for 
a  breach  of  the  agreement  to  construct  the  railway. 

Same — Damages  for  Breach  of  Contract— Consequential  Damages. — 
Where  the  defendants  agreed  with  the  plaintiff  to  build  the  proposed  rail- 
way within  a  certain  time  to  land  which  the  plaintiff  had  purchased  and 
divided  into  building-lots,  and  to  sell  tickets  to  residents  and  property- 
owners  on  the  said  land  at  a  specified  rate,  it  must  be  presumed  that  the 
loss  of  profits  on  account  of  failure  to  dispose  of  the  lots,  which  would 
result  from  a  neglect  to  construct  the  proposed  railway,  was  within  the 
contemplation  of  the  parties  at  the  time  the  contract  was  made;  nor  did 
the  fact  that  the  plaintiff  surrendered  and  cancelled  his  contract  after  the 
franchises  under  which  the  defendants  proposed  to  build  the  road  had  been 
revoked  by  the  city  authorities  prevent  him  from  maintaining  his  action. 

Measure  of  Damages. — The  rule  for  the  measurjB  of  damages  in  this  case, 
for  breach  of  the  contract  sued  on,  was  the  difference  in  value  of  the  land 
"Without  the  road  on  the  day  on  which  the  proposed  railway  would  have 
been  completed  according  to  the  contract — not  less  in  amount  than  the 
price  the  plaintiff  agreed  to  pay  for  it — and  what  its  value  would  have  been 
on  that  day  with  the  road  completed  and  in  operation. 

Same — Opinion  Evidence. — In  a  case  where  the  amount  of  recovery 
depended  upon  the  difference  in  value  of  the  land  in  its  present  condition 
and  what  it  would  have  been  worth  if  the  defendants  hsMd  complied  with 
their  contract  and  built  the  motor-line  as  they  agreed  to  do,  the  opinions 
of  witnesses  qualified  to  speak  upon  the  subject  were  admissible  in  evi- 
dence as  to  what  the  land  woola  have  been  worth  with  the  conditions 
changed. 

Appeal  from  Multnomah  circuit  court. 

This  is  an  action  to  recover  damages  for  breach  of  contract. 
The  facts  are  that  on  March  26,  1890,  a  written  contract  was 
entered  into  between  plaintiff  and  J.  H.  Lambert  and  wife, 
by  the  terms  of  which  be  purchased  of  them'  about  255  acres 
of  land  near  the  town  of  Milwaukee,  and  some  three  or  four 
miles  south  of  Portland,  for  the  sum  of  $150,000 ;  he  paying 
to  them  the  sum  of  $10,000  in  cash,  and  agreeing  to  pay  the 
further  sum  of  $15,000  on  or  before  October  7,  1890,  and  the 
remainder  of  the  purchase-price  on  or  before  five  years  from 
the  date  last  named.  This  property  was  purchased  by  plain- 
tiff for  the  purpose  and  with  the  design  of  subdividing  it  into 
lots  and  blocKS,  and  selling  it  for  suburban  residences. 
About  the  same  time  plaintiff,  desiring  to  build  a  motor-line 
from  East  Portland  to  the  property,  for  the  purpose  of 
making  it  accessible  and  otherwise  developing  the  same,  pur- 
chased, for  $5000,  all  the  subscribed  stock  of  the  Portland, 
Sellwood  &  Milwaukee  Railway  Company,  a  corporation 
organized  to  build  such  road,  and  the  owner  of  certain  fran- 
chises and  rights  of  way  on  certain  streets  in  East  Portland 
and  Sellwood,  and  along  the  county-road  between  said  towns. 
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and  commenced  to  have  the  route  of  such  road  surveyed  and 
located  for  the  purpose  of  constructing  a  motor-railway  to 
and  across  the  Jand  so  purchased  by  him  of  Lambert.  On 
the  same  day  this  survey  was  commenced,  certain  other  sur* 
veyors,  acting  for  defendants,  who  claimed  a  right  to  build  a 
road  along  the  same  route,  appeared  upon  the  ground,  and 
commenced  to  survey  another  line  along  the  county-road,, 
covering  the  line  staked  out  by  the  Portland,  Sellwood  & 
Milwaukee  Bailroad  Company.  Plaintiff  then  sought  an  in- 
terview with  defendants,  and  negotiations  were  begun  be- 
tween them  which  finally  resulted  in  a  written  proposition,  of 
date  April  4, 1890,  from  defendants  to  the  Portland,  Sellwood 
&  Milwaukee  Bailroad  Company,  that  if  it  would  transfer  to 
them  its  rights  and  franchises  to  construct  and  operate  a 
motor-line  on  certain  streets  in  East  Portland,  and  the  right 
of  way  as  surveyed  by  it  from  East  Portland  to  the  Lambert- 
farm,  except  over  two  or  three  pieces  of  land,  without  any 
restrictions  as  to  charges  over  said  motor-line  (except  as  to 
residents  and  property-owners  on  lands  of  Lambert  near  Mil- 
waukee), which  is  limited  to  20  tickets  for  $1,  and  to  be  com- 
pleted by  October  31,  1890),  they  would  pay  to  it,  when  the 
franchises  and  rights  of  way  should  be  transferred  free  from 
all  incumbrances,  the  sum  of  $6000  (that  being  the  amount 
plaintiff  had  paid  for  the  stock  and  the  company  had  ex- 

f)ended  for  work  on  the  proposed  road),  and  the  costs  of  all 
abor  in  grading  and  clearing  the  right  of  way  since  April  1, 
1890. 

This  proposition  was  accepted  by  the  company,  and  on 
April  5,  1890,  a  written  contract  was  entered  into  between  it 
and  the  defendants,  by  which  the  company  was  to  sell  and 
the  defendants  to  purchase,  on  or  before  May  19, 1890,  all  its 
franchises  and  rigiits  of  way  for  said  motor-line,  for  the  sum 
of  $6000  and  the  cost  of  all  labor  performed  by  it  upon  the 
road,  in  grading  and  clearing  the  right  of  way,  until  the  de- 
fendants should  take  charge  of  the  construction  of  the  road. 
The  defendants  also  agreed  in  said  contract  to  complete  and 
have  in  operation  the  said  railway,  along  the  line  of  survey 
as  made  by  the  said  company,  from  its  terminus  in  East 
Portland  to  the  south  line  of  the  Lambert  place,  by  October 
31,  1890,  and  to  furnish  transportation  to  residents  and  prop- 
erty-holders on  said  place,  to  and  from  Portland,  to  the  south 
line  of  the  Lambert  place,  at  the  rate  of  20  tickets  for  $1,  and 
to  stop  at  three  places  on  said  land,  to  be  designated  by 
Lambert  or  his  assigns ;  and  the  corporation  agreed,  on  its 
part,  to  secure  and  convey  to  defendants,  on  or  before  the 
time  fixed  in  the  contract,  said  rights  of  way  and  franchises, 
without   restriction,   except   as    aforesaid,   from   the    south 
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boundary-line  of  East  Portland  to  the  south  line  of  the  Lambert 
place,  excepting  the  rights  of  way  through  two  or  three  pieces 
of  land,  which  the  defendants  were  to  secure  for  themselves. 
This  executory  contract  between  defendants  and  the  corpo- 
ration seems  never  to  have  been  carried  out,  but  for  some 
xeason  it  was  thought  best,  in  place  of  transferring  to  defend- 
ants the  franchises  of  the  company,  as  agreed  upon,  to  sell 
And  transfer  to  them  all  the  stock  in  the  company;  and  con- 
seq^uently,  on  May  12,  1890,  the  contract,  for  the  breach  of 
which  this  action  was  brought,  was  entered  into  between  de- 
fendants and  plaintiff,  Lambert,  Brown,  and  Cake,  who  held 
certain  stock  in  the  corporation  in  trust  for  plaintiff,  by  which 
the  latter  sold  to  the  former  all  the  stock  of  the  company, 
And  agreed  upon  demand  to  transfer  the  same  on  the  books, 
which  contract,  omitting  the  signatures  of  the  parties,  is  as 
follows  :  "  Memorandum  of  agreement  made  between  D.  P. 
Thompson,  J.  H.  Smith,  and  W.  E.  Post,  the  parties  of  the 
first  part,  and  N.  J.  Blagen,  J.  H.  Lambert,  C.  W.  Brown, 
H.  M.  Cake,  and  B.  F.  Smith,  the  parties  of  the  second  part, 
wifcnesseth,  that  in  consideration  of  $6589.80,  to  them  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  and  in 
consideration  of  the  covenants  of  the  said  D.  P.  Thompson, 
J.  H.  Smith,  and  W.  E.  Post,  herein  contained,  the  parties  of 
the  second  part  hereby  sell,  assign,  and  transfer  their  stock 
in  the  Portland,  Sellwood  &  Milwaukee  Bailway  Company, 
and  agree  to,  upon  demand,  assign  their  stock  upon  the  books 
of  said  company,  to  the  said  D.  r,  Thompson,  J.  H.  Smith,  and 
W.  B.  Post,  hereby  declaring  that  they  own  the  number  of 
shares  as  follows  :  N.  J.  Blagen,  1403  shares  ;  J.  H.  Lambert, 
200  shares  ;  C.  W.  Brown,  one  share  ;  H.  M.  Cake,  one  share ; 

B.  F.  Smith, shares.     And  the  said  D.  P.  Thompson, 

J.  H.  Smith,  and  W.  E.  Post  hereby  agree,  in  consideration  of 
the  above,  that  they  will  construct,  in  a  first-class  manner, 
•complete,  and  have  in  operation,  a  steam-railway  motor-line 
along  the  route  surveyed  by  the  said  railway  company,  from 
its  terminus  in  the  city  of  East  Portland  to  the  south  line 
of  J.  H.  Lambert's  place,  by  the  31st  day  of  October,  1890 
^delays  caused  by  unavoidable  injunction  proceedings  ex- 
cepted). Second.  That  they  will  furnish  transportation  to 
Tesideuts  and  property-holders  in  the  said  tract  of  land 
known  as  the  '  Lambert  Place,'  by  a  railway-motor  line  along 
the  route  surveyed  by  the  said  railway  company  to  the  city 
of  Portland,  from  any  stopping-places  or  stations  established 
on  the  said  Lambert  place  on  the  line  of  the  said  motor-road, 
And  from  the  city  of  Portland  to  any  of  the  stopping-places 
or  stations  on  the  said  Lambert  place,  at  the  rate  of  20 
tickets  for  |1,  and  that  all  trains  shall  stop  at  three  places 
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or  stations  on  the  said  Lambert  place,  to  be  designated 
by  the  said  J.  H.  Lambert  or  his  assigns.  Third.  That  they 
will  carry  out  and  fulfil  all  the  obligations  imposed  upon  the 
said  Portland,  Sellwood  &  Milwaukee  Railway  Company  by  the 
written  and  express  terms  of  franchises  granted  to  said  com- 
pany. In  witness  whereof,  the  parties  to  these  presents  have 
nereunto  set  their  hands  and  seals  this  12th  day  of  May,  1890.** 
The  plaintiff  and  his  associates  fully  complied  with  the 
terms  of  this  agreement  on  their  part  to  be  performed,  and 
did  on  July  7,  1890,  duly  transfer  on  the  books  of  the  corpo- 
ration all  their  their  stock  to  defendants,  and  the  same  has 
been  ever  since  retained  by  them.  The  defendants  wholly 
failed  and  neglected  to  build  said  motor-line,  or  any  part 
thereof,  and  on  September  1,  1890,  the  city  of  East  Portland, 
by  ordinance,  revoked  the  franchises  theretofore  granted  by 
it  to  the  Portland,  Sellwood  &  Milwaukee  Railway  Company 
to  construct  its  road  upon  the  streets  of  the  city.  Meanwhile, 
however,  plaintiff,  relying  upon  the  contract  of  defendants  to 
build  the  road,  had  caused  a  large  portion  of  the  Lambert 

Elace  to  be  cleared  off  and  surveyed  into  lots  and  blocks,  and 
ad  sold  about  100  lots  for  the  aggregate  sum  of  $18,693.35; 
the  purchasers  paying  therefor  in  cash  a  small  part  of  the 
purcnase-price,  and  agreeing  to  pay  the  remainder  thereof, 
to  wit,  $14,797.25,  in  deferred  instalments.  Under  these  cir- 
cumstances, the  second  payment  from  plaintiff  to  Lambert 
was  about  to  fall  due  ;  and  perceiving  that  defendants  did  not 
intend  to  build  the  road  within  the  time  agreed  upon,  and 
could  not  do  so,  because  the  franchises  granted  by  the  city  of 
East  Portland  had  been  revoked,  and  that  consequently  he 
could  sell  no  more  lots,  and  would  probably  be  bankrupt, 
unless  he  could  induce  Lambert  to  release  him  from  his  con- 
tract of  purchase,  he  applied  to  Lambert  for  a  release  and 
cancellation  of  his  contract,  and  did  on  September  30,  1890, 
obtain  such  release,  upon  the  best  terms  possible,  which  was 
the  forfeiture  of  the  cash  payment  of  $10,000  and  the  sur- 
render to  Lambert  of  all  notes  received  by  him  for  deferred 
payments  on  lots  sold. 

After  the  time  in  which  defendants  agreed  to  construct  and 
have  in  operation  the  motor-line  had  expired,  plaintiff  pro- 
cured from  Lambert,  Brown,  and  Cake  an  assignment  to 
him  of  all  their  rights  under  the  contract  of  May  12,  1890, 
and  of  their  right  of  action  against  defendants  for  the  breach 
of  said  contract,  and  thereafter  commenced  this  action  to  re- 
cover $146,001.96  damages.  In  his  complaint  he  avers  that 
at  the  time  of  entering  into  the  contract  of  May  12th,  and  as 
a  consideration  and  inducement  for  the  execution  thereof,  the 
defendants  were  informed  and  well  knew  that  he  had  pur-^ 
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chased  the  La jabert  land  with  the  intention  of  subdividing 
the  same  into  lots  and  blocks,  and  of  causing  said  railway 
motor-line  to  be  constructed  from  Portland  to  and  across  the 
land,  in  order  to  enhance  the  value  thereof,  and  to  enable 
him  to  sell  the  same  for  a  profit  which  would  thereby  accrue 
to  him,  and  that  relying  upon  the  promise  and  agreement  of 
defendants,  as  contained  in  said  writing,  he  cleared,  surveyed, 
and  platted  a  portion  of  the  land,  and  disposed  of  the  lots 
mentioned ;  that,  if  the'  road  had  been  built  as  agreed  upon, 
the  land  would  have  been  worth  on  October  31,  1890,  the 
sum  of  $323,657.15,  but,  by  reason  of  the  failure  of  defendants 
to  keep  and  perform  their  contract  and  construct  said  road, 
he  was  disabled  from  completing  his  contract  with  Lambert 
for  the  purchase  of  the  land,  and  was  forced  to  and  did  lose 
the  sum  of  $17,139.66  paid  on  the  purchase-price,  and  was 
unable  to  sell  any  more  of  the-property,  by  which  he  was 
further  damaged  in  the  sum  of  $128,862.30,  which  would  have 
been  the  net  profits  on  the  remainder  of  said  lots  and  land  on 
the  31st  day  of  October,  1890,  if  defendants  had  built  the 
motor-line  as  they  agreed  to  do. 

The  defendants  allege  in  their  answer,  as  an  excuse  for  not 
building  this  road  as  they  agreed  to  do,  that  the  contracts 
of  April  5th  and  May  12th  were  executed  for  the  same  con- 
sideration and  to  accomplish  the  same  purpose  and  impose 
the  same  obligations  and  liabilities  upon  the  defendants,  and 
that  neither  the  plaintiff  nor  the  corporation  has  received  or 
transferred  to  them  the  rights  of  way  mentioned  in  the  con- 
tract of  April  5th,  and  therefore,  without  any  fault  or  neglect 
on  their  part,  they  were  and  are  wholly  unable  to  build  the 
road  as  provided  in  said  agreements. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  $25,000,  from 
which  defendants  appeal,  and  assign  error  in  the  admission 
of  testimony  and  the  giving  and  refusal  of  certain  instructions 
by  the  trial  court. 

J,  F.  dk  E.  B.  Wdtsoriy  for  appellants. 

E.  C.  Bronatighy  W.  D.  Fenton^  and  Cake  d  Cake^  for  re- 
spondent 

Bean,  J. — 1.  It  is  contended  by  counsel  for  defendants  that 
the  contract  of  April  5,  1890,  between  the  Portland,   Sell- 
wood  &  Milwaukee  Railway  Company  in  its  cor- 
porate capacity  and  defendants,  in  which  the  cor*  Corporate  eoa- 
poration  agreed  to   procure    the    rights   of   way  'X^Ti/n^ 
therein    mentioned,    should    be     construed    and  Ltnlct 
treated  as  part  of  the  contract  of  May  12,  1890, 
entered  into  between  defendants  and  plaintiff  and  his  asso- 
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ciates  in  tbeir  individual  capacity,  so  as  to  hold  them  respon- 
sible for  the  failure,  if  any  occurred,  on  the  part  of  the  cor- 
poration, to  fulfil  its  agreement  as  to  procuring  such  rights 
of  way.  When  two  written  contracts  are  entered  into  between 
the  same  parties  concerning  the  same  subject-matter,  whether 
made  simultaneously  or  on  different  days,  they  may,  under 
some  circumstauces,  be  regarded  as  one  contract,  and  inter, 
preted  together.  Dean  v,  Lawham,  7  Oreg.  422 ;  Kruse  v, 
Frindle,  8  Oreg.  158 ;  Bish.  Cont.  §  165.  But  the  two  contracts 
in  question  here  are  not  between  the  same  parties,  nor  con- 
cerning the  same  subject-matter.  The  one  is  an  executory 
contract,  made  by  a  corporation  in  its  corporate  capacity,  for 
the  sale  to  defendants  of  certain  franchises  then  held  and 
owned  by  it,  and  containing  a  stipulation  on  its  part  to  secure 
and  transfer  to  them  additional  rights  of  way  over  certain 
other  designated  portions  of  the  route  of  the  proposed  motor- 
line  ;  and  the  other  is  an  executed  contract  of  sale  of  the 
stock  of  the  corporation,  made  by  plaintiff  and  associates  as 
natural  persons,  and  acting  in  their  individual  capacity.  The 
two  contracts  are  therefore  entirely  separate  and  distinct,  be- 
tween different  parties,  and  concerning  a  different  subject- 
matter.  In  one  a  corporation  is  a  party,  in  the  other,  private 
individuals.  By  the  one,  the  corporation  agrees  to  sell  and 
transfer  to  defendants  certain  property  belongiug  to  it,  while 
by  the  other  the  defendants  purchased  of  plaintiff  and  asso- 
ciates certain  property  belonging  to  them  as  individuals  ;  and 
while  it  may  be  true  that  plaintiff  and  his  associates  were 
the  stockholders,  directors,  aud  officers  of  the  corporation  at 
the  time  the  contract  of  April  5,  1890,  was  entered  into,  yet 
they  did  not  assume  any  personal  responsibility  in  that  con- 
tract, or  become  obligated  as  individuals  to  procure  these 
rights  of  way.  Nor  does  the  fact  that  the  consideration  paid 
by  defendants  for  the  stock  was  the  same  in  amount  as 
agreed  by  them  to  be  paid  for  the  franchises  of  the  corpora- 
tion in  any  way  change  or  affect  the  liabilities  or  obligations 
of  the  parties,  as  contained  in  the  written  contracts.  De- 
fendants, in  place  of  requiring  the  corporation  to  comply  with 
its  contract  to  procure  and  transfer  to  them  the  stipulated 
rights  of  way,  saw  proper,  by  the  consent  of  the  corporation, 
to  purchase  and  become  the  owners  of  all  the  stock,  thereby 
obtaining  control  of  the  corporation  and  its  property,  with 
all  its  liabilities  and  obligations,  among  which  was  the  agree- 
ment to  procure  and  transfer  the  rights  of  way  for  the  motor- 
line,  which  was  just  as  binding  on  the  corporation  after  as 
before  defendants  became  the  owners  of  the  stock.  We 
think,  therefore,  the  court  below  was  clearly  riglit  in  holding 
that  the  two  contracts  were  not  to  be  construed  as  one  con- 
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tract,  and  in  instructing  the  jury  that,  under  the  contract 
sued  on,  plaintiff  was  under  no  obligation  to  procure  or  fur- 
nish the  rights  of  way  in  question,  or  answer  for  the  default 
of  the  corporation,  if  any  occurred  in  so  doing. 

2.  It  is  also  claimed  by  counsel  for  defendants  that  the  loss 
sustained  by  plaintiff,  if  any,  and  sought  to  be  recovered  in 
this  action  as  damages,  arose,  not  directly  from 
the  breach  by  defendants  of  their  contract  of  May  Breach  of  con- 
12,  1890,  but  indirectly  out  of  the  failure  of  the  *„7e*Jf  dlT' 
plaintiff  to  fulfil  his  contract  with  Lambert  for  the  ages. 

{)urchase  of  the  land,  which  he  claims  to  be  col- 
ateral  to  the  contract  sued  on,  and  that  such  damages  are 
too  uncertain,  remote,  and  speculative  to  be  recovered  in  this 
auction.  This  question  is  presented  by  a  demurrer  to  the 
<somplaint,  exceptions  to  the  admission  in  evidence  of  plain- 
tiff's contract  with  Lambert,  and  to  the  giving  and  refusal  of 
certain  instructions  by  the  trial  court,  which  we  shall  not  un- 
dertake to  notice  in  detail,  but  for  convenience  shall  consider 
together. 

The  difficulty  in  the  determination  of  the  question  thus 
presented,  and  in  like  cases,  lies,  not  so  much  in  the  ascer- 
tainment of  the  law  of  the  subject,  as  in  its  application  to  the 
facts  of  the  particular  case.  The  broad,  general  rule  in  such 
oases,  as  we  gather  it  from  the  authorities,  is  that  the  plain- 
tiff may  recover  such  damages,  including  gains  prevented  as 
well  as  losses  sustained,  as  may  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  both  parties  at  the 
time  of  the  making  of  the  contract,  as  the  proximate  and 
natural  consequences  of  a  breach  by  defendants ;  and  in  de- 
termining what  may  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  the  parties,  as  the  natural  con- 
sequences of  a  breach,  all  the  facts  surrounding  the  execution 
of  the  contract  known  to  both  parties  may  be  considered,  even 
if  these  be  such  as  would  not  necessarily  enter  into  it,  if  un- 
known to  the  defendant  It  is  on  this  principle  that  an  in- 
1'ured  party  is  allowed  to  charge  the  other  with  loss  on  col- 
ateral  contracts,  on  proving  notice,  which,  in  the  absence  of 
such  notice,  would  not  be  considered  within  the  contempla- 
tion of  the  parties.  1  Suth.  Dam.  79 ;  1  Sedg.  Dam.  §  149 ; 
Hadley  v.  Baxendale,  9  Exch.  341 ;  Hammond  v,  Bussey,  57 
Law  J.  Q.  B.  68 ;  Griffin  v.  Colver,  16  N.  T.  489 ;  Booth  v. 
Mill  Co.,  60  N.  T.  487 ;  Hammer  v.  Schoenfelder,  47  Wis.  455 ; 
Messmore  v.  Lead  Co.,  40  N.  Y.  422.  These  and  other  au- 
thorities on  this  question  are  carefully  collated  and  discussed 
in  1  Sedg.  Dam.  §  144  et  sea.,  and  in  5  Amer.  &  Eng.  Ency.  Law, 
tit.  "  Damages,"  and  we  shall  therefore  attempt  no  review  of 
them,  but  shall  only  refer  to  the  admirable  statement  of  the 
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rule  by  Mr.  Justice  Selden  in  Griffin  v.  Colver,  supra,  "  that 
the  injured  party  is  entitled  to  recover  all  his  damages,  in- 
cluding gains  prevented  as  well  as  losses  sustained ;  and  thia 
rule  is  subject  to  but  two  conditions :  the  damages  must  be 
such  as  may  fairly  be  supposed  to  have  entered  into  the  con- 
templation  of  the  parties  when  they  made  the  contract — that 
is,  must  be  such  as  might  naturally  be  expected  to  follow  its 
violation  ;  and  they  must  be  certain,  both  in  their  nature  and 
in  respect  to  the  cause  from  which  they  proceed." 

Now,  in  the  case  at  bar,  the  damages  sustained  by  plaintiff^ 
and  sought  to  be  recovered,  if  any,  are,  it  seems  to  us,  in  view 
of  the  known  facts  surrounding  the  execution  of  the  contract, 
such  as  may  reasonably  be  supposed  to  have  been  within 
the  contemplation  of  the  parties  at  the  time  the  contract  waa 
executed,  as  the  proximate  and  natural  conse(][uence8  of  a 
breach  by  defendants,  and  may  be  recovered  m  this  action. 
From  the  terms  of  the  contract  itself,  as  well  as  from  all 
prior  negotiations  between  the  parties,  it  clearly  appeara 
that  the  defendants  must  have  known  at  the  time  they  pur- 
chased plaintifiTs  stock  in  the  corporation,  and  agreed  to 
build  the  road  by  a  stipulated  time,  that  the  object  to  be 
accomplished  by  the  building  of  the  road,  so  far  as  plaintiff 
was  concerned,  was  to  enhance  the  value  of  the  Cambert 
land  so  that  he  might  derive  some  profit  therefrom.     The 

Sroposition  of  defendants  made  to  the  Portland,  Sellwood  & 
[ilwaukee  Bailway  Company,  of  which  plaintiff  was  the 
president  and  sole  stockholder,  on  April  4,  1890,  to  purchase 
the  rights  and  franchises  of  the  company,  and  in  which  they 
proposed  to  build  the  road  by  October  31,  1890,  on  its  face^ 
shows  that  the  Lambert  land  was  to  be  specially  benefited  by 
the  proposed  road ;  for  the  franchises  were  to  be  transferred 
without  restrictions  as  to  charges  over  the  motor-line,  except 
as  to  residents  and  property-owners  on  such  land,  which  was 
to  be  limited  to  20  tickets  for  $1.  These  same  special  privi- 
leges as  to  the  Lambert  land  were  carried  through  all  subse- 
quent negotiations  and  contracts  between  the  parties,  and 
clearly  indicate  that  the  sole  object  plaintiff  had  in  view  in 
inakiug  the  contract  was  to  enhance  the  value  of  such  land ; 
and  defendants  must  have  known  that  the  natural  and  prob- 
able result  of  a  failure  on  their  part  to  build  the  road  would 
be  to  prevent  such  enhanced  value. 

The, complaint  alleges,  and  the  evidence  tends  to  prove, 
both  from  the  contract  itself  and  the  circumstances  surround- 
ing its  execution,  that  defendants  knew  at  the  time  they  made 
the  contract  to  build  the  road  that  plaintiff  either  owned  or 
had  some  interest  in  the  Lambert  land,  and  that  his  object  in 
securing  the  franchises  and  commencing  to  build  the  pro- 
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posed  road  was  to  enhance  the  value  of  such  land,  and  de- 
rive a  profit  therefrom ;  and  under  such  circumstances,  and 
with  knowledge  of  the  object  and  purpose  of  the  proposed 
road,  defendants  agreed  and  contracted  with  plaintiff  and  his 
associates  to  purchase  their  stock  in  the  company  holding^ 
such  franchises,  and  build  the  road,  within  a  stipulated  time, 
to  such  land,  and  have  failed  to  do  so,  in  consequence  of 
which  plaintiff  was  unable  to  complete  his  contract  for  the 
purchase  of  the  land,  but  was  compelled  to  cancel  it,  and  was 
thereby  prevented  from  realizing  the  profits  or  gains  which 
would  have  accrued  to  him  had  the  contract  been  performed. 
Under  such  circumstances  the  loss  of  such  profits  or  gains 
may  be  reasonably  supposed  to  have  been  within  the  contem< 
plation  of  the  parties  at  the  time  the  contract  was  made,  as 
the  reasonable  and  probable  consequences  of  the  breach,  be- 
cause they  must  be  taken  to  have  known  these  consequences. 
As  the  gains  prevented  or  losses  sustained  by  plaintiff  by  the 
failure  of  defendants  to  build  the  proposed  road  are  repre- 
sented by  the  profits  which  he  would  have  received  if  such 
road  had  been  built,  and  he  enabled  to  keep  his  contract 
with  Lambert  for  the  purchase  of  the  land,  defendants  are 
responsible  for  such  losses,  if  they  are  chargeable  with 
notice.  As  Mason,  J.,  said  in  Messmore  v.  Lead  Co.,  supra, 
"  it  affirms  nothing  more  than  that,  where  a  party  sustains  a 
loss  by  reason  of  a  breach  of  a  contract,  he  shall,  so  far  as 
money  can  do  it,  be  placed  in  the  same  situation,  with  respect 
to  damages,  as  if  the  contract  had  been  performed."  ifor 
does  the  fact  that  plaintiff  surrendered  and  cancelled  his 
contract  for  the  purchase  of  the  land  after  the  franchises 
tinder  which  defendants  proposed  to  build  the  road  had  been 
revoked  by  the  city  of  East  Portland  prevent  him  from  main- 
taining this  action. 

If,  after  it  became  apparent  that  defendants  would  and 
could  not  build  the  road  according  to  their  contract,  and  on 
account  thereof  plaintiff  found  himself  unable  to  comply  with 
his  contract  with  Lambert,  and  purchase  the  land,  he  had  a 
right,  in  order  to  save  himself  from  greater  loss,  to  make 
such  terms  with  Lambert  for  the  cancellation  of  the  contract 
as  he  could,  and  then  bring  this  action  against  defendants  to 
recover  such  damages  as  he  may  have  sustained  by  reason  of 
the  failure  on  their  part ;  and  this  brings  us  to  the  measure 
of  damages  in  this  case.  The  court  below  held,  and  so  in- 
structed the  jury,  that  the  damages  claimed  in  this  case  are 
damages  connected  with  the  land,  and  accrued  to  whoever 
may  have  owned  the  land  at  the  time  the  contract  of  defend- 
ants should  have  been  fulfilled,  and  that  since  Lambert,  who 
was  the  owner  of  the  land  at  that  time,  had  assigned  to  plain* 
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tiff  his  right  of  action  for  a  breach  of  defendants'  contract,  he 
could  maintain  the  action,  and  recover  whatever  damages 
may  have  accrued  to  the  land,  and  on  this  theory  instructed 
the  jury  that  the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  land  on  October  31,  1890,  with  the 
road  built  and  in  operation,  and  its  value  without  the  road. 
In  this,  we  think,  there  was  error,  both  in  holding  that  plain- 
tiff  could  in  this  action  recover  any  damages  which  may  have 
accrued  to  Lambert,  and  in  giving  the  rule  for  the  measure 
of  the  damages.  This  action  is  not  brought  to  recover  Lam- 
bert's  damages,  if  any,  nor  does  the  complaint  aver  that  he 
was  in  any  way  injured  by  defendants'  breach  of  their  con- 
tract to  build  the  road,  but  it  is  prosecuted  to  recover  the 
gains  prevented  or  losses  sustained  by  plaintiff;  and  the 
evidence  and  measure  of  damages  would  materially  differ  in 
the  two  cases,  assuming,  but  without  deciding,  that  Lambert 
«ver  had  a  cause  of  action  for  a  breach  of  defendants'  con- 
tract. Lambert  did  not  in  fact  own  the  stock  which  he  as- 
signed to  defendants,  but  held  it  in  trust  for  plaintiff;  and 
when  he  executed  thd  contract  of  May  12,  1890,  ne  was  acting 
for  and  in  behalf  of  plaintiff;  and  the  assignment  of  his  right 
of  action  for  a  breach  of  this  contract  only  operated  to  trans- 
fer to  plaintiff  that  which  in  fact  already  belonged  to  him, 
and  enabled  him  to  maintain  this  action  unembarrassed  by 
any  apparently  outstanding  right  of  action  in  Lambert  or  the 
other  parties  to  the  assignment ;  and  for  this  purpose  it  was 
competent  evidence. 

But  this  action  is  maintained  in  plaintiffs  own  right,  to  re- 
cover such  damages  as  he  may  have  sustained ;  and  the  effect 
upon  the  value  of  the  land,  of  defendants'  failure  to  build  the 
road,  is  only  material  as  it  affects  the  measure  of  damages 
and  the  amount  he  is  entitled  to  recover.  The  rule  for  the 
measure  of  damages,  as  stated  by  the  trial  court,  is  errone- 
ous, as  applied  to  the  facts  of  this  case,  because  it  fails  to 
take  into  account  the  fact  that  plaintiff  had  agreed  to  pay  for 
the  land  a  stipulated  sum,  whicn,  so  far  as  he  was  concerned, 
fixed  its  minimum  value ;  and  his  loss,  if  the  land  was  not 
actually  worth  what  he  agreed  to  pay  for  it, — and  there  was 
evidence  to  that  effect, — could  certainly  only  be  the  difference 
between  the  price  he  was  to  pay  under  his  contract  and  what 
its  value  would  have  been  on  October  31,  1890,  with  the  road 
built  and  in  operation.  The  prejudicial  effect  on  the  rule 
adopted  by  the  trial  court  is  apparent  when  ft  is  considered 
that  plaintiff  was  to  pay  for  the  land  $588.23  an  acre  under 
his  contract  with  Lambert,  and  he  himself  testified  that  the 
laud  was  not  worth,  at  the  time  he  contracted  for  its  pur- 
chase, to  exceed  $500  an  acre,  without  a  motor-line  or  the 
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prospect  of  one.  So  that  the  diiference  between  its  value, 
according  to  his  testimony,  without  a  road,  and  what  he 
agreed  to  pay  for  it,  was  within  about  $2500  of  the  verdict  in 
this  case.  The  true  rule  for  the  measure  of  damages  for  a 
breach  of  the  contract  sued  on,  as  applied  to  the  facts  of  thi& 
case,  in  our  opinion,  is  the  difference  m  the  value  of  the  Lam- 
bert land  on  the  31st  day  of  October,  1890,  without  the  road 
— not  less  in  amount,  however,  than  the  price  plaintiff  agreed 
to  pay  for  it, — and  what  its  value  would  have  been  on  that 
day,  with  the  road  completed  and  in  operation.  This  appre- 
ciation in.  the  value  of  the  land,  if  any,  was,  it  seems  to  us,, 
clearly  within  the  legal,  if  not  the  actual,  contemplation  of 
the  pai*ties,  at  the  time  the  contract  was  made ;  and  the  loss 
of  this  increased  value  is  the  proximate  and  natural  conse- 
quences of  defendants*  breach,  and  is  the  fairest  and  closest 
approximation  of  the  actual  pecuniary  loss  sustained  by 
plaintiff  which  the  law  is  capable  of  furnishing.  This  view 
as  to  the  measure  of  plaintiffs  damages  seems  to  be  fully 
supported  by  the  adjudged  cases.  Railway  Co.  v.  Gilmer,  8& 
Ala.  422 ;  Railway  Co.  v.  Sumner,  IQG  Ind.  55,  24  Am.  &  Eug. 
K.  Cas.  641 ;  Watterson  v.  Railway  Co.,  74  Pa.  St.  208  ;  Wil- 
son V.  Railway  Co.,  L.  R.  9  Ch.  App.  279 ;  Bronson  v.  CoflSn, 
108  Mass.  175 ;  Railway  Co.  v.  Molloy,  64  Tex.  607,  25  Am.  & 
Eng.  R.  Cas.  244. 

As  defendants  failed  and  neglected  to  build  the  road  within 
the  stipulated  time,  or  at  all,  it  may  be  difficult  for  plaintiff 
to  prove  with  exactness  what  would  have  been  the  value  of 
the  land  with  the  contract  fulfilled,  but  such  uncertaintv  does 
not  prevent  him  from  recovering  such  damages  as  he  may  be 
able  to  prove.  He  is  only  required  to  give  such  evidence  as 
the  nature  of  the  case  will  permit,  bearing  upon  the  matter 
of  his  damages,  and  legally  tending  to  prove  such  value. 
O'Brien  v.  Society,  117  N.  Y.  310 ;  Ice  Co.  v.  Heinze  (Mo. 
Sup.),  14  S.  W.  Rep.  756.  "Where  one  violates  and  entirely  re- 
pudiates his  contract  with  another,  the  damages  sustained  by 
the  injured  party  are,  as  Earl,  J.,  said,  "  nearly  always  in- 
volved in  some  uncertainty  and  contingency.  Usually  they 
are  to  be  worked  out  in  the  future,  and  they  can  be  deter- 
mined only  approximately  upon  resonable  conjecture  and 
probable  estimates.  They  may  be  so  uncertain,  contingent, 
and  imaginary  as  to  be  incapable  of  adequate  proof;  and 
then  they  cannot  be  recovered,  because  they  cannot  be 
proved.  But  when  it  is  certain  that  damages  have  been 
caused  by  a  breach  of  contract,  and  the  only  uncertainty  is 
as  to  their  amount,  there  can  rarely  be  good  reason  for  refus- 
ing, on  account  of  such  uncertainty,  any  damages  whatever 
for  the  breach.     A  person  violating  his  contract  should  not- 
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be  permitted  entirely  to  escape  liability  because  the  amount 
of  the  damages  which  he  has  caused  is  uncertain."  Wake- 
man  V.  Manufacturing  Co.,  101  N.  T.  209.  The  rule  that 
damages  which  are  uncertain  or  contingent  cannot  be  re- 
covered does  not  embrace  an  uncertainty  as  to  the  value  of 
the  benefit  or  gain  to  be  derived  from  the  performance  of  the 
contract,  but  an  uncertainty  or  contingency  as  to  whether 
such  gain  or  benefit  would  be  derived  at  all.  It  only  applies 
to  such  damages  as  are  not  the  certain  result  of  the  breach, 
and  not  to  such  as  are  the  certain  result,  but  uncertain  in 
amount.  Now,  in  this  case,  it  is  certain,  under  the  facts  as 
he  claims  them  to  be,  that  plaintiff  has  sustained  some  loss 
as  the  proximate  and  natural  consequences  of  the  breach  of 
defendants ;  and  under  such  circumstances  the  law  will  adopt 
that  mode  of  estimating  the  damages  which  is  most  certain 
and  definite,  and  it  seems  to  us  the  rule  we  have  suggested 
most  nearly  meets  the  requirements  of  the  law. 

3.  It  is  also  claimed  that  the  trial  court  erred  in  the  ad- 
mission of  certain  opinion  evidence  as  to  what  the  value  of 
the  Lambert  place  would  have  been  on  October  31,  1890,  if 

defendants  had  complied  with  their  contract,  and 
opiBfoBeTi-  built  the  motor-line  as  they  agreed  to  do.  A 
deneeaito  number  of  the  witnesses  were  called  by  plaintiff, 
mcMareof  who  were  qualified  to  speak  from  business  experi- 
4i»niag««.         ence,  from  familiarity  with  the  value  oi  real  estate 

in  and  about  Portland,  and  the  effect  upon '  such 
values  of  the  construction  and  operation  of  suburban  motor- 
lines,  as  well  as  from  a  knowledge  and  familiarity  with  the 
situation,  location,  character,  and  quality  of  the  Lambert 
place,  and  were  permitted  by  the  trial  court,  against  defend 
ant's  objection  and  exception,  to  give  their  opinions  as  to 
what  that  place  would  have  been  worth  on  October  31,  1890, 
had  defendants  fulfilled  their  contract,  and  constructed  the 
motor-line  in  accordance  with  their  agreement.  Two  objec- 
tions are  urged  to  the  competency  of  this  testimony :  First, 
that  the  fact  sought  to  be  proved  is  so  remote  and  speculative 
as  not  to  be  a  proper  item  of  damages  in  this  case  ;  and, 
second,  it  is  not  a  matter  upon  which  opinion  or  expert  testi- 
mony is  admissible.  In  the  view  we  nave  taken  as  to  the 
proper  measure  of  damages  in  this  case,  as  already  indicated, 
it  is  only  necessary  for  us  to  consider  the  last  objection 
stated. 

It  is  undoubtedly  true,  as  a  general  rule,  that  a  witness  is 
only  permitted  to  testify  as  to  facts  within  his  own  knowledge, 
and  not  to  inferences  or  opinions.  But  to  this  rule  there  are 
certain  exceptions ;  and  one  of  these  exceptions  is  that  when 
the  value  of  real  estate,  which  is  always  largely  a  matter  of 
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opinion,  is  in  controversy,  persons  who  are  acquainted  with 
the  property  in  question,  and  know  the  value  of  real  estate  in 
the  same  neighborhood,  are  competent  to  give  their  opinion 
as  to  its  value.  •*  These  opinions  are  admissible,"  says  Gray, 
J.,  "  not  as  being  the  opinions  of  experts,  strictly  so  called, 
for  they  are  not  founded  on  special  study  or  training  or  pro- 
fessional experience,  but  rather  from  necessity,  upon  the 
ground  that  they  depend  upon  knowledge  which  any  one  may 
acquire,  but  which  the  jury  may  not  have,  and  that  they  are 
the  most  satisfactory,  and  often  the  only  attainable,  evidence 
of  the  fact  to  be  proved."  Swan  v.  Middlesex,  101  Mass.  177. 
Indeed,  the  courts  are  practically  unanimous  in  following  this 
rule.  Eog.  Exp.  Test  §  155 ;  Lawson,  Exp.  Ev.  435 ;  3  Sedg. 
Dam.  §  1294 ;  1  Suth.  Dam.  786,  789 ;  1  Eice,  Ev.  335.  Nor 
do  we  understand  that  counsel  for  defendants  seriously  con- 
troverts the  rule  as  above  stated ;  but  he  contends  that  such 
evidence  must  be  confined  to  the  present  or  past  value  of  the 
land,  and  not  to  its  value  under  other  and  wholly  different 
circumstances,  and  in  support  of  his  contention  relies  upon  a 
series  of  New  York  cases,  all  of  which  are  founded  on  Boberts 
-v.  Bailroad  Co.,  128  N.  Y.  455,  which  was  an  action  by  an 
abutting  owner  to  restrain  the  operation  and  maintenance  of 
an  elevated  railroad  in  the  street  in  front  of  his  property. 
The  trial  court  allowed  and  permitted  a  witness  who  was 
familiar  with  the  plaintiff's  property,  and  its  .value,  to  testify 
as  to  what,  in  his  opinion,  the  property  was  damaged  by  the 
presence  of  the  structure  and  operation  of  the  road,  and  as  to 
what  it  would  be  worth  without  the  road ;  but  on  an  appeal 
the  evidence  was  held  to  be  incompetent  and  inadmissible, 
but  by  a  divided  court.  The  majority  opinion  is  based 
'entirely  on  the  previous  decisions  in  that  state  ;  and,  after  a 
careful  and  exhaustive  review  and  examination  of  them,  Mr. 
Justice  Peceham,  speaking  for  the  majority  of  the  court,  con- 
cluded, under  the  rule  of  that  state,  that  while  a  competent 
witness  might  give  his  opinion  as  to  the  present  or  past  value 
of  real  estate,  because  it  is  founded  on  facts  that  now  exist  or 
once  existed,  he  could  not  testify  as  to  its  value  under  other 
or  wholly  different  circumstances,  because  such  evidence  is 
uncertain  and  speculative,  and  would  invade  the  province  of 
the  court  or  jury,  whose  duhr  alone  it  is  to  determine  the 
amount  of  damages.  Mr.  Justice  Gray,  in  an  able  and 
learned  dissenting  opinion,  in  which  Chief  Justice  Bugeb  con- 
curred, maintained  that  the  evidence  was  competent,  both  on 
principle  and  the  authorities  of  that  state ;  and  while  the 
opinion  of  the  majority  of  the  court  is  in  harmony  with  the 
former  adjudications  of  New  York,  yet,  as  an  original  ques- 
tion, we  are  inclined  to  think  the  better  reason,  as  well  as 
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weight  of  authority  from  other  states,  is  with  the  majority 
opinion. 

This  question  has  never  been  finally  adjudictated  in  this- 
state,  although  we  understand  the  practice  at  the  varioua 
circuits  has  been  to  admit  such  evidence ;  and  we  are  there- 
fore for  the  first  time  confronted  with  the  question  as  to 
whether,  in  cases  where  the  amount  of  recovery  depends  upon 
the  difference  in  the  value  of  land  in  its  present  condition  and 
what  it  would  be  worth  under  different  circumstances,  such 
as  the  location  of  a  railroad,  street,  or  public  highway  over  it,, 
the  opinion  of  witnesses  qualified  to  speak  upon  the  subject 
is  admissible  in  evidence  as  to  what  the  land  would  be  worth 
in  its  changed  condition.  It  seems  manifest  that  such  evi- 
dence, from  a  well-informed  and'  intelligent  witness,  would 
materially  aid  and  assist  the  jury  in  arriving  at  a  just  con- 
clusion, and  without  its  assistance  the  verdict  would  ordi- 
narily be  the  merest  speculation.  The  situation,  location^ 
and  character  of  the  land,  and  of  the  proposed  improvement 
or  burden,  may  be  accurately  and  minutely  described,  and 
yet  the  jury  be  wholly  unable,  from  such  evidence  alone,  to 
form  an  intelligent  opinion  as  to  the  probable  effect  upon  the 
value  of  the  land  of  such  proposed  improvement  or  burden.. 
As  was  said  bv  Elliott,  J. :  "  Of  what  assistance  to  a  jury 
composed  of  clergymen,  merchants,  and  bankers  would  be  a 
description  of  the  minutest  accuracy,  without  some  estimate 
of  value  by  a  competent  witness  ?  tossibly,  it  would  enable 
such  jury  to  form  a  crude  conjecture.  It  would  do  but  little 
more. '  Yost  v.  Conroy,  92  Ind.  467.  And  in  the  language 
of  Skinneb,  J.,  in  Railroad  Co.  v.  Von  Horn,  18  Dl.  259,  "  to 
describe  to  a  jury  a  piece  of  ground,  however  minutely,  with 
its  supposed  adaptations  to  use,  advantages,  and  disadvan* 
tages,  and  demand  of  them,  upon  this  information  alone,  a 
verdict  as  to  its  value,  would  be  merely  farcical ;  and  this,  in- 
deed, is  all  that  can  be  done  to  enable  them  to  arrive  at  a 
conclusion  as  to  the  value,  unless  the  witnesses  are  allowed 
to  state  their  judgment  or  opinion,  together  with  the  facts 
upon  which  such  opinion  is  founded."  If,  as  the  authorities 
all  agree,  skilled  evidence  is  admissible  to  prove  the  value  of 
land  in  its  present  condition,  why  should  it  be  deemed  inad 
missible  to  prove  its  value  under  different  circumstances? 
In  the  one  case  it  is  competent  on  the  ground  of  obvious 
necessity,  and  because  no  more  definite  knowledge  is  to  be 
had ;  and  for  the  same  reason,  it  seems  to  us,  it  should  be 
admitted  in  the  other. 

It  is  suggested  that  such  evidence  is  speculative  and  unre» 
liable,  but  the  same  objection  can  be  urged  with  equal  force^ 
to  the  admission  of  expert  or  skilled  evidence  in  any  case ;, 
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and,  if  we  hold  this  evidence  incompetent  on  that  account,  it 
seems  to  us  we  would  be  shutting  the  door  against  the  ad- 
mission of  opinion  evidence  in  all  classes  of  cases ;  for,  if  the 
objection  is  valid  in  the  one  instance,  so  it  is  in  all.  The 
jury  are  not  bound  to  take  such  evidence  as  true,  but  must 
exercise  their  own  judgment  in  determining  from  it  and  all 
the  other  facts  in  evidence  before  them  what  the  real  merits 
of  the  case  are.  They  are  only  required  to  give  it  such 
weight  and  effect  as  they  may  think  it  deserves,  in  view  of  all 
the  facts  and  circumstances  of  the  case.  The  witness  may 
and  should  be  required  to  detail  to  the  jury,  so  far  as  pos- 
sible, the  facts  and  circumstances  upon  which  his  opinion  is 
founded,  so  they  may  judge  of  its  value  as  evidence;  and 
from  these  and  all  the  -other  evidences  in  the  case,  together 
with  the  opinion  of  the  witness,  if  they  think  it  deserving  of 
any  weight,  tl^eir  verdict  should  be  formed. 

It  is  also  claimed  that  such  evidence  invades  the  province 
of  the  jury,  where  the  amount  of  damages  depends  entirely, 
as  in  the  case  at  bar,  upon  the  question  of  value.  But  this 
question  is  not  directly  presented  by  this  record,  for  the 
evidence  admitted  was  not  the  opinions  of  the  witnesses  as  to 
the  amount  of  plaintiff's  damages,  but  their  opinion  as  to 
the  probable  value  of  the  Lambert  place  with  the  motor-line 
built  and  in  operation  on  October  31,  1890 ;  and  in  no  case 
that  we  have  been  able  to  find,  except  the  one  from  New  York, 
have  the  opinions  of  witnesses  as  to  value  been  excluded 
because  the  questions  of  damages  and  value  were  identical. 
In  many  of  the  states,  in  such  case,  a  witness  is  not  allowed 
to  state  his  opinion  as  to  the  amount  of  damages,  but  only  as 
to  the  value  of  the  land  before  and  after  the  contemplated 
improvement  or  burden,  leaving  the  subtraction  to  be  made 
by  the  jury ;  but  Mr.  Bogers  says  the  weight  of  authority  as 
well  as  reason  is  in  favor  of  allowing  the  witness  to  express 
his  opinion  as  to  the  amount  of  damages,  as  it  is  but  a  mere 
mathematical  calculation.  Bog.  Exp.  Test.  369,  where  the 
authorities  on  both  sides  are  collated.  And  this  seems  to  be 
the  rule  in  this  state ;  for  in  City  of  Portland  v,  Kamm,  10 
Oreg.  383,  which  was  a  proceeding  to  condemn  land  for  a  street, 
this  court  held  (Watson,  C.  J.,  delivering  the  opinion)  that  it 
was  competent  to  ask  a  witness  the  following  question: 
"  What,  in  your  opinion,  is  the  damage  to  that  portion  of  the 
tract  of  land  belonging  to  defendant,  Kamm,  which  lies  with- 
in 100  feet  of  the  proposed  street,  by  reason  of  the  laying 
out  of  said  street  ?  '  This  case  would  also  seem  to  recognize 
the  rule  that  the  opinion  of  a  competent  witness  should  not 
be  confined  to  the  past  or  present  value  of  land,  but  may  be 
given  as  to  its  value  under  other  and  different  conditions; 

56  A.  &  E.  R.  Cas.— 35  » 
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for  the  inquiry  of  the  vwitness  was  not  as  to  the  present  yalue 
of  the  Kamm  land,  but  what  would  be  its  condition  after  the 
opening  of  the  proposed  street. 

A  careful  examination  of  the  books  and  cases  has  satisfied 
us  that  in  a  case  like  the  one  at  bar,  where  the  amount  of 
damages  depends  upon  the  value  of  the  land  with  and  with- 
out the  contemplated  improvement,  a  witness  competent  to 
speak  upon  the  subject  may  state  his  opinion  of  the  value  of 
tne  land  with  and  without  the  proposed  improvements. 
Judge  Bedfield,  in  speaking  of  the  competency  of  opinion 
evidence  in  similar  cases,  says :  "  One  may  enumerate  some 
of  the  leading  facts  upon  which  such  opinion  is  based ;  but, 
after  all,  the  testimony  as  to  facts  is  excessively  meagre, 
without  the  opinion  of  the  witness  either  upon  the  very  sub- 

Sct  of  inquiry,  or  some  one  as  near  it  as  can  be  supposed, 
ence,  in  those  courts  where  the  opinion  o{  witnesses  in 
regard  to  the  value  of  property,  real  or  personal,  is  not  ad- 
mitted,  it  leads  to  sundry  shifts  and  evasions  in  the  course  of 
the  examination  of  witnesses  upon  that  subject,  which,  while  it 
is  not  a  little  embarrassing  in  itself,  at  the  same  time  illus- 
trates the  inconsistency,  not  to  say  absurdity,  of  the  rule." 
1  Bedf.  B.  B.  289.  And  in  Mills  on  Eminent  Domain  (section 
165)  it  is  said  that  "  the  general  rule  is  that  witnesses  shall 
not  testify  how  much  the  property  is  damaged,  or  give  their 
opinion  as  to  the  amount  of  damages.  They  may  testify  as  to 
the  value  of  property,  and  as  to  the  value  of  property  before  and 
after  the  improvement,  but  not  as  to  the  effect  of  the  change  in 
adding  to  or  taking  from  such  value.  The  extent  of  damages  is 
to  be  proved  by  facts,  and  estimated  by  the  jurv.  Hence  a  wit- 
ness cannot  be  asked  the  value  of  the  land  with  the  strip  taken 
out.  Notwithstanding  the  array  of  authorities  above  cited, 
there  seems  to  be  a  growing  tendency  to  allow  witnesses  to 
give  an  opinion  on  the  amount  of  damages.  It  can  hardly  be 
seen  how  the  jury  can  with  any  greater  fairness  arrive  at  the 
amount  of  damages  by  subtracting  for  themselves  the  present 
value  from  the  former  value  than  by  allowing  a  witness  to  do 
the  same  thing."  Mr.  Pierce,  in  his  work  on  Bailroads  (page 
227),  says:  '^Opinions  are  admissible  as  to  the  amount  of 
damages  or  benefit  resulting  to  an  estate  from  the  construc- 
tion and  working  of  a  railroad.  The  amount  may  also  be  cal- 
culated  by  comparing  the  valuation  of  the  property  before  and 
after  the  taking  as  made  by  the  witnesses — a  method  which 
is  relieved  by  the  objection  that  the  amount  of  the  damages 
is  the  issue  to  be  found  by  the  jury."  In  support  of  the  text 
the  author  cites  cases  from  most  of  the  states  of  the  Union 
In  the  case  of  Yost  v,  Conroy,  92  Ind.  464,  which  was  an  ac- 
tion to  condemn  land  for  a  public  ditch,  it  was  held,  in  a  well- 
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considered  opinion  by  J'udge  Elliott,  that  the  opinion  of  one 
acquainted  with  the  land,  as  to  its  value  with  and  without  the 
ditch,  was  proper  evidence.  So  in  Swan  v.  Middlesex,  101 
Mass.  173,  on  the  question  of  the  injury  to  an  estate  by  taking 
part  of  it  to  widen  a  street,  it  was  held  competent  for  a  wit- 
ness to  testify  as  to  ''  what,  in  his  opinion,  would  be  the  effect, 
upon  the  value  of  the  estate  in  question,  of  widening  the  street 
and  cutting  off  the  land  and  tree."  And  in  Snow  v.  Bailroad 
Co.,  65  Me.  230,  which  was  a  proceeding  to  condemn  land  for 
railway  purposes,  it  was  held  competent  for  persons  acquainted 
with  the  land  to  state  their  opinions  as  to  its  value,  or  the 
amount  of  damages  done,  if  all  the  land  is  not  to  be  taken. 
The  following  authorities,  in  addition  to  those  already  cited, 
are  also  in  point,  and  may  be  referred  to  in  connection  with 
this  discussion  :  Whart.  Ev.  §  450 ;  1  Bice,  Ev.  335 ;  Hosher  v. 
Eailroad  Co.,  60  Mo.  303 ;  Eailroad  Co.  v.  Pugh,  85  Ind.  279, 
10  Am.  &  Eng.  R  Cas.  196 ;  White  Deer,  etc.,  Co.  v.  Sassaman, 
67  Pa.  St.  415 ;  Lehmicke  v.  Eailroad  Co.,  19  Minn.  464  (Gil. 
406) ;  Sexton  v.  North  Bridge-Water,  116  Mass.  200 ;  Tucker  v. 
Eailroad  Co.,  118  Mass.  546 ;  Eailroad  Co.  v.  Henry,  79  111. 
290 ;  Snyder  v.  Eailroad  Co.,  25  Wis.  60  ;  Tate  v.  Eailroad  Co., 
©4  Mo.  149. 

In  applying  the  view  we  have  taken  of  the  law  of  this  case 
upon  a  new  trial,  the  other  questions  suggested  at  the  argu- 
ment will  perhaps  be  avoided,  and  therefore  need  not  be  con- 
sidered at  this  time.  Judgment  of  the  court  below  is  reversed, 
and  a  new  trial  ordered. 

Street  Railways — Franchise  of  Lessor  Passing  to  Lessee^ — In  Reeves  v, 
OontineDtal  R.  Co.,  152  Pa.  St.  154,  where  a  street-railway  was  leased 
for  a  term  of  years  and  operated  exclusively  by  its  lessee  company, 
with  all  the  powers  of  the  leasor,  except  the  franchise  to  be  a  corporation, 
and  with  its  own  express  franchise  to  make  contracts  and  lease  and  operate 
roads,  etc.,  it  was  held  that  a  city  ordinance  authorizing  the  leasor  com- 
pany to  construct  appliances  for  an  overhead  electric  system,  granted  such 
right  to  the  leasee  company,  although  the  ordinance  named  only  the  leasor. 
The  court  said:  '*It  appears  in  the  auswers,  and  is  undisputed,  that  the 
Philadelphia  Traction  Company  is  the  lessee  for  long  terms  of  years  of  the 
three  other  companies  defendant,  and  that  each  of  them  is  operated  exclu- 
sively by  its  lessee.  In  each  case  the  two  companies,  lessor  and  lessee,  are 
in  the  exclusive  management  and  operation  of  the  latter,  which  has  all  the 
powers  and  authority  of  the  lessor,  except  the  sole  reserved  franchise  to  be 
a  corporation,  and  has,  in  addition,  its  own  express  and  specific  franchise 
to  make  contracts,  and  lease  and  operate  roads,  and  furnish  motive  power. 
In  their  aspect  to  the  public,  as  regards  their  powers  and  their  duties,  the 
two  companies  are  as  one,  and  in  the  doing  of  any  specific  thing,  whether 
it  should  be  done  with  the  right  hand  or  the  left  is  to  the  public  immaterial. 
What  the  public  interests  are  concerned  with  is  the  thing  itself  which  is  to 
be  done,  not  the  technical  name  of  the  corporation  that  is  to  do  it;  and 
when,  therefore,  the  councils  gave  their  consent  to  the  operation  of  the  elec- 
tric system  upon  the  streets  occupied  by  these  railway  lines,  the  presump- 
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tioD  is  that  it  was  the  thin^,  more  than  the  person,  that  occupied  their  at- 
tention. The  scope  of  legislative  acts,  whether  statutes  or  ordinances,  is 
to  be  determined  07  the  intention  of  the  enacting  body,  and  while  that  is  to 
be  sought  in  the  language  employed,  yet,  if  the  meaning  is  clear,  it  is  not 
rendered  ineffective  by  the  use  of  inapt  words.  They  may  make  the  mean- 
ing more  difficult  to  reach,  but  not  the  less  paramount  when  ascertained.  In 
the  present  case  the  thing  to  be  done  was  the  operation  of  the  railways  on 
t-tie  streets  named  by  the  overhead  electric  system,  and  the  corporation  by 
which  in  faet  it  was  to  be  done  was  the  traction  company.  Whether 
by  virtue  of  its  own  powers,  or  by  those  of  its  lessor,  was  of  no  moment  to 
the  public  interests;  for,  as  already  baid,  all  the  powers  of  both  were  in  the 
same  hands.  But  the  street-railway  companies,  though  they  had  parted 
with  the  present  control  of  all  their  powers  except  the  reserved  franchise  to 
be  a  corporation,  were  nevertheless  the  owners,  not  only  of  all  the  franchises, 
but  of  all  the  plant  or  property  necessary  for  the  use  of  such  franchises.. 
To  them,  by  virtue  of  their  reversionary  interest,  it  would  all  finally  come, 
upon  the  termination  of  the  lease,  whether  by  its  own  limitations,  or  by 
surrender,  forfeiture,  or  new  contract.  There  was  therefore  a  legal  pro- 
priety in  naming  such  company  as  the  grantee  of  the  city^s  consent  that  the 
thing  should  be  done.  But  whether  or  not  this  consideration  entered  into 
the  matter  at  all,  the  circumstances  leave  no  room  for  doubt  that  the  con- 
sent of  councils  was  that  the  thing  should  be  done  by  the  two  corporations^ 
acting  together  as  one;  and  such  consent,  whether  it  named  one  or  the 
other,  was  meant  to  be  operative  as  to  both.  This  is  the  common-sense 
view  of  the  action  and  intent  of  councils,  plain  to  all  men.  The  subject 
was  within  their  control,  and  what  they  meant  by  the  ordinance  is  the  taw 
of  this  case.  To  refine  it  away  and  defeat  its  purpose  by  technicalities 
would  be  a  misuse  of  legal  principles,  which  are  instruments  to  ascertain, 
not  to  defeat,  legislative  intent.  We  are  clearly  of  opinion  that  the  con- 
sent of  councils,  expressed  in  the  ordinances  on  the  subject,  was  suffi- 
cient." 

Railway  Franchise— Assignment  in  Escrow— Broken  Condition. — In  At- 
kinson V.  Ashville  St.  R.  Co.  (N.  Car.,  Nov.  14,  1893.),  18  S.  E.  Rep.  254, 
the  plaintiff  alleged  that,  as  owner  of  a  franchise  to  build  and  operate  a 
street  railway,  he  assigned  the  franchise  in  escrow  to  M  to  be  delivered  to 
D,  after  the  latter  had  built  and  operated  the  railway  on  the  streets  named 
in  the  charter;  that  the  said  M,  in  violation  of  the  trust  reposed  in  him, 
delivered  the  said  assignment  to  D,  although  the  latter  had  not  then  begun 
to  build  any  street  railroad,  and  did  not  thereafter  build  any;  that  flie  de- 
fendant with  full  knowledge  of  the  facts  bought  the  franchise  from  D.  Plain- 
tiff prayed  that  the  delivery  of  the  assignment  by  M  to  D  be  declared  void, 
and  that  the  plaintiff  be  declared  the  owner  of  the  license  and  franchise  to 
build  and  operate  the  said  railroad;  that  the  defendant  be  perpetually  en- 
joined from  ever  exercising  the  rights  minted  by  the  license,  privilege,  and 
franchise.  JSeld,  that  the  question  whether  the  franchise  had  been  duly 
obtained  by  the  plaintiff  could  not  be  attacked  in  the  action. 
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City  of  Potwin  Piace 

V. 

TOPEKA  R.  Co. 
(Kansas  Supreme  Courts  June  10,  1898.) 

Street  Railways  —  Duties  to  Public  Enforced  by  MandamuSi  —  The  per- 
formauce  of  the  duties  which  a  street-railway  compaDj  owes  to  the  public 
to  operate  its  lines  in  accordance  with  the  provisions  of  a  city  ordinance 
under  which  its  road  was  constructed  may  be  enforced  by  mandamus. 

Same— Assignee  of  Franchises  Assumes  Duties  of  Assignori — The  city  of 
Potwin  Place  granted  to  the  T.  R.  T.  Ry.  Co.  the  right  to  construct  a  street- 
railway  on  certain  streets  under  an  ordinance  requiring  a  stated  car  service 
to  be  furnished  by  that  company.  Said  company  thereafter  executed  and 
-delivered  to  defendant  a  deed  by  its  terms  granting,  assigning,  and  convey- 
ing to  the  defendant  all  franchises,  powers,  privileges,  and  immunities 
possessed  by  it  and  its  line  of  road  in  plaintiff  city.  Defendant  accepted 
«aid  deed,  and  operated  said  line  for  a  time.  Heldy  that  the  defendant 
thereby  assumed  the  performance  of  the  duties  toward  the  public  which 
before  rested  on  the  grantor.  • 

Same — Writ  of  Mandamus  Framed  for  Public  Interest. — ^The  granting  of 
41  writ  of^matidamus  rests  largely  in  the  sound  discretion  of  the  court,  and 
where  it  is  asked  to  enforce  the  performance  of  a  duty  to  the  public  the 
interest  of  all  the  people  concerned  will  be  regarded,  and  the  writ  will  be 
«o  framed  as  will  best  preserve  and  enforce  the  rights  of  all  parties. 

The  city  of  Potwin  Place,  a  cit^  of  the  third  class,  brings 
this  action  against  the  Topeka  Bailwaj  Company  to  compel  it 
to  operate  its  line  of  street  railway  in  the  city  of  Potwin 
Place,  which  it  acquired  by  purchase  from  the  Topeka  Bapid 
Transit  Railway  Company  by  deed,  dated  April  5,  1892.  The 
line  in  question  was  constructed  by  the  Topeka  Bapid  Transit 
Bailway  Company  under  Ordinance  No.  25,  passed  by  the 
niayor  and  councilmen  of  the  city  of  Potwin  Place  on  May  10, 
1889,  by  which  the  last-named  company  was  granted  the  right 
to  construct  and  operate  a  road  for  a  term  of  20  years  along 
TVillow  avenue  from  the  east  to  the  west  line  of  the  city,  on 
iElmwood  avenue  from  Laurel  avenue  south  to  the  city  limits, 
And  on  Laurel  avenue  from  the  east  to  the  west  line  of  the 
<3ity.  The  line  was  constructed,  soon  after  the  passage  of  said 
ordinance,  along  Willow  and  Elmwood  avenues,  and  on  Laurel 
Avenue  from  Elmwood  east  to  Greenwood  avenue,  and  was 
operated  by  that  company  until  the  execution  of  the  deed  be- 
fore mentioned.  By  this  deed  the  rapid  transit  company  con- 
veyed to  the  Topeka  company  all  its  lines  of  road  in  the  city 
of  Topeka,  and  tnis  line  in  Potwin  Place,  which  is  particularly 
described  in  the  deed.     The  defendant  soon  thereafter  pro- 
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ceeded  to  operate  the  line  of  road  located  in  the  plaintiff  citj 
in  connection  with  its  lines  in  Topeka,  substantially  as  it  had 
been  before  operated  by  the  rapid  transit  company,  and  con- 
tinued to  so  operate  it  up  to  about  the  27th  day  of  October, 
1892,  when  it  ceased  to  operate  its  line  in  Potwin  Place,  and 
it  has  failed  to  operate  it  ever  since.  Since  the  construction 
of  said  road  the  city  of  Potwin  Place  has  been  enlarged  by  the 
addition  of  what  was  before  termed  Aubumdale,  so  that  in  ter> 
ritorial  extent  it  has  been  more  than  doubled  and  largely 
increased  in  population.  Said  ordinance  26  gave  the  Topeka 
Bapid  Transit  JKailway  Company  the  right  to  construct  its 
track,  and  operate  by  electricity  its  road.  It  provides  that 
'*  the  cars  of  said  company  shall  at  all  times  be  entitled  to  the 
track,  and  the  driver  of  every  other  vehicle  on  the  track  or 
by  the  side  thereof  shall  turn  such  vehicle  out  when  any  car 
comes  up,  so  as  to  leave  the  track  unobstructed  for  the  free 
passage  of  the  cars,"  and  requires  that  "  said  railway  shall  be 
so  ope'rated  that  a  car  shall  pass  any  given  point  each  way 
on  the  route  at  least  every  twenty  minutes  for  twelve  hours, 
and  at  least  once  every  thirty  minutes  for  four  hours,  during 
that  part  of  the  day  the  road  shall  be  operated."  On  the 
2d  of  May,  1892,  the  defendant  also  acquired  by  deed  the 
property  of  the  Topeka  City  Bailway  Company,  which  was 
operating  horse-car  lines  in  Topeka,  one  of  which  extends  into 
Aubumdale,  and  is  still  operated  by  horse-power.  An  alter- 
native writ  of  ma7idamu8  was  issued  in  this  case  on  the  21si 
of  November,  1892.  The  defendant  filed  a  motion  to  quash, 
which  was  overruled  at  the  April  session,  but  no  opinion  was 
filed  or  announced  on  the  legal  questions  involved.  After- 
ward the  defendant  answered,  and  the  case  was  tried  on  ita 
merits  at  the  May  session. 

John  W.  Day,  N.  H.  LoomiSj  and  J.  B.  Larimer^  for  plain* 
tift'. 

Bosaington,  Smith  dk  DaUaa,  for  defendant. 

Allen,  J. — Various  questions  are  discussed  in  the  briefs, 
which  it  will  be  unnecessary  for  us  to  consider  at  length,  be- 
cause  the  defendant  company  asserts  that  it  desirea 
coBiiMi.**'*  to  operate  a  line  of  road  through  the  city  of  Pot- 
win JPlace,  but  it  objects  to  operating  the  line  al- 
ready constructed,  because  it  claims  that  a  better  route  could 
be  selected  both  for  the  company  and  for  the  people  of  Pot- 
win Place.  The  defendant  claims  that  it  desires,  and  has 
asked  the  passage  of,  an  ordinance  which  will  permit  it  to 
operate  a  line  of  road  on  a  different  route  through  the  old 
city  of  Potwin  Place  through  the  addition  of  Aubumdale  in 
the  direction  of  the  insane  asylum,  and  that  it  would  be  will- 
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ing  to  construct  and  operate  such  route  on  what  counsel  term 
"any  direct  route,"  but  the  city  and  the  company  have  failed 
to  agree  on  a  new  line,  and  the  defendant  has  refused  to  oper- 
ate the  old  one.  It  is  not  seriously  contended  that  the  old 
line  is  unprofitable,  but  it  is  claimed  that  both  the  interests 
of  the  deiendant  and  of  the  people  of  Potwin  Place,  and  espe- 
cially of  those  living  in  the  western  part,  known  as  Auburn- 
dale,  require  that  the  electric-car  service  should  be  extended 
to  the  neighborhood  of  the  insane  asylum,  as  the  people  of 
Auburndale  are  now  dependent  entirely  on  a  horse-car  line 
for  street-car  facilities.  The  plaintiff  asserts  a  willingness  to 
grant  defendant  company  a  right  to  construct  its  hue  into 
Auburndale,  as  desired  by  the  defendant,  but  insists  on  the 
operation  of  the  line  already  constructed,  and  that  no  other 
route  could  be  selected  which  would  so  well  accommodate  the 
people  of  the  original  city. 

Defendant  challenges  the  power  of  the  court  to  compel  it 
by  mandamus  to  operate  its  road  in  Potwin  Place.  Counsel 
concedes  that  a  railroad  corporation  can  be  compelled  to  per- 
form its  charter  obligations,  but  insists  that  it  is  not  bound 
by  Ordinance  No.  26,  and  that  mainly  for  two  reasons  :  First. 
That  a  city  ordinance  does  not  confer  rights  and  create  obli- 
gations which  can  be  enforced  by  mxxndamus  in  the  same  man- 
ner as  charter  obligations  can  be  ;  second,  because  it  is  not  a 
party  to  the  ordinance,  and  has  not  assumed  the  obligations 
imposed  by  its  terms.  Much  is  said  in  the  briefs  on  the 
question  wether  the  privileges  granted  to  and  the  duties  im- 
posed upon  the  rapid  transit  company  bv  Ordinance  25  con- 
stitute a  franchise,  a  contract,  or  a  mere  license ;  the  defend- 
ant coutendiug  that  they  amount  to  but  a  license. 

The  term  "  franchise  "  seems  to  be  used  by  the  courts  with 
much  laxity.     In  Morgan  v,  Louisiana,  93  U.  8.  223,  it  is  said : 
"  Much  confusion  of  thought  has  arisen  in  this  case  and  in 
similar  cases  from  attaching  a  vague  and  undefined 
meaning  to  the  term  '  franchise.'     It  is  often  used  p™«i»>««»»* 

^  .  .-i     ,     •    1  .  *«i  ■^    •  lleeBM  com- 

as synonvmous  with  '  rights,  privileges,  and  im-  p^,^^, 

munities,  though  of  a  personal  and  temporal^ 
character ;  so  that,  if  any  one  of  these  exists,  it  is  loosely 
termed  a  '  franchise,'  and  is  supposed  to  pass  upon  a  transfer 
of  the  franchises  of  the  company.  But  the  term  must  always 
be  considered  in  connection  with  the  corporation  or  propertv 
to  which  it  is  alleged  to  appertain.  The  franchises  of  a  rail- 
road corporation  are  rights  or  privileges,  which  are  essential 
to  the  operations  of  the  corporation,  and  without  which  its 
road  and  works  would  be  of  little  value  ;  such  as  the  franchise 
to  run  cars,  to  take  tolls,  to  appropriate  earth  and  gravel  for 
the  bed  of  its  road,  or  water  for  its  engines,  and  the  like."   In 
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Sioux  City  St.  Ey.  Co.  v.  Sionx  City,  138  U.  S.  107,  46  Am.  & 
Eng.  B.  Cas.  169,  it  is  said :  '*  J!he  right  to  operate  the  railway 
in  the  streets  is  a  franchise  ootained  through  power  given  to 
the  city  by  the  state,  but  the  state  reserved  the  power  to 
regulate  such  franchise  and  impose  conditions  upon  it"  In 
Eailway  Co.  v.  Nave,  38  Kan.  744,  36  Am.  &  Eng.  R.  Cas.  29, 
it  was  held  :  "  Where  a  city  authorizes  a  street-railway  com- 
pany to  occupy  a  certain  street  and  construct  a  railroad  there- 
on at  any  time  within  six  months  after  the  authority  is  granted, 
the  privilege  so  given  must  be  used,  if  at  all,  before  the  ex- 
piration of  the  time  limited,"  and  that  the  permission  so  con- 
ferred was  until  actually  availed  of  by  the  company,  a  mere 
license,  which  the  city  could  revoke.  The  question  was  not 
presented  in  that  case  as  to  the  rights  of  the  parties  after  the 
railway  company  had  expended  money  on  the  faith  of  the 
ordinance  in  constructing  its  lines,  and  had  obstructed  the 
street  by  placing  its  roadbed  and  appliances  for  operatiog 
the  same  thereon. 

We  think  it  unnecessary  in  this  case  to  nicely  discuss  the 
use  of  words.  The  substantial  question  we  have  to  decide  is 
whether  a  duty  which  the  law  enjoins  rests  on  the  defendant, 
as  a  corporation,  to  operate  its  road.  That  corporations  may 
be  compelled  by  mandamus  to  perform  their  duties  to  the 
public  is  now  well  settled.  Merrill,  Mand.  §§  157-159  ;  Bail- 
way  Company  Co.  v.  Hall,  91  U.  S.  343 ;  State  v.  Hartford  & 
N.  H.  E.  Co.,  29  Conn.  538;  Hauger  v.  Water  Co.  (Oreg.),  28 
Pac.  Eep.  244  ;  Indianapolis  &  C.  E.  Co.  v.  State,  37  Ind.  489 ; 
State  V.  Missouri  Pac.  Ey.  Co.,  33  Kan.  176,  20  Am.  &  Eng.  E. 
Cas.  45  ;  Smalley  v.  Yates,  36  Kan.  51*9,  22  Am.  &  Eng.  Corp. 
Cas.  187. 

By  the  provisions  of  the  ordinance,  the  rapid  transit  com- 
pany obtained  the  right  to  construct  its  roadway  in  the  public 
streets,  to  maintain  and  operate  it,  to  transport  passengers 
and  parcels  by  means  of  electrical  power,  to  collect  charges 
and  tolls  therefor.  These  privileges  were  not  granted  to 
the  companv  solely  for  the  company's  benefit, 
ProTiiioBiof  but  rather  tliat  the  citizens  of  the  plaintiff  city 
theordiBMM.  might  have  the  benefit  of  an  improved  mode  of 
travel — that  they  might  enjoy  the  benefits  of  one 
of  the  inventions  of  the  age.  By  the  terms  of  the  ordinance 
the  rights  of  the  company  were  defined,  and  their  duties  to 
the  public  declared.  The  company  accepted  the  provisions 
of  the  ordinance,  and  constructed  its  road  under  the  leave 
thereby  obtained.  May  it  now  disregard  the  obligations  im- 
posed on  it  by  its  term  ?  May  it  still  incumber  the  streets  of 
the  city  with  its  track,  poles,  wires,  etc.,  and  refuse  to  operate 
its  road  ?    It  is  said  that  the  performance  of  only  charter 
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obligations  can  be  compelled  by  rruiTidamvs — that  the  charter 
of  tne  defendant  company  does  not  require  it  to  operate  a 
line  of  railway  in  the  city  of  Potwin  Place.  The  obligations 
imposed  on  a  railroad  company  are  seldom  defined  with  any 
degree  of  particularity  by  tne  terms  of  its  charter,  and  this  is 
especially  true  of  street  railways,  and  in  this  state,  where  all 
corporations  are  formed  under  general  laws.  It  is  true  that 
the  company  gets  its  charter  under  the  general  law  of  the 
state,  but  the  rights  conferred  by  the  charter  of  a  street-railway 
company  incorporated  for  the  purpose  of  operating  a  street 
railroad  in  the  city  of  Topeka  is  but  a  barren  grant  until  it 
is  given  form  and  force  by  an  ordinance  of  the  city  permitting 
it  to  enter  on  the  streets  and  construct  and  operate  its  lines. 
From  the  state  directly  it  derives  but  the  bare  power  to  exist. 
Its  vital  force  comes  from  the  state  indeed,  but  through  the 
subordinate  agency  of  the  city  council,  which  is  given  power 
by  the  legislature  to  fix  the  terms  and  conditions  on  which  it 
may  actually  carry  out  the  purposes  of  its  creation. 

Now,  while  it  is  true  that  both  the  rapid-transit  railway 
•company  and  the  defendant,  having  obtained  charters  from 
the  state,  and  also  ordinances  from  the  mayor  and 
<;ouncil  of  the  city  of  Topeka,  granting  them  the  ^"^^ •[■■" 
privilege  of  operating  within  the  city  of  Topeka,  JJ"**  **"  ' 
were  in  a  position  to  carry  out  some  of  the  pur- 
poses of  their  organization,  and  might  be  said  to  have  an 
active  existence,  they  were  still,  so  far  as  their  operations  in 
the  city  of  Potwin  Place  were  concerned,  wholly  without 
power.  In  no  way  whatever  could  they  obtain  the  right  to 
operate  a  railway  within  the  limits  of  Potwin  Place  except  by 
authority  of  the  mayor  and  council  of  the  city.  Haviug  ac 
cepted  the  rights  and  privileges  conferred  by  the  ordinance, 
we  think  the  duty  rests  on  them,  in  favor  of  the  plaintiff  city 
and  its  citizens,  to  render  them  the  service  for  which  the 
privilege  was  granted.  While  there  may  be  some  doubt  as 
to  whether  this  ordinance  granted  the  rapid-transit  company 
a  franchise  within  the  strict  definition  of  the  word,  it  is  ex- 
tremely difficult  to  perceive  wherein  the  rights  conferred  sub- 
stantially differ  from  a  franchise  derived  immediately  from 
the  legislature.  It  is  certainly  a  grant  in  the  nature  of  a 
franchise,  and  one  which  imposes  on  the  company  duties 
toward  the  public.  A  street  railway  may  be  compelled  by 
mandarmis  to  perform  these  duties.  See  Booth,  St.  By.  Law, 
"§  66,  and  authorities  there  cited.  Whether  the  company's 
duties  be  denominated  contract  obligations,  or  duties  imposed 
by  the  terms  on  which  a  franchise  has  been  granted,  the 
duties  are  essentially  public,  and  such  that  no  adequate  rem- 
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edj  in  the  ordinary  course  of  legal  proceedings  is  afforded 
the  plaintiff  and  its  citizens. 

As  to  the  second  contention,  that  the  defendant  company  is 
not  bound  by  the  ordinance  because  it  is  not  a  party  to  it,  we 

think  it  clear  that  the  rapid-transit  railway  com- 
Ani^eeboand  pany  had  the  right  to  sell  its  property  in  Potwin. 
rMpMtraff  M-    JPlftce.     That  property  would  be  valueless  without 
•iffnor.  the  power  to  operate  it.     The  defendant  company 

is  incorporated  for  the  purpose  of  operating  lines 
of  street  railway  in  Topeka  and  vicinity.  The  deed  from  the 
rapid-transit  company  to  the  defendant  by  its  terms  grants 
and  conveys  to  the  defendant  "all  and  smgular  the  rights, 
franchises,  powers,  privileges,  and  immunities  possessed  by 
it,"  and  conveys  by  special  description  the  line  on  Willow 
avenue,  Elmwood  avenue,  and  Laurel  avenue  in  the  plaintiff 
city.  We  fail  to  perceive  any  valid  ground  on  which  the  de- 
fendant can  impeach  its  own  title  to  this  property,  or  its  right 
'  to  operate  it,  under  Ordinance  No.  25.  If  it  takes  the  prop- 
erty and  the  privileges  conferred  by  the  deed  and  the  ordi- 
nance, clearly  it  must  take  them  subject  to  the  burdens  and 
laden  with  the  responsibilities  declared  in  the  ordinance. 
The  defendant  stands  in  neither  better  nor  worse  position  in 
relation  to  the  people  of  Potwin  Place  than  did  the  rapid- 
transit  company.  It  is  not  pretended  that  its  charter  is  not 
broad  enough  to  warrant  its  operating  this  line  of  road.  On 
the  contrary,  it  affirms  its  desire  to  further  extend  its  lines 
within  the  limits  of  plaintiff  city.  It  is  conceded  that  the 
granting  of  a  writ  of  mandamtis  rests  somewhat  in  the  discre- 
tion of  the  court.  In  this  particular  case  it  should  be  issued 
only  in  the  interest  of  the  public,  and  to  enforce  the.  perform- 
ance of  a  public  duty  by  the  defendant.  The  defendant  con- 
tends that  it  will  be  impracticable  to  operate  the  entire  line 
as  constructed  in  Potwin  Place,  and  also  to  operate  an  ex- 
tension through  Auburndale  to  the  asylum,  m  a  manner 
satisfactory  to  the  public.  We,  of  course,  have  no  right  to 
direct  the  plaintiff  to  grant  the  defendant  company  any  new 
privileges,  but  in  enforcing  the  plaintiff's  rights  we  ought  to 
take  into  consideration  all  of  the  circumstances,  and  the 
needs  of  all  its  citizens.  The  portion  of  the  route  which  the 
defendant  especially  objects  to  operating  is  the  part  on  Elm- 
wood  avenue  from  Park  to  Laurel  avenue,  and  the  two  blocks 
on  Laurel  avenue.  The  two  blocks  on  Laurel  avenue  extend 
east  from  Elmwood  avenue,  and  therefore  lie  in  the  opposite 
direction  from  the  Auburndale  addition.  In  order  to  operate 
these  two  blocks  in  connection  with  an  extension  through 
Auburndale  toward  the  asylum  it  would  be  necessary  either 
to  double  the  distance  on  Laurel  avenue  each  trip,  or  to  alter- 
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nate  cars  on  each  route.  The  evidence  leaves  us  in  doubt  as- 
as  to  whether  this  could  be  done  in  a  manner  satisfactory  ta 
the  people,  and,  as  we  are  unwilling  to  make  any  order  which 
is  likely  to  prevent  adequate  service  being  rendered  to  the 
people  of  the  Auburndale  addition,  we  think,  in  the  exercise 
of  our  discretion,  we  should  not  peremptorily  require  the 
operation  of  the  two  blocks  on  Laurel  avenue. 

It  appears  that  the  present  terminus  of  the  defendant'^ 
operated  electric  line  is  at  the  corner  of  Sixth  and  West 
streets ;  that  the  company  has  the  right,  under  the  ordinance 
passed  by  the  mayor  and  council  of  the  city  of  Topeka,  to 
construct  on  any  of  the  streets  of  Topeka.  It  is  therefore 
entirely  practicable  for  it  to  connect  its  lines  now  in  opera* 
tion  with  the  east  end  of  the  Willow  avenue  line,  and  we 
think  it  should  be  required  to  operate  the  Willow  avenue 
and  Elmwood  avenue  lines  in  accordance  with  the  terms  of 
the  ordinance. 

A  peremptory  writ  will  be  awarded  requiring  the  defendant 
to  operate  its  line  along  Willow  avenue,  and  on  Elmwood 
avenue,  from  the  south  end  thereof  to  Laurel  avenue,  and 
judgment  will  be  rendered  against  the  defendant  for  costs- 
All  the  justices  concurring.  , 


Canal  &  Claiborne  B.  Co. 

V. 

St.  Charles  Street  R.  Co. 

(44  L<niuiana\Ann,  1096.) 

Street  Railway  Companies — Contract  for  Double  Use  of  Track — Re* 
organization — Assignment  of  RightSi — Two  corporations  organized  under 
the  general  laws  of  the  state,  each  holding  assignable  street-railway  fran- 
chises, entered  into  a  contract  (each  acting  for  itself,  its  successors,  and  as- 
signs) by  which  the  first  agreed  to  pay  to  the  second,  as  a  consideration  for 
authorizing  it  to  run  its  cars  over  its  track,  four  cents  per  mile  for 
each  and  every  mile  travelled  by  each  and  every  car  run  over  its- 
tracks,  said  agreement  to  last  during  the  term  of  the  charters  granted 
to  the  said  respective  corporations,  or  of  any  extension  of  said  charters; 
provided  that,  in  case  the  first  company  shall  cease  to  use  the  privi- 
leges granted  to  it  in  the  contract,  then  and  in  that  case  the  agree- 
ment shall  be  ended.  Hdd:  (1)  That  where  the  first  company  is  m 
undisturbed  possession  of  the  right,  exercising  and  enjoying  it  every 
day,  it  cannot  release  itself  from  its  contract  obligations  on  the  claim 
that  the  agreement  was  ultra  vires  of  the  powers  of  its  officers.  Jf 
there*  be  any  legal  objections  to  the  contract,  they  must  be  set  up  under 
other  conditions,  and  in  a  different  manner.  (2)  Where,  under  such  a  con- 
tract, the  second  company  conveys  all  its  rights,  property,  and  franchises,. 
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specially  including  therein  its  rights  under  the  agreement  mentioned,  to  a 
third  company,  which  assumes  ail  the  obligations  of  the  former  under  the 
agreement,  there  is  nothing  In  the  assignment  of  which  the  first  company 
can  complain.  (3)  The  said  third  company  having  been  organized  by  the 
stockholders  of  the  second  company,  and  for  the  express  purpose  of  acquir- 
ing all  the  rights,  property,  and  franchises  of  the  old  company,  and  assum- 
ing all  its  obligations,  and  the  old  company  having  postponed  its  dissolu- 
tion until  after  such  transfer  and  assumpsit  should  have  been  made,  the  new 
company,  for  the  purpose  of  the  contract  declared  on  in  this  case,  was 
merely  the  old  company  reorganized  under  a  new  name.  (4)  The  city  of 
New  Orleans  has  at  all  times  recognized  the  right  of  the  said  second  com> 
pany  to  remuneration  for  the  use  of  its  tracks  by  other  companies,  and  the 
right  of  the  companies,  inter  se,  to  fix  the  value  of  that  right,  and  the  deal- 
ings between  the  city  and  the  said  first  company  have  all  been  sul>ordiDated 
to  that  right,  and  by  way  of  aflSirmance,  not  destruction,  thereof. 

Appeal  from  Orleans  district  court. 
Harry  H.  Hall,  for  appellant. 
J,  li.  Beckioithj  for  appellee. 

Nichols,  C.J. — ^Plaintififs  petition  is  to  the  effect  that  on  and 
before  the   26th  July,  1870,  the  Canal  &  Claiborne  Streets 

Railroad  Company,  a  Louisiana  corporation,  was 
Peution.   ""     ^^^  owner  of  a  street  railway  on  Canal  street,  in 

the  city  of  New  Orleans,  with  full  right  to  have, 
maintain,  and  operate  the  same,  granted  to  and  confirmed  to 
said  company  by  the  city  of  New  Orleans.  That  the  defend- 
iLut  at  that  time  was  in  possession  of  a  grant  or  right  to  main- 
tain and  operate  a  street  railway  on  other  streets,  particularly 
on  St.  Charles,  Carondelet,  Dryades,  Bampart,  and  other 
streets,  and  claims  to  have  and  possess  such  right  down  to  the 
present  time  under  divers  grants  from  the  city  of  New  Orleans, 
and  has  continuously  operated  the  same.  That  on  the  26th 
July,  1870,  the  defendant,  desiring  to  connect  its  several  lines 
of  railway  or  the  service  on  its  various  lines  on  different 
streets,  made  application  to  the  Canal  &  Claiborne  Streets 
Railroad  Company  for  permission  to  use  or  employ  a  portion 
of  tlie  railway  track  of  that  company  on  Canal  street  for  that 
purpose,  so  that  defendant's  track,  connected  with  said  tracks 
on  Canal  street  by  proper  connections,  would  enable  defend- 
ant to  run  its  cars  from  its  lines  on  the  various  streets  over  its 
system  of  tracks  above  Canal  street,  passing  up  one  line  and 
down  another  of  its  lines — a  matter  of  great  convenience  and 
economy  to  defendant.  That  to  accomplish  that  object  the 
defendant  entered  into  a  negotiation  with  the  owner  of  said 
track  on  Canal  street,  resulting  in  the  execution  of  a  notarial 
act  of  agreement  between  the  said  two  railroad  companies. 
That  in  said  contract  the  defendant,  for  itself,  its  successors, 
and  assigns,  entered  into  an  obligation  with  the  Canal  &  Clai- 
borne Streets  Railroad  Company,  and  its  successors  and  as- 
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signs,  to  pay  four  cents  per  mile  for  each  and  every  mile  trav- 
elled»  for  each  and  every  car  run  by  the  defendant  on  said 
track  on  Canal  street,  from  Bampart  to  St  Charles  streets. 
That  it  was  stipulated  and  agreed  that  the  contract  should 
continue  and  be  in  force  and  effect  during  the  term  of  the 
charter  granted  to  said  respective  companies,  and  for  and  dur- 
ing  any  extension  thereof,  and  while  the  defendant  continued 
to  run  its  cars  on  said  track  on  Canal  street.  That,  as  soon 
as  said  contract  was  entered  into,  defendant  commenced  run- 
ning its  cars  on  said  track,  and  made  payments  up  to  the 
month  of  June,  1887,  but  from  that  date  has  refused  to  pay 
any  sum  whatever  for  the  use  of  said  track,  and,  although  still 
running  its  cars  over  the  same,  has  refused  to  pay  therefor, 
and  has  in  all  respects  made  default  on  said  contract.  That 
there  is  due  to  the  plaintiff  under  the  contract  the  sum  of  $60 
for  each  and  every  one  of  the  months  that  elapsed  from  the 
end  of  June,  1887,  up  to  the  end  of  April,  1890,  soon  after 
which  time  the  present  suit  was  instituted.  That  on  the  8th 
of  May,  1887,  the  grant  of  franchise  to  construct  and  operate 
its  street  railway,  before  that  time  vested  in  the  Canal  & 
Claiborne  Streets  Railroad  Company,  expired  by  limitation, 
but  the  said  company  still  owned  the  tracks,  roadway,  and 
structure  of  said  railway,  the  city  of  New  Orleans  never  hav- 
ing acquired  the  same  by  purchase  or  payment  of  the  ap- 
praised value  thereof ;  but  on  the  13th  December,  1877,  the 
city  of  New  Orleans,  for  a  valuable  consideration,  again 
granted  the  said  company  further  right  to  have  and  operate 
its  said  street  railways  for  the  additional  term  of  25  years, 
said  term  commencing  te  run  from  the  date  of  the  expiration 
of  the  former  grant  (8th  May,  1887).  So  that  the  two  grants 
make  a  continuous  right,  without  interval.  That,  after  said 
grant  had  vested  in  and  become  the  property  of  the  said  cor- 
poration, it  sold  and  transferred  to  the  plaintiff  corporation, 
the  Canal  &  Claiborne  Railroad  Compc*ny,  all  of  its  right,  title, 
and  interest  in  and  to  said  franchise,  railway,  and  all  of  its 
property  and  assets  whatsoever,  and  all  demands  under  and 
by  virtue  of  said  contract  with  the  defendant,  and  thereby  the 

{>laintiff  became  entitled  to  enforce  the  same.  That  the  de- 
endant  has  no  right  to  run  its  cars  over  the  track  of  the  plain- 
tiff except  under  and  by  the  terms  of  said  contract,  and  by 
reason  thereof,  and  that  in  the  premises  it  has  become  in- 
debted to  plaintiff  in  the  sum  of  $2040  up  to  the  end  of  April, 
1890 ;  for  which  sum,  with  interest  from  judicial  demand,  it 
prayed  judgment,  reserving  its  right  of  action  for  all  sums  of 
money  that  may  become  due  under  said  contract  after  the  end 
of  April,  1890. 
The  defendant's  answer  admits  the  contract  of  26th  July^ 
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1870,  but  avers  that  said  contract,  in  so  far  as  it  purported  to 
impose  for  an  indefinite  time  upon  it  the  obligation 
of  paying  the  excessive  charges  as  therein  set  out, 
was  beyond  the  power  of  defendant's  officers,  and  vUra  vires.  It 
admits  that  if  it  be  liable,  as  set  out  in  plaintiJOTs  petition,  the 
amount  stated,  of  $2040,  is  a  correct  statement,  of  the  same  ; 
but  it  denies  that  defendant  is  so  liable.  It  avers  that  prior 
to  the  26th  July,  1870,  Louis  Surgi,  city  surveyor,  under  in- 
structions of  the  council  of  New  Orleans,  prepared  a  plan  for 
a  trunk  railroad  for  the  line  of  street-cars  on  Canal  street. 
That  the  line  of  plaintiff,  for  the  use  of  which  it  sues  the  de- 
fendant herein,  was  a  part  of  said  trunk  railroad,  as  designated 
by  said  plan.  That,  in  the  contracts  for  right  of  way  made 
between  the  city  of  New  Orleans  and  plaintiff,  it  was  expressly 
stipulated  that  said  line  of  plaintiff  s  road  should  be  used  for 
trunk-lines  by  the  various  street  railroads  running  on  Canal 
street,  iipon  payment  by  the  railroad  companies  so  using  plain- 
tiff's line  of  a  just  and  reasonable  compensation  therefor. 
That  under  its  police  power  the  city  had  unqualified  right  to 
compel  defendant  to  use  said  trunk-lines,  and  did  so  compel 
it.  That  therefore  the  stipulation  in  said  contract  for  four 
•cents  per  mile  for  each  car,  in  so  far  as  it  exceeds  defendant's 
proportionate  part  of  the  construction  and  operation  of  said 
road,  was  without  consideration.  That  on  the  11th  April,  1881, 
by  virtue  of  ordinarfce  6971  (A.  S.),  the  city  of  New  Orleans 
granted  defendant  a  new  franchise  and  right  to  pass  over-isaid 
line  on  Canal  street.  That  in  1888  the  charter  of  the  Canal 
A  Claiborne  Streets  Bailroad  Company  expired,  thereby  put- 
ting an  end  to  said  contract.  That  on  the  22d  July,  1887,  de- 
fendant notified  plaintiff  that  it  would  no  longer  pay  four  cents 
per  mile,  provided  in  said  contract,  but  expressed  its  reaui- 
ness  to  pay  a  fair  proportion  of  the  cost  of  construction 
a.nd  operation  of  said  line,  in  maintaining  the  same  ;  and  that 
it  is  liable  for  no  more.  It  prays  that  plaintiff's  demand  be 
rejected,  and  that  defendant  be  condemned  to  pay  only  such 
just  and  proportionate  part  of  the  cost  of  construction  and 
maintenance  of  said  road  as  might  be  determined  by  the  court 
This  court  had  occasion  recently,  in  the  matter  of  Canal 
&  C.  R.  Co.  (the  plaintiff  herein)  v.  Orleans  R.  Co.,  re- 
ported in  44  La.  Ann.  55,  to  examine  and  pass 
■^"V",***'"'      upon   a   contract   between  those  parties,   which, 

-combined  nse         ^       ,  ,  .  .       .  j  •      i*^        •     '  -i       . .      i 

4»r  track.  save  in  a  few  unimportant  particulars,  is  identical 

with  that  declared  upon  in  this  suit  Under  such 
i^ircumstances,  it  would  be  naturally  expected  that  the  con- 
struction placed  upon  that  contract  would  be  adopted  for  the 
present  one ;  but  the  defendant  most  strenuously  urges  that 
in  the  former  case  the  distinction  between  the  charter  of  a 
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corporation  and  the  franchises  acquired  by  it  after  organiza- 
tion was  not  sufficiently  sharply  drawn,  nor  the  point  suffi- 
ciently pressed  that  when  the  Canal  &  Claiborne  Streets  Bail- 
road  Company  went,  as  it  did,  into  liquidation,  on  the  2d  day 
of  July,  1888,  the  contract  between  the  parties  of  July  26, 
1870,  terminated,  under  its  express  terms.  The  positions 
taken  by  the  present  defendant  were  taken  in  the  first  case, 
and  evidently  considered  by  the  court ;  but  as  original  propo- 
sitions  submitted  to  us,  we  !hold  them  to  be  not  tenable. 
When  the  contracting  parties  to  the  contract  of  26th  July, 
1870,  met,  they  met  to  deal  with  an  assignable,  transmissible 
right.  Each  of  the  parties  was  expressly  contracting  for  it- 
self, its  successors  and  assigns.  Neither  corporation  owed  its 
origin  to  a  charter  granted  to  it,  but  each  was  created  by  no- 
tanal  act,  under  the  authority  of  a  general  law  for  the  forma- 
tion of  corporations.  The  defendant  was  anxious  to  acquire 
the  right  to  run  its  cars  over  the  track  owned  and  operated  by 
the  Canal  &  Claiborne  Streets  Bailroad  Company.  That  com- 
pany was  willing  to  grant  the  right,  and  to  bind  itself,  its  suc- 
cessors and  its  assigns,  that  it  should  be  held  to  the  defendant 
so  long  as  it  should  think  proper  to  avail  itself  of  the  same. 
The  minds  of  both  united,  not  only  on  that  point,  but  also  as 
to  the  value  of  the  right  so  conveyed  and  acquired.  The  con- 
tracting parties,  as  they  had  the  legal  right  to  do,  as  between 
themselves,  settled  the  consideration  to  be  paid.  The  defend- 
ant entered  at  once  upon  the  enjoyment  of  the  right,  which  it 
has  ever  since  possessed  and  exercised  undisturbed.  The 
plaintiff  company,  which  is  the  present  owner,  of  the  track  on 
Canal  street,  is  not  only  bound  by  law  to  acknowledge  and 
maintain  the  right  of  the  defendant,  but  its  action  in  bringing 
this  suit  would  estop  it  from  contesting  it.  The  city  of  New 
Orleans,  in  whom,  according  to  defendant,  is  vested  control 
over  the  whole  matter,  under  its  inherent  police  powers,  and 
under  a  reservation  in  its  contract  with  the  Canal  &  Claiborne 
Streets  Bailroad  Company,  has  not  only  not  manifested  a  dis- 

Eosition  to  interfere  with  the  rights  of  these  parties,  inter  se, 
ut  everything  it  has  done  since  has  been  by  way  of  affirm- 
ance, not  destruction.  The  city  has  at  all  times  recognized 
the  right  of  the  plaintiff  company  to  remuneration  for  the  use 
of  its  road.  It  stands  perfectly  indifferent  as  to  what  the 
amount  of  the  same  might  be,  and  has  never  assumed  the 
right,  or  put  forward  a  claim,  to  determine  that  matter  where 
the  companies  have  between  themselves  agreed  upon  what 
a  fair  valuation  was.  We  see  no  ground  upon  whicn  defend- 
ant can  be  relieved  from  carrying  out  the  contract  which  it 
has  made.  In  the  actual,  undisturi3ed  possession  of  the  right 
conveyed  by  the  contract,— Exercising  it  every  day, — it  is  difi. 
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cult  to  see  how  the  defendant  can  plead  that  the  contract  was 
vUra  vires.  Besides  this,  the  contract  was  not  for  an  indefinite 
time.  Its  duration  was  expressly  provided  for.  If  there  be 
any  legal  obiection  to  the  contract,  it  must  be  set  up  under 
other  conditions  or  in  other  manner  than  it  has  been  here. 

The  views  we  have  expressed  cover  the  whole  ground,  we 

think,  of  the  controversy  in  this  case ;  but  as  the  defendant 

places  special  reliance  upon  the  fact  already  alluded  to,  that 

the  Canal  &  Claiborne  Streets  Railroad  Company 

DiMoiaiioB       went  into  liquidation  and  was  dissolved  on  the  2d 

"uoT^-'fetfteii  ^^y  ^^  J^^J'  1888,  and  claims  that  fact  terminated 
■pon  contrart.  the  Contract  of  26th  July,  1870,  we  think  it  right 
to  make  a  special  reference  to  that  contention,  and 
to  say  that  in  our  opinion,  for  the  purposes  of  this  contract, 
the  Canal  &  Claiborne  Railroad  Company  is  nothing  more 
than  the  Canal  &  Claiborne  Streets  Railroad  Company  reor- 
ganized under  a  new  name.  The  former  company  has  ac- 
quired all  the  property,  rights,  and  franchises  of  the  latter^ 
and  has  assuiped  all  its  obligations.  The  avowed  purpose  of 
the  old  company  in  going  into  liquidation  was  to  turn  over  all 
its  assets  and  rights,  and  also  all  its  obligations,  to  the  new  one ; 
and  its  dissolution  was  intentionally  postponed  to  a  period 
subsequent  to  the  accomplishment  of  that  object.  The  avowed 
purpose  of  the  creation  of  the  new  company  was  to  acquire 
those  rights  and  that  property,  and  to  assume  those  obliga- 
tions. The  members  of  the  Canal  &  Claiborne  Railroad  Com- 
Sany  were  the  stockholders  of  the  Canal  &  Claiborne  Streets 
Railroad  Company.  There  is  no  claim  or  pretension  that  the 
defendant  has  suffered  or  will  suffer,  financially  or  otherwise, 
by  the  change ;  and  it  would  be  subordinating  substance  to 
technicality  were  we  to  hold  that  defendant  has  been  released 
from  its  contract  obligations  by  reason  of  it.  We  say  this 
upon  the  assumption  that  the  continued  existence  of  the  old 
company  entered  as  a  factor  in  determining  the  rights  of  the 
parties  in  this  case.  See  Day  t;.  Worcester,  etc.,R.  Co.  (Mass.), 
23  N.  E.  Rep.  824 ;  John  Hancock  Mut.  Life  Ins.  Co.  u  Same, 
149  Mass.  214,  39  Am.  &  Eng.  R.  Cas.  227  ;  India  Mut.  Ins.  Co. 
V.  Same  (Mass.),  25  N.  E.  Rep.  975. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  lower  court  be,  and  the 
same  is  hereby,  affirmed. 

Double  Use  of  Street  Railway  Tracks. — See  Union  Depot  R.  Co. p.  Southern 
R  Co.  (Mo.),  50  Am.  &  Eng.  R.  Cas.  355;  Canal  &  C.  R.  Co.  «.  Crescen  C. 
R.  Co.  (La.),  50  Id,  874;  Canal  «fc  C.  R  Co.  v,  Orleans  R.  Co.  (La,),  50  I<L 
369;  Pacific  R.  Co.  v.  Wade  (Cal.),  Id,  862;  North  Bait.  P.  R.  Co.  v.  North 
Av.  R.  Co.  (Md.),  408;  St.  Louis  R.  Co. «.  Southern  R.  Co.  (Mo.),  46  Abu 
&  Etig.  R.  Ca«s.  1;  note,  46  Id,  25. 
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Stanley  et  tix. 

V. 

Union  Depot  R.  Co.  et  al. 

(Missouri  Supreme  Courts  Dit.  2,  March  14,  1893.) 

Negligence  of  Street  Railway  Company. — Child  onTrack. — Care  Required. 
— The  rule  in  Missouri  requires  of  a  railway  company  such  care  with  regard 
to  a  child  attempting  to  cross  its  tracks  as  persons  of  ordinary  prudence 
would  exercise  in  the  same  situation,  and  an  instruction  to  the  jury  which 
indicated  that  something  more  than  ordinary  care  was  required  in  such  a 
case  was  properly  refused. 

Liability  of  City  for  injury  Caused  by  Construction  Company. — In  an  ac- 
tron  affainst  a  street-railway  company  for  the  death  of  a  child,  it  was  not 
claimed  that  the  city  had  any  active  agency  in  causing  the  accident  further 
than  giving  the  construction  company  a  contract  to  build  a  sewer,  and  its 
ordinances  required  the  construction  company  to  so  plac^  the  excavated 
material  as  not  to  interfere  with  travel  on  the  street  or  incommode  occupants 
of  adjoining  propertyi  and  to  observe  all  ordinances  in  relation  to  obstruct- 
ing streets,  etc.  Held^  that,  if  the  city  were  liable  at  all,  it  was  for  negli- 
gence in  permitting  the  construction  company  to  violate  its  own  ordinances 
^y  creating  and  maintaining  a  nuisance. 

injury  on  Street  Railway. — Negligence  of  Sewer  Construction  Company. 
— A  construction  company,  under  a  contract  with  a  city  to  build  a  sewer, 
made  a  temporary  wall  of  pavement  blocks,  which  had  been  torn  from  the 
street,  leaving  an  aperture  through  which  people  might  pass  upon  a  foot- 
path ^ve  feet  wide,  along  a  street  railway.  Travellers  had  been  accustomed 
to  use  this  pathway  ana  did  not  usually  cross  the  street  railway  at  this 
point.  It  seemed  that  the  construction  company  had  left  the  aperture  in 
the  wall  for  the  purpose  of  accommodating  travellers,  and  to  avoid  obstruct- 
ing the  street.  A  child  in  attempting  to  cross  the  railroad,  after  having 
passed  throuffh  the  said  aperture,  was  killed  by  a  passing  car.  Held^  that 
the  construction  company  was  not  a  joint  tort-feasor  with  the  railroad  com- 
pany, because  it  could  not  logically  or  reasonably  be  maintained  that  there 
was  any  necessary  connection  between  the  death  of  the  child  and  the  con- 
struction of  the  sewer. 

Appeal  from  St.  Louis  circuit  court. 

This  is  an  action  of  E.  B.  Stanley  and  wife  for  damages  for 
killing  their  minor  son,  Edward  W.  Stanley,  on  25  June,  1890. 
The  petition  alleges  that  plaintiffs  are  husband  and  wife ; 
that  Edward  W.  was  the  minor  son,  about  seven  years  old ; 
that  each  of  the  defendants  are  corporations  organized  undel* 
the  laws  of  this  state,  the  city  of  St.  Louis  being  a  municipal 
corporation,  and  the  Union  Depot  Bailroad  Company  and  the 
Heman  Construction  Company  business  corporations;  that 
Twelfth  street  was,  prior  to  the  25th  of  June,  1890,  one  of  the 
public  highways  of  the  city  of  St.  Louis ;  that  on  an  prior  to 
said  date  the  Union  Depot  Bailroad  Company  owned  and 
66  A.  &  E.  R  Cas.~8d 
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operated  a  street  railroad  along  Twelfth  street,  between  Spruce 
street  and  the  Twelfth  street  bridge,  drawn  by  horses ;  that 
prior  to  said  date  the  Heman  Construction  Company,  with  the 
knowledge  of  the  other  defendants,  dug  a  deep  ditch  in  said 
Twelfth  street  between  Spruce  street  and  the  bridge,  and 
negligently,  carelessly,  and  unskilfully  piled  the  granite  pav- 
ing which  it  dug  up  out  of  said  street  in  a  large  pile  and  wall 
many  (to  wit,  five)  feet  high,  parallel  w^ith  and  alongside  of 
said  railroad  track,  and  so  close  as  not  to  afford  room  for 
pedestrians  to  pass  along  side  street  between  said  wall  and  the 
passing  cars,  and  negligently  made  and  left  open  a  narrow 
aperture  in  said  wall,  with  prependicular  sides  as  high  as  the 
wall,  and  negligently  placed  across  said  ditch  a  foot-bridge 
from  the  sidewalk  to  the  street,  and  immediately  opposite  said 
aperture  ;  that  said  ditch  and  wall  extended  from  Spruce  street 
to  the  bridge,  so  that  persons  passing  along  the  west  side  of 
Twelfth  street  were  unable  to  cross  said  ditch  and  wall  and 
go  onto  said  bridge  in  any  other  way  than  to  cross  said  foot- 
bridge and  through  said  aperture,  and  upon  and  over  said  rail- 
road track  in  front  of  approaching  cars,  that  Twelfth  street 
sloped  in  both  directions  (north  and  south)  to  a  point  imme- 
diately and  directly  opposite  to  and  in  front  of  said  aperture, 
and  that  said  railroad  company,  with  full  knowledge  oi  all  the 
facts  so  stated,  negligently,  carelessly,  and  unskilfully  ran 
and  operated  its  cars  over  and  along  said  street  and  track  in 
front  of  said  aperture  at  a  rate  of  speed  so  great  as  to  endanger 
the  lives  and  safety  of  pedestrians  who  attismpted  to  pass  o  rer 
said  foot-bridge  between  said  sidewalk  and  the  roadway  of 
Twelfth  street;  that  such  condition  of  affairs  constituted  a 
continuing  nuisance,  and  was  dangerous  to  the  lives  and  safety 
of  pedestrians ;  that  on  or  about  the  25th  of  June,  1890,  the 
son  of  plaintiff,  who  was  then  seven  years  of  age,  while  attempt- 
ing to  cross  said  foot-bridge,  and  go  from  said  sidewalk  to  and 
upon  said  Twelfth  street,  "  was,  through  and  by  the  negli- 
gence, carelessness,  and  unskilfulness  or  the  defendant  Union 
Depot  Bailroad  Company,  its  agents  and  servants,  run  upon 
and  knocked  down  by  the  horses  drawing  one  of  the  cars 
owned  and  operated  by  the  Union  Depot  Bailroad  Company, 
and  was  then  and  there  run  over  by  said  car,  and  thereby 
suffered  injuries  which  caused  his  death  on  the  next  day  there- 
after, to  the  damage  of  the  plaintiffs  in  the  sum  of  five  thousand 
dollars."  The  city  and  construction  company  filed  a  general 
denial  for  answer.  The  street-car  company  pleaded  a  general 
denial  and  contributory  negligence,  which  last  was,  by  the 
court,  stricken  out. 

The  evidence  developed  the  following  facts :    On  the  4th  of 
April,  1890,  the  city  of  St.  Louis  passed  an  ordinance,  being 
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15,640,  "to  establish  Thirteenth  street  sewer  from  Poplar 
street  to  Market  street,  to  provide  for  the  cost  thereof,"  etc. 
In  pursuance  of  this  ordinance,  on  May  13,  1890,  the  city  of 
St.  iiouis  made  a  contract  with  the  Heman  Construction  Com- 
pany, for  constructing  Thirteenth  street  sewer  on  Twelfth 
street  from  Poplar  street  to  Clark  avenue  in  the  city  of  St. 
Louis,  Mo.  By  the  terras  of  this  contract  it  was  the  duty  of 
the  Heman  Construction  Company  to  so  place  excavated 
material  as  not  to  interfere  with  travel  en  the  street,  or  to  in- 
commode occupants  of  adjoining  property;  and  to  replace 
?aving  in  the  same  manner  as  when  originally  constructed, 
'welfth  street,  from  Poplar  street  to  Clark  avenue,  is  a  public 
highway,  and  is  paved  with  granite  blocks.  Twelfth  street 
runs  north  and  south.  Poplar  street  and  Clark  avenue  run  east 
and  west  The  northern  approach  of  the  bridge  on  Twelfth 
street  which  crosses  the  railroad  tracks  commences  at  a  point 
about  50  feet  north  of  Poplar  street.  The  Union  Depot  Kail- 
Toad  Company  had  two  tracks  on  Twelfth  street  from  Clark 
avenue  to  northern  approach  of  Twelfth  street  bridge  and  on 
the  bridge  on  June  25, 1890 ;  and  for  a  long  time  prior  thereto, 
was  running  horse  cars  on  those  tracks.  Tne  cars  going  south 
run  on  western  track  and  cars  going  north  on  eastern  track. 
Some  time  prior  to  June  25,  1890,  defendant  the  Heman  Con- 
struction Company  began  the  construction  of  a  sewer  under 
its  said  contract  with  the  city  of  St.  Louis,  and  commenced  on 
Twelfth  and  Poplar  streets,  going  north  on  Twelfth  street  as 
the  work  progressed ;  and  on  June  25,  1890,  the  trench  for  the 
sewer  was  dug  about  200  feet  or  more  north  of  the  north  point 
of  the  Twelfth  street  bridge.  The  granite  paving  blocks  on 
Twelfth  street  along  the  trench  were  taken  up  by  the  Heman 
Construction  Company,  and  piled  along  the  east  line  of  the 
trench  about  5  feet  high,  3  feet  wide,  and  west  of  the  western 
rail  of  street-car  track.  North  of  the  bridge  approach  the 
granite  was  piled  northwardly  9  feet  7  inches  in  length  and  2 
feet  2  inches  wide  to  an  opening,  leaving  a  space  eastwardly 
between  the  granite  wall  and  the  west  rail  of  track  of  about 
from  4  to  5  feet  for  pedestrians  crossing  the  bridge  to  walk 
upon.  There  was  no  obstruction  between  the  western  car-rail 
a.nd  this  pile  of  granite  blocks.  On  the  bridge  the  distance 
between  the  west  rail  of  track  and  pile  of  granite  blocks  was 
4  feet,  and  at  the  opening  it  was  about  6  feet.  At  a  point  9 
feet  7  inches  from  north  approach  of  bridge,  defendant  Heman 
Construction  Company  left  an  opening  in  the  pile  of  granite 
7  feet  wide,  and  placed  three  boards  across  the  ditch,  so  that 
persons  coming  north  on  the  west  side  of  bridge  could  cross 
trench  to  the  pavement  on  Twelfth  street,  and  persons  going 
aouth  on  the  pavement  on  west  side  of  Twelfth  street  could 


564  STANLEY  V.  UNION  DEPOT  K.   CO.  [VOL,  56 

cross  the  trench  to  get  to  the  bridge.  North  of  this  opening 
the  granite  blocks  ivere  piled  along  the  trench  5  feet  high,  3 
feet  wide,  and  about  2  feet  from  west  rail  of  track. 

There  was  no  street-crossing  at  this  point,  nor  was  the  open- 
ing in  the  granite  intended  to  facilitate  or  invite  crossing  of 
the  street  at  this  point,  but  its  purpose  seems  to  have  been 
simply  to  afford  a  continuous  way  north  and  south  to 
and  from  the  Twelfth  street  bridge  on  the  west  side  of  said 
street.  The  street  cars  were  drawn  by  two  horses,  but  at  a 
point  near  Spruce  street  a  third  horse  was  hitched  to  all  cars 
going  south,  on  the  west  side  of  the  team,  in  such  a  position 
as  to  occupy,  in  passing,  more  or  less  of  the  space  between 
the  west  rail  and  the  wall.  It  was  hitched  to  the  car  to  help 
the  team  draw  it,  after  passing  the  aperture,  up  the  grade 
going  south,  and  leading  over  the  Twelfth  street  bridge.  This 
condition  of  things  had  been  nearly  the  same,  with  the  knowL 
edge  of  the  railroad  company,  since  a  time  late  in  May  or 
early  in  June. 

On  June  25th,  Eddie,  the  seven-year  old  son  of  these  appel- 
lants, in  going  east  across  the  foot-bridge  into  the  street,  was 
run  over  oy  a  car  drawn  by  three  horses,  moving  south.  The 
evidence  as  to  the  speed  of  the  car  was  conflicting.  One 
witness  for  plaintiffs  testified  the  car  was  going  12  miles  an 
hour.  On  the  part  of  defendants,  two  witnesses  put  it  at  4 
miles  an  hour,  one  at  4  to  5  miles,  and  one  says  the  horses 
were  moving  in  a  slow  trot.  No  witness  for  plaintiffs  saw  the 
accident.  Sahms,  who  was  on  the  car,  says  he  sat  with  his 
face  to  the  rear,  or  north,  and  did  not  see  the  boy  until  after 
the  car  ran  over  him.  On  the  part  of  defendants,  William 
Buckrader,  a  commercial  traveller,  and,  so  far  as  the  record 
discloses,  wholly  disinterested,  says  he  was  sitting  on  the 
front  seat  of  the  car  next  to  the  driver,  and  facing  south.  He, 
Edward  Teoho,  the  driver  of  the  hill  or  extra  horse,  and 
William  Robinson,  the  driver  of  the  car,  all  testify  and  agree 
that  the  little  boy  came  out  of  the  aperture  in  the  granite  wall, 
and  ran  or  stepped  immediately  in  front  of  the  horses  between 
the  out-horse  and  the  team.  Whether  he  struck  the  horse  or 
the  horse  struck  him,  neither  could  say,  it  was  done  so  quickly ; 
Buckrader  saying,  "it  just  was  an  eyesight"  from  the  time 
the  boy  came  out  of  the  opening  until  he  ran  into  the  team 
and  was  knocked  down.  That  the  drivers  immediately  applied 
the  brakes,  and  at  once  checked  the  horses,  is  not  open  to 
question.     The  car  was  halted  inside  of  its  length. 

The  jury  returned  a  verdict  in  favor  of  the  street-railway 
company,  and  against  the  city  and  construction  company  for 
$3000.  The  case  is  here  on  cross-appeals,  plaintiffs  appealing 
from  the  verdict  in  favor  of  the  street-railway  company,  ana 
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the  city  and  construction  company  from  the  verdict  against 
them. 

CJvaa.  B,  Stark  and  Walter  F.  McEntire,  for  Stanley  and 
others. 

G.  A.  Finkdnburg^  for  Union  Depot  Co. 

T.  J.  Hotve,  for  Heman  Construction  Co. 

W.  C.  Marshall^  for  city  of  St.  Louis. 

Gantt,  P.J. — Considering  the  appeals  separately,   that  of 
the  plaintiffs  presents  only  one  question  for  determination. 
They  complain  of  the  court's  refusal  to  give,  in  ad- 
dition to  other  instructions  in  their  behalf,  the  fol-  instructtonB 
lowing :     "  The  court  instructs  you  that  if  you  be-  considered, 
lieve  from  the  evidence  that  there  wafe  on  June  25, 
1890,  a  ditch  and  a  pile  of  stones  in  Twelfth  street,  and  that 
there  was  a  foot-bridge  across  said  ditch,  and  an  opening  in 
said  pile  of  stones,  and  that  they  were  so  near  to  the  car 
track  owned  by  the  defendant  Union  Depot  Railroad  Com- 
pany as  to  make  the  situation  especially  dangerous  to  persons 
crossing  said  foot-bridge,  then  it  became  the  duty  of  the  de- 
fendant Union  Depot  Bailroad  Company  and  its  servants  and 
employes,  in  running  its  cars  past  said  place,  to  exercise  an 
increased  care  and  vigilance  corresponding  to  the  increased 
danger ;  and  if  you  believe  from  the  evidence  that  the  defend- 
ant u  nion  Depot  Railroad  Company,  its  servants  or  employes, 
had  knowledge  of  such  situation,  so  increasing  the  danger  to 

{)ersons  so  using  said  foot-bridge,  or  had  knowledge  of  such 
acts  as  would  put  a  reasonably  prudent  man  on  his  guard ; 
and  if  you  further  believe  from  the  evidence  that  the  said  de- 
fendant, its  servants  or  employes,  failed  to  exercise  such  in- 
creased care  and  vigilance  in  running  its  cars  at  said  place, 
and  that  because  of  such  failure  the  son  of  the  plaintiffs  was 
run  upon  and  injured  so  that  he  died  ;  or  if  you  believe  from 
the  evidence  that  the  son  of  the  plaintiff's  would  not  have  been 
injured  if  the  said  defendant,  its  servants  or  employes,  had 
exercised  the  increased  care  and  vigilance  corresponding  to 
8uch  increased  danger — then,  and  in  either  such  case,  your 
Terdict  should  be  in  favor  of  the  plaintiffs,  and  against  the  said 
•defendant"  The  court  had  already  given,  at  the  request  of 
plaintiffs,  these  two  instructions  :  "  (1)  If  the  jury  believe  from 
the  evidence  that  the  boy,  Edward  W.  Stanley,  was  the  son  of 
plaintiffs,  and  that  the  servants  of  defendant  the  Union  Depot 
Railroad  Company  in  charge  of  the  team  of  horses  and  car 
which  struck  said  Edward  saw,  or  by  the  exercise  of  ordinary 
care  would  have  seen,  said  Edward  in  a  position  likely  to  re- 
ceive injury  from  said  team  and  car  in  time,  by  the  exercise 
of  ordinary  care,  to  h<ive  avoided  injuring  said  Edward,  and 
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that  said  Edward  was  injured  as  a  direct  result  of  the  neg* 
ligence  of  defendant's  said  servants  in  not  seeing  said  Edward 
in  said  position  of  danger  in  time  to  have  avoided  injuring  him 
by  exercise  of  ordinary  diligence,  or  as  a  direct  result  in  not 
using  ordinary  diligence  to  avoid  injuring  him  after  seeing  him 
in  said  dangerous  position,  then  the  jury  will  find  against  the 
defendant  the  Union  Depot  Bailroad  Company.  (2)  The  court 
instructs  the  jury  that  your  verdict  should  be  in  favor  of  the 
plaintiffs,  ana  against  the  Union  Depot  Bailroad  Company, 
the  defendant,  if  you  believe  from  the  evidence  that  the  plain- 
tiffs are  the  father  and  mother  of  the  deceased,  Edward  W. 
Stanley ;  that  the  defendant  Union  Depot  Bailroad  Company 
prior  to  and  on  June  25,  1890,  owned  a  railroad  track  on  and 
along  said  Twelfth  street,  and  with  the  permission  of  the  city 
of  St.  Louis  operated  its  cars  along  and  over  said  track,  and 
that  said  Twelfth  street  was  then  a  public  street  of  the  city  of 
St  Louis  ;  and  the  defendant  Union  Depot  Bailroad  Company, 
at  the  time  and  place  plaintiffs'  said  son  was  injured,  negli* 
gently  run  and  operated  its  cars  and  horses  by  which  said  son 
was  hurt  over  and  along  said  railroad  track  so  rapidly  as  to 
endanger  the  safety  of  persons  crossing  or  coming  on  said 
street  at  the  point  where  said  son  was  hurt,  and  if  the  jury 
further  believe  from  the  evidence  that  on  June  25,  1890, 
Edward  W.  Stanley,  the  said  son  of  plaintiffs,  while  crossing 
or  passing  along  said  street,  was,  as  the  direct  consequence  of 
running  and  operating  said  car  and  horses  so  rapidly  as  afore- 
said, run  against  and  knocked  down  by  the  said  horses  draw- 
ing said  car  of  defendant  Union  Depot  Bailroad  Company,  and 
was  run  over  and  hurt  by  said  horses  or  car,  and  so  injured 
that  he  died  from  the  effect  thereof."  The  instructions  given 
on  behalf  of  the  defendant  the  Union  Depot  Bailroad  Com- 
pany, defined  "ordinary  care,"  in  the  fourth,  as  follows: 
**  (4)  By  the  term  '  negligence,'  as  used  in  these  instructions, 
is  meant  the  want  of  ordinary  care,  and  by  the  term  '  ordinary 
care '  is  meant  such  care  as  persons  of  ordinary  prudence  and 
caution  would  exercise  in  the  same  situation  and  under  the 
same  circumstances. 

It  will  be  observed  that  the  plaintiffs  do  not  complain  of 
the  instructions  given  for  defendant.     If  the  court,  in  the  in- 
structions given,  correctly  and  fairly  defined  the 
law  of  negligence  in  so  far  as  it  was  applicable  to 
«reompliij.      ^^^  facts  of  the  case,  then  it  was  not  error  to  re- 
fuse other  instructions,  whether  they  embodied  cor- 
rect propositions  of  law  or  not.     This,  of  course, 
raises  the  inquiry,  what  measure  of  care  the  street-car  com* 
pany  owed  to  the  little  boy  when  he  was  attempting  to  crosa 
its  tracks  in  front  of  the  car.     We  think  there  cannot  be  any 
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doubt  that  the  rule  in  this  state  requires  ordinary  care  in  such 
a  case,  and  that  ordinary  care,  under  the  rule,  is  such  care  as 
persons  of  ordinary  prudence  would  exercise  in  the  same  situa- 
tion and  under  the  same  circumstances.  In  Frick  v.  Bailroad 
Co.,  75  Mo.  595,  this  court,  in  discussing  the  measure  of  re- 
sponsibility of  a  railroad  company  to  travellers  and  others  on 
its  tracks  at  crossings,  and  at  points  between  streets,  held 
that  greater  care  is  to  be  exercised  by  those  in  charge  of  the 
train  in  a  city  or  town  than  in  the  country  ;  but  in  defining 
this  care  in  such  cases  said  :  *^  In  any  case,  the  requisite  de- 
gree of  vigilance  may  be  properly  designated  by  the  words 
*  ordinary  care ;'  that  is,  such  care  as  would  be  ordinarily 
used  by  prudent  persons  performing  a  like  service  under 
similar  circumstances."  This  rule  has  been  steadily  main- 
tained in  this  court  since  that  decision.  It  is  one  that  enables 
each  jury  in  each  recurring  case  to  say,  after  a  careful  survey 
of  all  the  facts,  whether  a  party  has  used  that  care  that  an 
ordinarily  prudent  person  would  have  used  under  similar  cir- 
cumstances. It  is  one  that  is  susceptible  of  practical  appli- 
cation«  It  furnishes  the  measure  required  by  the  law,  and 
leaves  to  the  triors  of  the  fact  the  determination  of  the  facts 
and  fixing  the  liability  under  that  rule.  It  is  sufficiently  elas- 
tic to  meet  the  most  aggravated  case,  or  one  containing  the 
slightest  negligence.  By  adhering  to  it  the  trial  court  avoids 
the  common  ^dceof  commeutiug  on  the  facts  and  invading  the 
province  of  the  jury.  Wilkins  v.  Railway  Co.,  101  Mo.  93  ; 
Guenther  v.  Eailway  Co.,  95  Mo.  286,  2  Shear.  &  R.  Neg.  §  475. 
The  instructions  given  came  fully  up  to  this  requirement, 
and  there  was  no  error  in  refusing  the  third  instruction  of 
plaintiffs.  It  undertook  to  lay  down  a  rule  of  diligence  and 
vigilance  which  is  incapable  of  legal  measurement.  It  indi- 
cated something  more  than  ordinary  care,  and  fell  short  of 
that  extraordinary  care  which  carriers  owe  to  passengers.  We 
think  it  an  uncalled  for  innovation  in  the  practice  in  these 
cases,  and,  if  followed,  would  lead  to  confusion  in  the  minds 
of  the  jury.  If  it  required  more  than  ordinary  care,  there 
is  no  warrant  for  it  in  law.  If  it  only  required  ordinary 
care,  then  it  was  unnecessary,  as  that  had  been  correctly  de- 
fined in  the  other  instructions.  This  court  has  more  than 
once  condemned  the  practice  of  making  excerpts  from  the 
opinion  or  argument  of  the  judge  in  the  instructions  in  a  case. 
The  instructions  should  be  so  framed  as  to  aid  the  jury,  who 
are  not  lawyers,  to  understand  the  law  of  the  case  ;  and  many 
expressions  that  are  grasped  at  a  glance  by  the  lawyer  would 
be  wholly  misleading  to  the  average  jurors.  As  the  question  of 
the  street-railway's  liability  was  fairly  submitted  to  the  jury, 
upon  competent  evidence,  we  have  no  right  to  disturb  their 
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verdict,  and  the  judgment  as  to  the  Union  Depot  Bailroad 
Company  is  affirmed. 

2.  The  right  to  recover  against  the  cit^  is  predicated  upon 
the  law  that  holds  it  responsible  for  nuisances  in  its  streets 
that  were  known  to  be  such  by  its  proper  authori- 
.Negiigence  of  ties,  or  by  the  exercise  of  ordinary  care  upon 
roAstrnciioB  their  part  could  have  been  known.  It  is  not 
NeHrUffeiieeof  claimed  it  had  any  active  agency  in  the  death  of 
eiij.  the  little  boy,  further  than  giving  the  Heman  Con- 

struction Company  a  contract  to  build  the  sewer ; 
and  all  idea  of  intentional  connivance  in  creating  a  dan- 
gerous place  on  its  streets  is  negatived  by  its  ordinance,  in 
evidence,  which  required  the  construction  company  to  so  place 
the  excavated  material  as  not  to  interfere  with  travel  on  the 
street,  or  incommode  occupants  of  adjoining  property,  and 
observe  all  ordinances  in  relation  to  obstructing  streets,  main- 
taining signals,  and  keeping  open  passageways.  So  that,  if  lia- 
ble at  all,  it  was  for  negligence  in  permitting  the  construction 
company  to  violate  its  own  ordinances  by  creating  and  main- 
taining a  nuisance.  As  its  liability  depends,  then,  upon  that^ 
it  is  essential  to  know  in  what  respect  the  Heman  Company 
was  negligent.  The  charge  in  the  petition  is  that  some  three 
weeks  before  the  death  of  the  little  boy  this  construction  com- 
pany, by  virtue  of  its  contract  to  construct  the  Thirteenth 
street  sewer,  had  made  an  excavation  on  the  west  side  of 
Twelfth  street,  just  north  of  the  Twelfth  street  Bridge,  about 
200  feet  long,  5  feet  deep,  and  8  or  10  feet  wide ;  that  in  mak- 
ing this  excavation  it  took  up  the  granite  blocks  with  which 
the  street  was  paved,  and  piled  them  along  the  eastern  edge 
of  the  excavation  between  the  excavation  and  the  travelled 
street ;  that  it  negligently  did  this.  It  is  further  alleged  that 
it  negligently  left  an  open  space  or  aperture  in  this  temporary 
wall,  at  a  point  about  9  feet  north  of  Twelfth  street  bridge, 
and  built  a  bridge  connecting  this  aperture  with  the  sidewalk 
along  the  west  side  of  Twelfth  street,  in  such  a  manner  that 
pedestrians  crossing  said  foot-bridge  from  the  sidewalk  to  the 
street  were  obliged  to  step  out  of  and  through  said  aperture 
immediately  .upon  said  railroad  track,  and  in  front  of  ap- 
proaching cars.  Said  ditch  and  wall  extended  from  Spruce 
street,  which  crosses  Twelfth  street  at  right  angles,  alongside 
of  said  railroad  track  to  the  north  end  oi  said  Twelfth  street 
bridge,  and  pedestrians  passing  in  either  direction  along 
the  west  side  of  said  Twelfth  street  were  unable  to  cross 
said  ditch  and  wall  and  go  upon  or  over  said  Twelfth  street 
bridge  at  any  other  place  or  in  any  other  way  than  across  said 
foot-bridge,  and  through  said  aperture,  upon  and  over  said 
railroad  track,  and  in  front  of  approaching  cars  as  aforesaid. 
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It  cannot  certainly  be  successfully  maintained  that  a  mu- 
nicipal  corporation  may  not  lawfully  dig  sewers  so  as  to  drain 
the  city  and  promote  the  health  of  the  inhabitants.  It  is  the 
right  and  duty  of  the  city  to  have  a  proper  sewer  system. 
There  is,  then,  nothing  reprehensible  in  the  purpose  of  the  ex- 
<)ayation  itself,  nothing  that  would  denote  indiiference  to  the 
interests  of  the  public,  either  in  providing  for  the  construc- 
tion of  the  sewer  or  the  ordinance  under  which  it  was  built. 
No  improvements  in  a  city  could  be  made  if  such  a  rule  were 
adopted.  Temporary  inconvenience  must  be  submitted  to  in 
building  houses  abutting  on  the  streets,  and  laying  pipes  and 
making  sew^ers  in  cities.  Of  course,  for  negligence  in  leaving 
the  same  in  an  unguarded  condition,  or  without  signals,  the 
<5ity  and  contractor  would  be  liable.  But  while  it  w^as  alleged 
that  the  wall  was  negligentlj'  built,  and  the  bridge  negligently 
constructed,  it  is  not  pretended  that  any  defect  in  the  con- 
struction of  either  caused  the  injury.  The  boy  w^as  not  hurt 
by  the  falling  of  the  wall.  He  did  not  fall  in  the  ditch  be- 
cause the  bridge  was  too  narrow,  or  otherwise  defective.  He 
did  not  wander  into  the  sewer  for  want  of  signals  or  guards. 
Although  it  is  alleged  that  it  was  negligent  to  build  it  on  the 
east  side  of  the  excavation,  it  is  evident  that  this  of  itself  did 
not  cause  the  injury ;  indeed,  it  would  seem  that  it  would 
have  ordinarily  afforded  more  safety  to  the  public. 

As  to  the  opening  in  the  wall,  it  would  seem  that  the  con- 
struction company  was  endeavoring  to  avoid  obstructing  the 
street,  and  endeavoring  to  facilitate  travel  in  its  accustomed 
route  as  much  as  possible,  and  this  of  itself  was  praiseworthy. 
So  that  the  case  is  at  last  reduced  to  the  charge  that  this  wall 
was  so  constructed,  and  an  aperture  left  in  it,  that  it  invited 
the  public  to  step  from  it,  immediately  into  a  place  of  danger. 
As  to  this,  the  evidence  showed  without  substantial  contra- 
diction that  the  west  rail  of  the  street-car  trek  at  this  point 
v^as  4^  to  5  feet  from  the  east  line  of  the  granite  wall,  with  no 
obstruction  whatever  in  the  walk  so  left,  south,  to  the  bridge. 
Nor  was  there  any  street-crossing  connecting  with  this  open- 
ing, nor  does  the  evidence  tend  to  show  that  this  opening  in- 
vited travellers  to  cross  the  street  at  this  point,  or  that  thev 
had  been  in  the  habit  of  so  doing.  On  the  contrary,  the  evi- 
dent intention  was  to  enable  them  to  continue  north  and  south 
on  the  west  side  of  the  street,  without  crossing  the  street. 
This  created  a  temporary  inconvenience,  but  in  what  way  did 
it  contribute  to  the  injury  ?  The  petition  does  not  show  how 
said  construction  company  in  any  way  caused  or  compelled 
the  railroad  company  to  act  negligently  in  the  premises ;  on 
the  contrary,  granting  that  the  combination  of  circumstances 
charged  was  neligence  on  the  part  of  the  construction  com- 
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paDj,  the  pleader  avers  a  state  of  facts  which  show  that  tlie 
said  negligence  of  the  Heman  Construction  Company  waa 
broken  by  a  new,  independent  cause^  to  wit,  the  negligence  of 
the  Union  Depot  Railroad  Company,*  without  whose  active 
agency  no  harm  could  have  resulted  to  the  boy. 

There  is  no  doubt  about  the  proposition  that  joint  tort- 
feasors are  each  liable,  but  to  hold  them  jointly  liable  they 
should  have  either  acted  in  concert  or  the  act  of  one  would 
naturally  result  in  causing  the  act  of  the  other.  Now,  it  can- 
not be  logically  or  reasonably  maintained  that  the  building  of 
this  sewer,  wall,  and  bridge,  as  they  were  on  the  day  of  the 
accident,  in  any  manner  caused  the  Union  Depot  Railway  to 
disregard  the  ordinances  of  the  city  as  to  speed,  or  in  way  re- 
lieved its  drivers  from  the  duty  of  keeping  their  teams  under 
control,  and  a  sharp  lookout  ahead.  Thev  were  independent 
agencies ;  neither  had  the  slightest  control  over  or  connection 
with  the  other.  There  acts,  as  alleged,  were  separate  and  dis- 
tinct. With  a  space  of  live  feet  to  walk  in,  could  the  sewer 
company  reasonably  anticipate  that  persons  would  blindly 
walk  out  and  beyond  it  upon  the  railroad*  track  ?  Could  the 
little  boy,  Stanley,  have  needlessly  attempted  to  run  across 
the  street  in  front  of  the  car  if  there  haa  been  no  ditch,  no 
bridge,  no  wall  of  granite,  and  no  aperture  in  the  wall  ?  And, 
if  so,  could  he  have  been  run  over  by  the  car  and  killed,  as 
he  was  ?  It  is  evident  he  could.  If  ne  could,  then  all  these 
acts  of  the  city  and  construction  company  could  be  discarded, 
and  the  death  of  the  boy  attributed  to  other  causes,  either  to 
his  own  heedlessness  or  the  negligence  of  the  car  company. 
There  is,  then,  no  necessary  connection  between  his  death  and 
the  construction  of  the  sewer  as  it  was. 

Many  refinements  have  been  indulged  in  by  text- writers  and 
judges  as  to  remote  and  proximate  cause,  and  it  is  often  diffi- 
cult to  place  the  responsibility  where  it  should  rest.  The 
fact  that  the  construction  company  may  have  built  the  granite 
wall  too  close  to  the  car-track,  and  that  this  was  afterward 
followed  by  an  injury,  does  not  make  a  case.  The  connection 
between  the  cause  and  effect  must  be  established.  It  seems 
to  us  that  under  the  allegations  of  the  petition  and  the  evi- 
dence in  this  case  either  the  acts  of  the  street-railway  com- 
pany or  of  the  little  boy  where  the  proximate  cause  or  direct 
cause  of  the  injury,  and  that  of  the  construction  company,  if 
at  all,  at  most  a  remote  cause.  In  the  language  of  the  cases 
there  is  no  act  of  the  construction  company  which  in  a  natural 
and  continuous  sequence,  unbroken  by  any  new  responsible 
cause,  produced  this  most  unfortunate  result,  and  without 
which  it  would  no  have  happened.  The  uncontradicted  evi- 
dence shows  that  after  the  boy  had  passed  through  the  wall 
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he  had  4|-  to  5  feet  vet  to  stand  or  walk  in  before  getting  on 
the  track.  There  was  then  no  such  position  of  danger  as  was 
described  in  the  petition.  As  the  public  had  never  been  in  the 
habit  of  crossing  the  street  at  this  place,  but,  on  the  contrary, 
had  used  the  street  along  the  walk  left  by  the  construction  com- 
pany, neither  the  railroad  company  nor  the  construction  com- 
pany could  reasonably  expect  any  one  to  blindly  rush  across  the 
street  at  this  place,  more  than  at  any  other  point ;  and,  if  not, 
then  it  cannot  be  said  they  might  reasonably  have  antici- 
pated the  result.  Had  the  little  boy  been  walking  south  on 
the  path  of  five  feet  left,  and  the  extra  horse  had  trampled 
on  him  by  reason  of  not  having  room,  another  and  differ- 
ent conclusion  might  have  been  reached  as  to  both  the  rail- 
road and  construction  company ;  but  we  have  no  such  case  be- 
fore us. 

When  the  uncontradicted  facts  appear  in  the  record  it  is 
competent  for  us  to  declare  as  a  matter  of  law  whether  they 
constitute  negligence,  and  under  the  facts  disclosed  herein 
we  think  the  court  below  should  have  sustained  the  demurrer 
to  the  evidence,  both  as  to  the  city  and  construction  com- 
pany, and  for  failure  to  do  so  the  judgment  is  reversed. 
All  of  this  division  concur. 

Liability  of  Street  Railway  Companies  for  Injury  to  Persons  in  the 
Street. — See  extended  note,  51  Am.  &  Eng.  R.  Cas.  192.  See,  also,  Wall  v. 
Helena  St.  R.  Co.  (Mont.),  50  A.m.  &  Eng.  R.  Cas.  474,  and  cases  cited  ia 
note,  490  ;  Newark  Pass.  R.  Co.  v.  Block,  and  note,  pott. 


Lynch 

V. 

Metbopolitan  Street  R.  Co. 

(112  Missouri,  420.) 

Negligence  of  Street  Railway  Company— Right  of  Traveller  to  Presume 
that  Company  has  Complied  with  Law.— In  an  action  against  a  street- 
railway  company  for  death  at  a  crossing,  it  was  error  to  instruct  the  jury 
that  the  deceased  had  a  right  to  presume  that  the  defendant  had  complied 
with'  the  law  as  to  providing  bells  for  its  team,  in  the  absence  of  knowl- 
edge to  the  contrary,  and  that  the  failure  to  have  bells  on  the  team  haul- 
ing the  car  was  negligence,  and  if  the  failure  to  provide  the  bells  was  the 
direct  cause  of  the  injury,  they  must  find  for  the  plaintiff,  where  it  ap- 
peared that  the  accident  happened  in  the  daytime,  that  the  street  was  clear 
from  obstructions,  that  the  team  was  moving  at  a  walk,  in  full  view  of  th& 
deceased,  who  was  well  acquainted  with  the  street  and  in  full  possession 
of  his  senses;  because  the  instruction  took  from  the  jury  the  question 
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whether,  if  the  boy  had  exercised  due  care,  he  might  have  discovered  the 
Absence  of  the  bells,  and  because  the  presumption  that  the  defendant  would 
obey  the  laws  and  attach  the  bells  must  cease  if  actual  knowledge  to  the 
<;ontrary  were  shown. 

Same— Mutual  Care  Required. — In  such  a  case  the  defendant  has  a  right 
to  rely  upon  the  exercise  uf  ordinary  prudence  on  the  part  of  the  plaintiff, 
as  in  this  case  on  the  part  of  the  deceased,  and  the  plaintiff  has  a  right 
to  presume  due  care  on  the  part  of  the  defendant,  the  obligation  being 
mutual  and  correlative. 

Care  Required  of  Young  Boy— Question  for  Jury. — In  an  action  against 
a  railway  company  of  causing  the  death  of  a  boy  10  years  old,  it  was  error 
to  instruct  the  jury  that  the  boy  was  required  to  exercise  only  such  care 
and  prudence  as  might  be  expected  of  a  boy  of  his  age  and  capacity  under 
aimilar  circumstances,  and  that  the  same  degree  of  care  and  prudence  in 
avoiding  danger  is  not  required  of  a  person  of  tender  years  and  imperfect 
discretion  as  from  a  person  of  maturer  years,  while  refusing  the  charge  to 
the  effect  that  he  was  guilty  of  negligence  if  he  was  old  enough  to  know 
the  danger  of  getting  in  front  of  a  moving  car  and  stooping  down  on  the 
track  without  looking  for  the  car,  and  if,  in  the  exercise  of  such  prudence 
as  a  boy  of  his  age  ought  to  exercise,  he  ought  to  have  known  that  the  car 
was  coming,  then  the  absence  of  bells  could  not  be  said  to  concur  in 
causing  his  injury,  since  the  instruction  assumed  that  the  boy  was  a  boy 
of  imperfect  discretion,  which  was  a  question  for  the  jury  to  determine. 

Negligence  of  Parent  Imputed  to  Child. — Where  there  was  evidence 
that  the  boy^s  mother,  the  plaintiff  in  this  case,  had  taken  the  boy  out  of 
school  because  of  a  defect  in  his  speech,  it  was  a  question  for  the  jury  to 
determine  whether  the  plaintiff,  who  was  suing  in  her  own  right,  was  neg- 
ligent in  trusting  the  child  alone  and  unattended  upon  a  principal  street 
of  the  city,  where  she  knew  that  the  cars  were  running  at  all  times  of  the 
day,  and  that  the  streets  were  usually  crowded. 

beaht  Measure  of  Damages  under  the  Statute. — The  statute  provides  that, 
whenever  any  person  shall  die  from  any  injury  resulting  from,  or  occa- 
sioned by,  the  negligence,  unreasonableness  or  criminal  intent  of  any  offi- 
cer or  employ^  while  running  or  managing  any  locomotive  or  car,  the 
employer  shall  forfeit  $5000,  which  may  be  sued  for  and  recovered  by  the 
parent.  Held,  that  the  provisions  of  the  statute  covered  a  case  where  a 
child  was  killed  by  reason  of  the  negligence  of  the  street-car  company  to 
comply  with  an  ordinance  of  the  city  requiring  bells  to  be  placed  on  the 
horses  drawing  the  car. 

Appeal  from  the  Jackson  circuit  court 

Frafty  Ferry  dc  Hagermariy  for  appellant. 

Beebe  dk  Watson  and  F.  W.  Ramadph^  for  respondent. 

Gantt,  P.J. — On  the  4th  day  of  July,  1888,  Richard  Lynch, 
A  boy  between  10  and  11  years  of  age,  residing  with  his 
widowed  mother,  in  Kansas  City,  Mo.,  within  one 
*^  '  block  of  Main  street,  the  principal  thoroughfare  of 
that  city,  was  given  a  nickel,  with  which  to  buy  himself  a 
^'  milk-shake,"  and  was  permitted  by  his  mother,  the  plaintiff 
in  this  action,  to  go  unattended  toMain  street  to  make  nis  pur- 
chase. The  defendant  was  operating  a  street  horse-car  rail- 
road on  said  street  at  the  time,  by  virtue  of  a  city  ordinance. 
The  ordinance  required  the  defendant  to  have  bells  on  all  of  its 


VOL.  56]  BTREET  RAILWAYS — NEGLIGENCE.  673 

teams  hauling  its  cars  along  said  street  to  warn  persons  on  the 
street  of  the  approach  of  its  cars.  About  10  o'clock  in  the  fore- 
noon he  was  seen  to  pass  across  said  street,  a  few  feet  in  froni 
of  one  of  defendant's  cars,  drawn  by  a  pair  of  mules,  moving 
at  that  time  in  a  walk  and  up  a  grade,  near  the  crossing  of 
Fourteenth  street.  He  crossed  in  safety,  when  apparently  he 
discovered  he  had  dropped  ]iis  money  or  something  on  tlie 
track,  and  immediately  turned,  stepped  upon  the  track,  just 
in  front  of  the  advancing  car,  stooped  down,  and  almost  in- 
stantly was  struck  by  the  mules,  or  one  of  them.  The  mules- 
became  frightened  by  stepping  on  the  boy,  and  were  excited 
by  the  firing  of  crackers  in  the  street,  and  began  at  once  to 
jump  and  plunge,  drawing  the  front  wheel  of  the  car  against 
the  boy  before  they  could  be  stopped.  The  boy  was  taken 
from  under  the  car  dead.  He  seems  to  have  been  stunned 
by  the  blow  from  the  mule's  hoof,  as  he  made  no  outciy. 
There  was  some  conflict  in  the  evidence  as  to  the  distance 
the.  boy  crossed  in  front  of  the  car,  and  how  far  he  got  before 
he  stepped  back  in  front  of  the  mules.  It  was  snown  and 
admitted  there  were  no  bells  upon  the  mules.  The  petition 
alleges  negligence  in — Firsts  failing  to  provide  sufficient  num- 
ber of  employes  to  man  the  car ;  second,  that  the  team  was 
unsafe ;  thira^  that  the  driver  was  negligent  in  failing  to  dis- 
cover the  boy  approaching  the  track  in  time  to  prevent  the 
injury  ;  fourth^  that  the  driver  was  negligent  in  failing  to  dis- 
cover the  boy  in  the  act  of  crossing  in  time  to  prevent  the  ac- 
cident; JiftK  that  the  driver  was  negligent  in  not  discovering 
the  boy  after  he  got  on  the  track  in  time  to  prevent  the  in- 
jury ;  sixthj  the  driver  failed  to  stop,  after  knocking  the  boy 
down,  in  time  to  prevent  the  injury ;  seventh^  that  defendant 
negligently  failed  to  provide  bells  on  the  mules  to  warn  per- 
sons of  the  approach  of  the  car. 

The  court  gave  the  following  instructions  for  the  plaintiff: 
(1)  "  The  jury  is  instructed  that  contributory  negligence  is  a 
defence,  and  must  be  proved  to  your  satisfaction 
by  a  preponderance  of  all  the  evidence  in  the  i"rtriwtioBit» 
case."  (2)  "  The  court  instructs  the  jury  that  the  {"^f  ^^  '  '' 
deceased,  Bichard  Lynch,  when  crossing  the  track 
and  going  back  upon  the  same,  had  a  right  to  presume  that 
defendant  had  complied  with  the  law  as  to  providing  bells 
on  said  mules,  in  absence  of  knowledge  to  the  contrary."  (3) 
"  The  courts  instructs  the  jury  that  it  was  the  duty  of  the  de- 
fendant to  have  bells  attached  to  the  mules  drawing  said 
street  car,  and  if  you  find  and  believe  from  the  evidence  that 
at  the  time  of  the  injury  the  bells  were  not  attached  to  said 
mules,  then  the  court  instructs  you  that  defendant's  failure 
to  provide  said  bells  was  negligence  ;  and  if  you  further  find 
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iind  believe  from  the  evidence  that  such  failure  to  provide 
and  attach  bells  to  said  mules  was  the  direct  cause  of  defend- 
ant being  run  over  and  killed  without  negligence  on  his  part, 
as  exphiiued  in  these  instructions,  then  your  verdict  must  be 
for  plaintiff."  (4)  "  The  jury  are  further  instructed  that  if 
they  believe  from  the  evidence  that  there  was  a  person  drinug 
said  car  before  and  at  the  time  of  said  injury,  then  it  was  the 
duty  of  said  person  to  keep  a  vigilant  watch  ahead  to  avoid 
injuring  persons  using  said  street ;  and  if  you  believe  from 
the  evidence  that  said  person  might,  by  the  exercise  of  rea- 
sonable care,  have  seen  the  deceased,  Bichard  Lynch,  in  the 
act  of  turning  around  and  attempting  to  go  on  the  track,  in 
time  so  that  by  the  exercise  of  reasonable  care  said  person 
might  have  checked  said  mules,  and  prevented  them  from 
running  over  deceased  and  causing  his  death,  then  your  ver- 
dict must  be  for  the  plaintiff."  (5)  "  Although  the  juiy  may 
believe  from  the  evidence  that  one  M.  M.  Bteery  was  acting 
in  the  capacity  of  driver  of  defendant's  car  and  mules  thereto 
attached  at  the  time  of  the  injury  complained  of,  yet  if  you 
find  and  believe  from  the  evidence  that  by  the  exercise  of  or- 
dinary care  and  prudence  on  said  Heery's  part  he  might  have 
seen  deceased,  Bichard  Lynch,  in  a  place  of  danger  in  time 
to  have  stopped  the  car  and  avoided  killing  him  ;  or  if,  by  the 
exercise  of  ordinary  care  and  prudence,  under  the  circum- 
stances detailed  in  evidence,  the  said  Heery,  while  so  driving, 
might  have  avoided  driving  over  the  said  Bichard  Lynch,  and 
killing  him,  after  he  discovered,  or  by  reasonable  care  could 
have  discovered,  his  danger — then  your  verdict  must  be  for 

Elaintiff."  (6)  "  In  determining  whether  deceased,  Bichard 
lynch,  was  guilty  of  contributory  negligence,  the  jury  are 
instructed  that  said  Bichard  Lynch,  son  of  plaintiff,  was 
required  to  exercise  only  such  care  and  prudence  as  might 
reasonably  be  expected  of  a  boy  of  his  age  and  capacity  un- 
der similar  circumstances,  and  that  the  same  degree  of  care 
and  prudence  in  avoiding  danger  is  not  required  from  a  per- 
son of  tender  years  and  imperfect  discretion  as  from  a  person 
of  mature  years  and  greater  discretion  under  similar  circum- 
stances." (7)  "  The  jury  are  instructed,  thougli  you  should 
believe  from  the  evidence  that  the  deceased,  Bichard  Lynch, 
was  negligent  in  going  back  on  defendant's  tracks  to  pick  up 
something,  yet  that  will  not  prevent  a  recovery  if  you  further 
believe  and  find  from  the  evidence  that  a  person  was  driving 
prior  to  and  at  the  time  of  the  injury,  and  by  the  exercise  of 
reasonable  care  might  have  discovered  the  deceased  in  the 
act  of  going  back  on  said  track  in  time,  by  the  exercise  of 
reasonable  care,  to  have  prevented  the  mules  from  running 
over  and  killing  him,  then  your  verdict  must  be  for  plaintiff." 
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{8)  "  You  are  instructed  that  there  is  no  negligence  proven 
against  plaintiff,  Ella  Lynch,  in  this  cause."  (9)  "  If  you 
find  for  the  plaintiff  in  this  cause,  you  will  assess  her  dam* 
ages  at  the  sum  of  five  thousand  dollars."  (12)  "  The  jury 
are  instructed  that  ordinary  care,  as  mentioned  in  these  in- 
structions, depends  on  the  circumstances  and  facts  of  each 
particular  case  or  situation  with  reference  to  which  the  term 
IS  used.  It  is  such  care  as  a  person  of  ordinary  caution  and 
prudence  would  usually  exercise  in  the  same  situation  and 
circumstances.  The  jury  are  further  cautioned  that  all  the 
instructions  given  to  them  in  this  cause  are  to  be  considered 
together,  and  as  explanatory  of  each  other,  excepting  num- 
bers 9  and  10,  which  are  only  to  be  considered  in  the  event 
the  jury  decide  to  return  a  verdict  for  plaintiff  under  the 
other  instructions  given."  To  the  giving  of  each  and  every 
one  of  which  instructions  the  defendant  separately  at  the 
time  duly  excepted. 

The  court  gave  the  following  instructions  for  defendant : 
(2)  "  In  this  kind  of  a  case  the  plaintiff  is  bound  to  aver  in 
his  petition,  and  prove  upon  the  trial,  some  negli- 
geuGQ  on  the  part  of  the  defendant  which  was  the  instroetioiu 
direct  cause  of  the  injury  complained  of,  and  only  '<>'  defeudant. 
such  acts  of  negligence  can  be  considered  as  are 
submitted  to  your  consideration  by  the  court.  In  this  case 
the  plaintiff  charges  as  negligence  the  following  acts :  Firsts 
that  defendant  neglected  and  failed  to  provide  a  sufficient 
number  of  employes  to  take  charge  of  the  car  and  the  mules 
thereto  attached  to  render  the  operation  thereof  reasonably 
safe ;  second,  that  defendant  failed  to  furnish  the  servant  then 
and  there  operating  the  car  with  a  safe  and  suitable  team  of 
mules,  but,  on  the  contrary,  furnished  the  servant  with  an 
unsafe  and  unsuitable  team  of  mules  to  haul  said  car,  know- 
ing that  the  same  were  unsafe  and  unsuitable,  or,  by  the  exer- 
cise  of  reasonable  care,  might  have  known ;  third,  that  the 
servant  in  charge  of  said  team  and  car  failed  to  discover 
Bichard  Lynch  approaching  the  track  in  time  to  prevent  the 
team  of  mules  and  car  from  running  into  and  injuring  him ; 
fourth,  that  the  servant  in  charge  of  said  car  failed  to  discover 
said  Bichard  Lynch  in  the  act  of  crossing  the  track  in  time, 
by  the  exercise  of  ordinary  care,  to  prevent  the  injury ;  Ji/th, 
the  said  servant  failed  to  discover  the  said  Bichard  Lynch, 
after  he  got  on  the  track,  in  time  to  prevent  the  injury ;  sixth, 
the  servant  in  charge  of  said  car  failed  to  stop  it,  after  knock- 
ing said  Bichard  Lynch  down,  in  time  to  prevent  killing  him  ; 
-seventh,  that  the  defendant  negligently  and  wrongfully  failed 
to  provide  bells  on  said  team  of  mules,  to  warn  persons  pass- 
ing on  said  street  of  the  approach  of  said  car."    (3)  "  The 
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court  instructs  the  jury  that  they  cannot  consider  the  first 
act  of  negligence  alleged  and  mentioned  in  instruction  num- 
ber two."  (4)  "  The  court  instructs  the  lury  that  they  cannot 
consider  the  second  act  of  negligence  alleged  and  mentioned 
in  said  instruction  number  two."  (5)  "The  court  instructs- 
the  jury  that  they  cannot  consider  the  third  act  of  negligence 
alleged  and  mentioned  in  instruction  number  two."  (6)  "  The 
court  instructs  the  jury  that  they  cannot  consider  the  fourth 
act  of  negligence  alleged  and  mentioned  in  instruction  num- 
ber two."  (11)  "If  tne  Lynch  boy  knew  that  the  car  wae 
approaching,  or,  by  the  exercise  of  such  reasonable  prudence 
as  a  boy  of  his  age  ought  to  have  exercised,  could  have 
known  of  its  approach,  then  it  was  negligence  upon  his  part 
to  stoop  down  m  front  of  the  approaching  mules  (if  he  did 
so)."  (12)  "  If  Bichard  Lynch  was  guilty  of  negligence  which 
contributed  directly  to  his  getting  injured,  even  though  in  a- 
slight  degree,  and  a  reasonably  prudent  person  driving  the 
car,  as  soon  as  the  boy's  danger  could  have  been  seen,  could 
not  with  reasonable  prudence  have  avoided  the  injury,  you 
will  return  a  verdict  for  the  defendant."  (13)  "  If  Richard 
Lynch,  when  he  started  to  cross  in  front  of  the  car,  knew  that 
it  was  approaching,  then  there  was  no  negligence  in  failing  to 
have  bells  upon  the  mules,  even  though  there  is  an  ordinance 
on  that  subject.  The  purpose  of  such  an  ordinance  would  be 
to  give  a  warning  of  the  approach  of  the  car ;  and,  if  the  boy 
knew  of  its  approach,  the  plaintiff  cannot  claim  that  the  in- 
jury was  occasioned  by  the  want  of  a  bell."  (18)  "If  there 
was  a  person  driving  the  car  before  and  up  to  the  time  of  the 
injury,  and  such  person,  even  though  you  find  it  was  one 
Heery,  a  passenger  in  the  car,  exercised  such  care  as  a  rea> 
sonably  prudent  and  regular  driver  would  have  exercised  in  a 
like  situation,  you  cannot  and  must  not  find  that  there  was 
any  negligence  in  the  manner  in  which  the  car  was  driven.'* 
(19)  "  A  person  driving  a  street  car  is  not  required  to  i^op  his 
car  because  he  sees  a  boy  crossing  the  street.  It  is  only 
when  there  is  an  appearance  of  danger  to  the  boy,  which  a 
driver  of  reasonable  prudence  ought  to  see,  that  there  is  a 
duty  to  stop.  If,  after  the  driver  saw,  or,  by  the  exercise  of 
reasonable  prudence,  could  have  seen,  the  appearance  of  dan- 
ger of  a  collision,  and  the  person  driving  (if  any  one)  does  all 
that  a  reasonably  prudent  man  could  do  in  the  exercise  of 
reasonable  prudence  to  avert  the  injury,  and  he  stops  the 
mules  and  car  as  soon  as  he  reasonably  can,  then  he  is  not 
negligent  because  it  was  not  sooner  stopped."  (20)  "If  the 
direct  cause  of  the  Lynch  boy  being  knocked  down  was  that, 
after  crossing  the  track  in  safety  (if  he  did  so),  he  suddenly, 
and  without  warning,  stooped  back  immediately  in  front  of 
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the  mules  (if  he  did  so),  then  the  person  driving  the  car  (if 
any  one),  whether  it  was  Planck,  or  Heery,  the  passenger,  or 
both,  did  not  have  time,  acting  with  reasonable  prudence, 
after  the  boy  started  back,  to  stop  the  car  before  one  of  the 
mules  struck  the  boy  (if  it  did),  and  if  the  mules  suddenly 
became  so  frightened  by  reason  of  the  boy  being  under  them 
as  to  be  temporarily  beyond  the  control  of  the  person  or  per- 
sons attempting  to  hold  them  (if  any  one),  and  thereby  the 
death  of  the  boy  was  caused,  your  verdict  must  be  for  defend- 
ant." (21)  "  If  the  jury  find  that  Bichard  Lynch  crossed  the 
track  in  safety,  and,  after  crossing  it,  suddenly  and  without 
warning  stooped  back  in  the  track  before  the  mules  immedi- 
ately, and  there  was  not  time  after  the  boy  started  back  for  a 
person  driving  (if  any),  acting  with  reasonable  prudence,  to 
stop  the  car  before  the  mules  struck  the  boy,  and  the  mules 
suadenly  became  frightened  thereby,  so  as  to  be  temporarily 
beyond  the  control  of  the  person  driving  (if  any  one),  thereby 
killing  the  boy,  vou  will  find  a  verdict  for  the  defendant." 

The  court  refused  to  take  from  the  jury  the  5th,  6th,  and 
7th  acts  of  negligence  mentioned  in  defendant's  instruction 
No.  2.  The  court  also  refused  to  submit  to  the  jury  the  ques- 
tion of  plaintiffs  own  contributory  negligence,  and  also 
refused  tne  following  two  instructions :  (10)  "  The  court  de- 
clares to  you  as  a  matter  of  law  that  Bichard  Lynch  was 
guilty  of  negligence  on  his  part  if  he  was  old  enough  to  know 
the  danger  of  getting  in  front  of  a  moving  car  and  stooping 
down  on  the  track  immediately  in  front  of  the  mules,  without 
looking  to  see  if  the  car  was  approaching."  (14)  "If  Bichard 
Lynch,  when  he  started  to  cross  in  front  of  the  car,  in  the  ex- 
ercise of  such  reasonable  prudence  as  a  boy  of  his  age  ought 
to  have  exercised,  ought  to  have  known  that  the  car  was  ap- 
proaching, then  there  was  no  negligence  which  can  be  said  to 
concur  in  causing  the  injury  in  failing  to  have  the  bells  upon 
the  mules,  although  there  is  an  ordinance  upon  the  subject.'* 

The  jury  returned  a  verdict  for  plaintiff,  assessing  her  dam- 
ages at  $5000.  Defendant  in  due  time  filed  a  motion  for  new 
trial,  and,  the  court  having  overruled  it,  appeals  to  this  court. 
Exceptions  were  duly  saved. 

1    After  a  most  careful  consideration,  we  are  of  the  opinion 
that  the  second  instruction  for  plaintiff  ought  not  to  have 
been  given  in  this  case,  notwithstanding  it  em- 
bodies a  correct  proposition  of  law,  as  far  as  it  ^'^'ntirB 
goes.     That  instruction  is  as  follows:  "The  court  gJjjUecoiIipii- 
mstructs    the    jury  that    the   deceased,   Bichard  ueewithuw. 
Lynch,  when  crossing  the  track  and  going  back 
upon  the  same,  had  a  right  to  presume  that  defendant  had 
complied  with  the  law  as  to  providing  bells  on  said  mules,  in 
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absence  of  knowledge  to  the  contrary.'*  The  court,  in  its 
third  instruction  for  plaintiff,  fully  and  specifically  charged 
the  jury  that  the  failure  to  have  bells  on  the  mules  hauling 
the  car  was  negligence,  and,  if  the  failure  to  provide  the  bells 
was  the  direct  cause  of  the  injury  to  the  boy,  they  must  find 
for  the  plaintiff.  One  of  the  vital  issues  in  the  case  was  the 
contributory  negligence  of  the  deceased  boy,  Bichard  Lynch. 
The  giving  of  this  instruction,  in  addition  to  the  third  on  the 
same  subject,  without  modification,  had  an  effect  of  giving 
undue  prominence  to  the  fact  that  there  were  no  bells  on  the 
mules,  and  inferentially  said  to  the  jury  that  the  boy  might 
rely  upon  the  presumption  that  there  would  be  bells  on  the 
mulesy  and,  if  not,  then  he  was  exonerated  from  exercising 
that  care  and  cautioir  which  might  reasonably  be  expected  of 
one  of  his  age  and  capacity.  When  the  facts  are  known  and 
admitted,  or  are  testified  to  by  the  witnesses,  as  in  this  case, 
then  it  is  the  province  of  the  jury  to  pass  on  their  legal  effect, 
under  proper  instructions  from  the  court.  There  is  then  no 
occasion  for  indulging  in  presumptions.  "  Presumption  is  a 
principle  of  law,  by  which,  for  the  furtherance  and  support 
of  right,  facts  not  established  by  positive  evidence  are  in- 
ferred  from  circumstances."  Matth.  Pres.  Ev.  The  presump- 
tion invoked  in  this  instruction  is  of  the  class  denominated 
''  disputable."  Its  strength  and  weight  must  necessarily  be 
affected  by  the  attendant  facts,  which  will  weaken  or 
strengthen  it  as  they  accord  in  each  case  with  the  experience 
of  mankind.  In  the  instruction  itself  it  is  conceded  the  pre- 
sumption that  the  defendant  would  obey  the  law,  and  attach 
the  Dells,  must  cease  if  actual  knowledge  to  the  contrary  is 
shown.  Now,  it  is  evident  that  the  opportunities  for  knowl- 
edge in  such  a  case  jnust  affect  the  weight  of  this  presump- 
tion. Here  the  evidence  discloses  the  accident  happened  m 
the  light  of  day.  The  street  was  clear  of  obstructions.  The 
car  was  moving  at  a  walk,  jn  full  view  of  the  boy.  The  boy 
was  shown  to  have  often  been  on  the  street,  living  within  one 
block  of  it.  He  crossed  the  street,  at  most,  not  over  15  feet 
in  front  of  the  car.  He  was  not  deaf.  By  the  exercise  of  the 
slightest  prudence  he  could  have  seen  the  car,  and  known 
there  were  no  bells  on  the  mules.  The  presumption  indulged 
by  the  instruction  was  thus  apparently  negatived  by  the  evi- 
dence of  his  own  senses.  Milburn  v.  Bailroad  Co.,  86  Mo. 
104,  29  Am.  &  Eng.  B.  Cas.  244. 

Now,  is  it  not  apparent  that  a  charge  from  the  court,  under 
such  a  state  of  undisputed  facts,  that  he  might  rely  upon  a 
presumption  that  the  company  would  have  bells  on  the  mules, 
was  nothing  more  nor  less  than  an  invitation  to  the  jury 
to  excuse  the  boy  from  using  his  senses,  and  observing  what 
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was  patent  to  every  one  else  on  the  street  ?  It  was  admirably 
adapted  to  turning  the  scale  in  plaintiff's  favor  in  an  evenly- 
balanced  case,  and  gave  undue  prominence  to  one  fact,  to  the 
exclusion  of  the  others,  and  ought  not  to  have  been  been 
given.  Baker  v,  Pendergast,  32  Ohio  St.  494 ;  Jetter  v.  Bail- 
road  Co.,  *41  N.  Y.  154.  •  In  Moberly  -y.  Railroad  Co.,  98  Mo. 
183,  the  presumption  was  invoked  in  the  trial  court  that 
plaintiff  was  in  the  exercise  of  due  care  when  he  was  injured, 
but  this  court,  while  recognizing  the  presumption  as  correct 
in  a  proper  case,  held  that  it  was  reversible  error  to  give  it 
where  the  defence  was  contributory  negligence,  and  where 
there  was  abundant  evidence  from  which  plaintiff's  negligence 
might  have  been  founded;  Barclay,  J.,  sa^ng:  "The  jury 
should  have  been  left  to  make  such  finding  as  they  con- 
sidered just  on  that  issue,  without  casting  into  the  balance 
such  a  reference  to  the  presumption  obtaining  in  the  absence 
of  evidence."  And  to  the  same  effect  are  the  decisions  of  this 
<50urt  in  Bapp  v,  Bailroad  Co.,  106  Mo.  423 ;  Meyers  v.  City 
of  Kansas  (Mo.  Sup.),  18  S.  W.  Rep.  914 ;  Barr  v.  City  of  Kan- 
sas,  105  Mo.  558,  35  Am.  &  Eng.  Corp.  Cas.  485;  Bailroad 
Co.  V.  Stebbing,  62  Md.  504. 

We  are  cited  by  respondent  to  the  case  of  Correll  v.  Bail- 
road Co.,  38  Iowa,  1^0,  in  which  this  instruction  was  ap- 
proved. An  examination  of  that  case  will  disclose  that  it  was 
a  case  for  damages  for  killing  stock  on  a  crossing.  The  in- 
struction did  not  consist  of  the  excerpt  alone,  which  consti- 
tutes the  instruction  in  this  case.  The  instruction  was  as 
follows :  "  (6)  In  determining  this  question  as  to  whether  the 
plaintiff's  brother  exercised  ordinary  care,  you  will  take  into 
account  his  familiarity  with  the  crossing,  his  knowledge  of 
the  regular  time  of  the  arrival  of  trains  at  the  crossing,  the 
fact  as  to  the  manner  in  which  the  horses  and  mules  were  be- 
ing taken  over  the  track,  the  obstructions  in  the  wa^  of  a  fair 
observation  of  an  approaching  train;  and  determine  there- 
from, as  well  as  from  all  the  other  surrounding  circumstances, 
whether  he  was  wanting  in  ordinary  care  and  prudence,  as 
above  explained,  in  permitting  the  stock  to  go  upon  the  track 
when  they  did.  It  is  not  for  me  to  say  what  act  or  acts 
amount  to  negligence  on  his  part ;  this  is  for  you  to  deter- 
mine from  all  the  evidence.  It  is  proper  to  observe  that,  if 
the  brother  of  the  plaintiff  knew  of  the  regular  time  of  the 
train,  and  about  that  time  was  approaching  the  track,  a 
greater  amount  of  care  was  required  than  if  he  was  doing  the 
act  at  some  other  time.  Another  thought  in  this  connection : 
In  determining  the  question  as  to  the  negligence  of  plaintiff's 
brother,  he  had  the  right,  in  approaching  the  track,  to  assume 
that  the  trains  of  the  plaintiff  would  not  be  running  at  a  rate 
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of  speed  greater  than  six  miles  an  hour.  In  other  words,  all 
men  have  a  right  to  expect  that  others  will  not  violate  the 
the  law."  It  will  be  seen  at  once  that  the  court  imposed  on 
the  plaintiff  the  exercise  of  care  in  crossing  the  track ;  the 
duty  of  looking  for  the  tran,  which  was  not  required  in  this 
case ;  and  did  not  hesitate  to  sum  up  the  controlling  facts. 
This  is  understood  to  be  the  practice  m  that  state.  State  t;. 
Carnahan,  17  Iowa,  256 ;  Whitaker  v.  Parker,  42  Iowa,  585 ;. 
Buford  V.  McGetchie,  60  Iowa,  298.  We  see  nothing  in  that 
case  to  change  our  view  of  the  impropriety  of  giving  the  in- 
struction in  this  case,  under  the  facts  developed.  Nor  do  we 
think  this  instruction  was  cured  by  the  instructions  IL  and  13^ 
given  for  defendant.  While  the  court  in  these  instructions 
told  the  jury  that  if  the  boy  knew  the  car  was  approaching, 
or,  by  the  exercise  of  such  reasonable  prudence  as  a  boy  of 
his  age  ought  to  have  exercised,  could  have  known  of  its  ap- 
proach, then  there  was  no  negligence  in  not  having  bells,  by 
this  instruction  they  were  virtually  told  that  it  was  prudent 
in  him  to  assume  that  the  bells  were  on  the  mules,  and  thua 
the  jury  were  relieved  of  the  duty  of  inquiring  whether  by 
looking  or  listening  he  could  have  discovered  the  want  of 
bells ;  and  this  leads  us  to  remark  that  the  instruction  ought 
never  to  be  given  in  its  present  shape.  The  true  statement  of 
the  rule  is  to  be  found  in  O'Connor  v.  Bailway  Co.,  94  Mo. 
150,  32  Am.  &  Eng.  K.  Cas.  61,  as  follows :  "  The  defendant 
has  a  right  to  rely  upon  the  exercise  of  ordinary  prudence  on 
the  part  of  the  plaintiff,  as  in  this  case  on  the  part  of  de- 
ceased. So,  on  the  other  hand,  the  plaintiff  has  the  right  to 
presume  due  care  on  the  part  of  the  defendant."  In  other 
words,  the  obligation  is  mutual  and  correlative,  and  it  should 
be  stated  that  a  person,  himself  in  the  exercise  of  ordinary 
care  or  prudence,  has  the  right  to  assume  that  others  will 
obey  the  law,  and  to  act  on  that  belief.  It  cannot  mean  that 
a  plaintiff  may  recklf  ssly  disregard  all  the  laws  of  prudence 
himself,  and  yet  require  the  defendant  to  observe  caution  in 
protecting  him  against  his  own  imprudence. 

2.  This  brings  us  to  a  consideration  of  the  instructions  on 
the  question  of  the  liability  of  the  deceased  for  contributory 
negligence.  For  the  plaintiff  the  court  gave  in- 
Can  rMi«ir«d  structiou  No.  6 1  "  That  he  was  required  to  exer- 
ofyonnf  bo7.  cise  ouly  such  care  and  prudence  as  might  be  ex- 
pected of  a  boy  of  his  age  and  capacity  under 
similar  circumstances,  and  that  the  same  degree  of  care  and 
prudence  in  avoiding  danger  is  not  required  from  a  person  of 
tender  years  and  imperfect  discretion  as  from  a  person  of 
maturer  years  and  greater  discretion  under  similar  circum- 
stances ;  *'  and  refused  instructions  10  and  14,  asked  by  de-^ 
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fendant,  to  the  effect  that  he  was  guUtj  of  negligence  if  he 
was  old  enough  to  know  the  danger  of  getting  in  front  of  a 
moving  car,  and  stooping  down  on  the  track  in  front  of  the 
mules,  without  looking  to  see  if  a  car  was  approaching ; ''  and 
if,  in  the  exercise  of  such  prudence  as  a  boy  of  his  age  ought 
to  have  exercised,  he  ought  to  have  known  the  car  was  com- 
ing, then  the  absence  of  the  bells  could  not  be  said  to  concur 
in  causing  his  injury."  The  defendant  insists  that  in  the 
said  instruction  No.  6  the  trial  court  assumed  that  the  boy 
was  a  person  of  imperfect  discretion,  and  to  do  this  was  error. 
We  thmk  the  criticism  is  just.  While  this  boy  was  only  re- 
quired to  use  the  discretion  that  might  reasonably  have  been 
expected  of  one  of  his  age  and  capacity,  it  was  clearly  the 
province  of  the  jury  to  determine  what  his  age  and  capacity 
were,  and  whether  he  used  that  discretion  in  this  case.  It 
was  for  the  jury  to  determine  whether  he  was  of  imperfect 
discretion  with  respect  to  the  danger  from  this  car.  The  jury 
must  have  understood  that  the  boy,  in  the  opinion  of  the  trial 
judge,  was  of  imperfect  discretion ;  and  the  whole  tenor  of  the 
instruction  was  to  excuse  his  negligence  for  this  reason. 
This  was  error.  State  v,  Hecox,  83  Mo.  531 ;  Barr  v.  Arm- 
strong, 56  Mo.  577 ;  Eswin  v.  Railway  Co.,  96  Mo.  290 ;  Rail- 
road Co.  V.  Becker,  76  111.  25.  This  instruction  was  not  a  fair 
presentation  of  the  law  for  another  reason ;  it  stopped  short 
of  telling  the  jury  that  before  the  mother  could  recover  it 
must  have  appeared  that  the  boy  was  using  the  care  and 
caution  of  one  of  his  age  and  capacity  at  the  time  of  the  in- 
jury. 

Respondent  cites  us  to  the  case  of  Ostertag  v.  Railroad  Co., 
64  Mo.  421.  This  instruction  was  given  in  that  case  for  the 
plaintiff,  but  was  not  discussed  or  approved.  In  that  case  the 
defendant  recovered  judgment  below.  The  point  relied  on 
for  reversal  was  the  giving  of  the  second  instruction  in  the 
case  for  defendant,  which  was  as  follows :  ''  No.  2.  Although 
the  same  degree  of  care  is  not  required  on  the  part  of  a  child 
as  is  required  of  a  grown  person,  yet,  if  the  jury  believe  that 
the  boy,  Ostertag,  either  knew,  or  was  at  an  age  to  know,  that 
it  was  dangerous  and  unsafe  to  sit  under  defendant's  cars,  he 
was  required  to  avoid  such  dangerous  and  unsafe  place,  and, 
if  he  failed  to  do  so,  he  was  guilty  of  negligence."  The  ob- 
jection was  that  the  court  improperly  assumed  that  it  was 
dangerous  for  the  boy  to  sit  under  the  cars.  The  court  held 
that  there  were  some  things  that  a  court  may  assume  as  neg- 
ligence, and  said,  *^  No  one  could  doubt  it  was  hazardous  to 
sit  under  the  car."  The  defendant  did  not  appeal,  and  hence 
we  find  no  criticism  of  the  plaintiff's  instructions.  They  are 
copied,  but  not  discussed.     To  assume  that  it  is  dangerous  to 
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sit  upon  a  railroad  track  under  a  train  of  cars  is  entirely  dif- 
ferent from  assuming  that  a  boy  of  11  years  old  is  of  imper> 
feet  discretion.  Bailroad  Co.  t?.. Becker,  76  111.  25.  No  in- 
struction in  this  case  properly  required  the  jury  to  find  that 
the  deceased  was  using  the  care  and  prudence  that  might  be 
expected  of  one  of  his  age  and  capacity  when  he  was  killed. 
No.  11,  for  defendant,  came  nearer  doing  this  than  any  other. 
That,  however,  simply  told  the  jury  it  would  be  negligent  in 
the  boy,  if  he  saw  the  car  coming,  to  stoop  down  in  front  of 
it.  That  was  only  one  view  of  the  case,  and  does  cure  the 
want  of  a  proper  instruction  for  plaintiff.  The  defendant's 
refused  instruction  No.  10  has  the  same  vice  as  the  plaintiff's 
sixth.  It  assumed  the  boy  stooped  down  in  front  of  the 
mules.  It  should  have  been  left  to  the  jury  to  say  whether  he 
did  or  not. 

3.  The  court  peremptorily  instructed  the  jury  that  there 
was  no  ne^igence  shown  on  the  part  of  the  plaintiff,  Mrs. 

Lynch,  and  refused  No.  15,  asked  by  defendant: 

Ir'^r^of***'  "  ^^  *^®  J^^y  should  find  that  Kichard  Lynch  was 
piurent.^  ^^^  jouug  to  be  guilty  of  negligence,  then  you  have 
a  right  to  consider  whether  his  mother  exercised 
reasonable  care  in  letting  him  go  out  upon  Main  street  unat- 
tended. And  if  she  did  not  exercise  reasonable  care  in  so 
doing  she  was  guilty  of  negligence  which,  if  contributing  to 
the  death  of  the  boy,  prevents  a  recovery  in  this  case,  unless 
the  defendant,  by  its  agents  or  servants,  could  by  the  exercise 
of  ordinary  care,  have  discovered  him  in  a  place  of  danger  in 
time,  by  the  exercise  of  ordinary  care,  to  nave  avoided  the 
injury.  The  question  is,  Did  the  evidence  warrant  the  sub- 
mission of  Mrs.  Lynch's  contributory  negligence  to  the  jury  ? 
not,  was  she  guilty  of  negligence  as  a  matter  of  law  ?  We  do 
not  see  the  inconsistency  in  defendant's  position  that  is 
claimed  by  the  plaintiff.  Counsel  says  the  case  was  tried  on 
the  theory  that  the  boy  could  be  guilty  of  contributory  neg- 
ligence, and  hence,  if  he  was  negligent,  it  could  not  be 
charged  his  mother  was.  But  we  have  seen  that  it  is  a  ques- 
tion for  the  jury  to  say  what  his  capacity  was.  If  they  found 
he  had  little  capacity,  can  it  be  said,  as  a  matter  of  law,  that 
it  might  not  be  negligent  for  the  parent  to  send  or  trust  such 
a  child  alone  and  unattended  upon  the  principal  thorough- 
fare of  a  great  city,  where  she  knew  the  cars  were  running  at 
all  times  of  day,  on  the  national  holiday,  when  crowds  usually 
congregate  in  great  numbers? 

4.  There  was  some  evidence  that  the  mother  had  taken  the 
boy  out  of  school  because  of  a  defect  in  his  speech.  We  think 
it  was  a  question  for  the  jury  whether  her  negligence  con- 
tributed to  his  injury.    The  mother  was  suing  in  her  own 


VOL.  66]  STREET  RAILWAYS — ^NEGLIOENOE.  0B3 

right.  Beilly  v.  Railroad  Co.,  94  Mo.  600 ;  Lovett  v.  Bailwaj 
Co.,  9  Allen,  557 ;  Schierhold  v.  Railroad  Co.,  40  Cal.  447 ; 
Drew  V.  Railroad  Co.,  26  N.  T.  49 ;  Tobin  v.  Railroad  Co. 
(Mo.  Sup.),  18  8.  W.  Rep.  996. 

5.  As  to  the  measure  of  damages.  Defendant  does  not 
question  that,  if  the  jury  found  for  the  plaintiff  on  either  of 
the  two  grounds,  namely :  negligence  in  the  driver 

in  not  discovering  the  boy,  after  he  got  on  the 
track,  in  time  to  save  him,  or  failure  to  stop,  after  ■••""•«' 
knocking  the  boy  down,  in  time  to  save  him,  the  ■'•*^' 
verdict  should  be  for  $5000 ;  but  he  contends  that 
if  the  jury  found  the  failure  to  provide  bells  was  the  cause  of 
the  injury,  then  the  case  does  not  fall  within  the  first  clause 
of  section  4425.  The  argument  is  made  that  the  want  of  bells 
is  a  defect,  merely,  in  machinery,  and  that  no  one  but  a  pas- 
senger can  avail  himself  of  this,  and  that  it  was  not  negligence 
in  the  managing,  conducting,  or  running  of  its  cars.  That 
street  railways  come  within  the  scope  of  section  4425  we 
think  this  clear.  Liddy  v.  Railway  Co.,  40  Mo.  506 ;  Farris 
V.  Railway  Co.,  80  Mo.  325 ;  Welsh  v.  Railroad  Co.,  81  Mo. 
469 ;  Werner  v.  Railroad  Co.,  Id,  368.  The  ordinance  of  the 
city  required  that  "  bells  shall  at  all  times  be  attached  to  the 
animals  drawing  auy  street  car."  This  provision  stands  in 
immediate  juxtaposition  with  the  other  regulations  for  run- 
ning the  cars.  Section  850  provides  how  many  hours  a  day 
the  cars  shall  run,  at  what  intervals,  and  that  after  sunset  no 
car  shall  run  without  signal-lights,  and  then  follows  the  re- 
quirement of  bells.  It  is  clear  these  provisions  were  intended 
for  the  accommodation  of  the  travelling  public.  In  permit- 
ting these  companies  to  occupy  the  streets  with  tracKS  and 
cars  it  was  prudent  that  safeguards  should  be  thrown  around 
them  to  prevent  collisions  with  other  vehicles  and  pedes- 
trians using  the  streets.  The  purpose  of  the  bells  was  evi- 
dently to  give  notice  of  the  approach  of  the  car,  and  warn  all 
persons  off  of  the  track.  To  omit  the  bells  was  to  run  its 
car  in  a  negligent  manner,  and  in  violation  of  the  ordinance. 
To  have  the  bells  attached  and  jingling  when  moving  or  run- 
ning was  the  purpose  of  the  ordinance.  While  the  argument 
of  appellant  is  most  ingenious,  we  think  the  proper  and  fair 
conclusion  is  that,  if  the  deceased  was  killed  because  there 
were  no  bells  sounding,  to  warn  him  of  the  approach  of  the 
car,  then  his  death  was  caused  by  the  negligent  running  of 
the  car,  and,  if  the  plaintiff  recovers  at  all,  she  is  entitied 
to  $5000. 

6.  We  are  asked  simply  to  reverse  this  case  without  re- 
manding it  for  another  tnaL  We  think  there  was  evidence 
to  go  to  the  jury  under  proper  instructions.   Reasonable  men 
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might  come  to  different  conclusions  as  to  the  care  or  want  of 
care  of  the  driver  under  the  evidence,  and,  when  this  is 
the  case,  it  is  the  province  of  a  jury  to  determine  it  after 
hearing  and  seeing  the  witnesses.  The  specific  objections  to 
testimony  can  easily  be  obviated  on  a  new  trial.  And  we  do 
not  think  there  is  any  real  conflict  between  plaintiff's  fourth 
and  defendant's  second  instruction.  The  seeming  conflict 
can  be  readily  obviated  on  another  trial,  so  as  to  remove  all 
doubt. 
Judgment  reversed  and  cause  remanded.    All  concur. 

Liability  of  Street  Railway  Company  for  Injury  to  Persons  in  the  Street* 

■   See  Stanley  e.  Uaion  Depot  R.  Co.  and  note.  arUe^  p  661. 


Lincoln  Bapid  Transit  Co. 

V. 

NicHOLa 

(NAradca  Supreme  Court,  June  29,  1893.) 

Street  Railway— Municipal  Grant  of  Franchise— Exemption  From  Lia- 
bility for  Negligence! — The  granting  of  a  franchise  by  the  electors  of  a  city 
to  a  corporatiou  to  build  and  operate  a  street  railway  in  the  streets  of  the 
city  does  uot  exempt  the  street-railway  company  from  liability  for  injaries 
caused  by  its  negligeoce,  whether  such  negligence  consists  in  the  improper 
and  careless  mauagement  of  its  property,  or  in  the  character  of  th^  motive 
power  employed  in  propellinsj  its  cars. 

Attempt  to  Escape  Danger  —  Contributory  Negligence  in  Choice  of 
Action. — When  one  is  placed  Uy  the  negligeuce  of  nuother  io  a  situation  of 

Serii,  his  attempt  to  escape  danger,  even^  by  doing  an  act  which  is  also 
angeroue,  and  from  which  injury  results)  is  not  contributory  negligence 
such  as  will  prevent  him  from  recovering  for  an  injury,  if  the  attempt  was 
one  which  a<^erson  actingwith  ordinary  prudence  might  make,  under  the 
circumstances. 

CoB£Mi8SiONER8*  decision.    Error  to  Lancaster  district  court. 
Wd)8tery  Rose  dk  Fisherdick,  for  plaintiff  in  error. 
Adams  dt  Scott  and  L  IF.  Lansing,  for  defendant  in  error. 

Bagan,  C. — ^Mrs.  Nichols  sued  the  Lincoln  Rapid  Transit 

Company  in  the  district  court  of  Lancaster  county,  and  in  her 

petition  alleged  that  the  transit  company  was  a  corporation, 

and  owned  and  operated  a  street  railway  in  the 

iM  state .      ^j^y  ^£   Lincoln ;    that   said    street   railway   was 

operated  by  running  a  steam-engine  on  and  along  its  track, 
with  coaches  attached ;  that  said  engine  is  frightful  to  horses 
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^nd  teams  comiug  in  view  of  or  passing  near  it,  all  of 
which  was  well  known  to  the  transit  company ;  that  there 
was  a  large  and  almost  constant  travel  in  wagons,  buggies, 
carriages,  and  other  vehicles  drawn  by  horses  on  the  streets 
used  by  the  transit  company,  which  was  well  known  to 
it;  that,  on  the  5th  day  of  July,  1890,  and  prior  thereto, 
the  transit  company  wrongfully  and  without  right,  and  neg- 
ligently and  carelessly,  ran  said  engine  and  cars  along  cer- 
tain streets  of  said  city  of  Lincoln,  on  which  streets  there 
was  constant  travel,  as  above  stated ;  that  on  said  date,  while 
she  was  driving  along  Twelfth  street  in  said  city,  in  a  buggy 
drawn  by  a  gentle  and  quiet  horse,  the  transit  company  wroug- 
fnlly,  negligently,  and  carelessly,  and  without  warning,  ran 
«aid  engine  to  and  within  the  immediate  vicinity  of  the  place 
where  she  was  driving  said  horse ;  that  he  became  suddenly 
frightened  and  unmanageable,  and  in  said  fright  upset  said 
buggy,  and  threw  her  upon  the  track  and  ground,  and  greatly 
injured  her.  The  transit  company  pleaded  to  this  petition 
three  defences :  (1)  A  denial  of  negligence  on  its  part ;  (2)  a 
franchise  from  the  electors  of  the  city  of  Lincoln  to  operate 
its  street  railway ;  (3)  contributory  negligence  on  the  part  of 
Mrs.  Nichols.  There  was  a  trial  to  a  jury,  with  a  verdict  and 
judgment  for  Mrs.  Nichols,  and  the  transit  company  brings 
the  case  here,  and  assigns  as  errors  the  refusing  of  instruc- 
tions requested  by  it,  the  giving  of  instructions  objected  to  by 
it,  and  that  the  evidence  does  not  sustain  the  verdict. 

The  instructions  requested  by  the  transit  company  and  re- 
fused are  as  follows :  "  (4^  If  the  jury  find  that  the  plaintiff 
liad  a  fractious  or  skittish  horse,  or  that  the  plain- 
tiff was  not  a  proper  driver  of  the  horse  that  was  inntrnetioiit 
liitched  to  her  vehicle,  they  will  find  for  the  de-  eonsidered. 
fendant.  (5)  If  the  jury  find  that  plaintiff,  hj  her 
incompetence  as  a  driver,  or  by  carelessness  m  any  way,  con- 
tributed to  the  accident,  the  jury  will  find  for  the  defendant. 
{6)  If  the  jury  find  that  horses  generally  are  not  frightened  by 
the  motor-engine  of  the  defendant,  and  that  the  machine  was 
operated  with  ordinary  and  usual  care  at  the  time  of  the  ac- 
cident, they  will  find  for  the  defendant.  If  the  jury  find  that 
the  plaintiff's  horse,  while  yet  a  considerable  distance  from 
the  motor,  evinced  alarm,  and  a  tendency  to  be  frightened,  or 
become  unmanageable,  then  it  was  the  duty  of  the  plaintiff  to 
have  turned  about,  and  to  have  done  all  she  could  to  have 
avoided  the  accident ;  and,  if  the  jury  find  that  the  plaintiff 
did  not  so  do,  they  will  find  for  the  defendant. 

The  fourth  was  correctly  refused.  Whether  Mrs.  Nichols' 
horse  was  fractious  or  skittish,  or  whether  she  was  proper 
driver,  were  proper  questions  for  the  jury  to  consider  in  de- 
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termining  whether  Mrs.  Nichols  was  guilty  of  contributory 
negligence.  This  instruction  leaves  out  entirely  the  element 
of  negligence  on  the  part  of  the  transit  company.  If  the  neg- 
ligence of  the  transit  company  was  the  proximate  cause  of 
Mrs.  Nichols*  injury,  the  fact  of  her  horse  being  fractious  or 
skittish,  or  she  a  poor  driver,  would  not  relieve  the  transit 
company  from  liability.  Again,  the  trial  judge,  in  the  tenth 
paragraph  of  his  charge  to  the  jury,  told  them :  "  If  you  should 
find  from  the  evidence  that  the  horse  driven  by  plaintiff  was 
a  fractious  or  skittish  horse,  or  that  the  plaintiff  was  not  a 
proper  driver  of  said  horse,  then  plaintiff  would  be  guilty  of 
negligence  in  driving  the  horse  in  the  vicinity  of  the  motor, 
and  could  not  recover.**  So  it  appears  that  the  transit  com- 
pany has  had  the  benefit  of  the  instruction  which  it  claima 
"WAS  erroneously  refused.  Certainly  the  transit  company  wias 
not  entitled  to  an  instruction  so  broad  as  the  one  that  was 
given. 

As  to  instruction  No.  5,  asked  by  the  transit  company  and 
refused,  this  was  also  substantially  given  in  paragraph  No.  10 
of  the  court's  charge,  and  it  was  also  covered  by  instruction 
No.  7  given  to  the  jury  at  the  request  of  the  transit  company. 
That  instruction  reads  as  follows : ''  If  the  jury  find  that  plain- 
tiff, after  she  found  that  her  horse  was  alarmed  at  the  motor^ 
used  her  whip,  or  otherwise  endeavored  to  force  her  horse 
forward  toward  the  motor,  and  compelled  him  to  approach 
the  object  that  frightened  him,  such  conduct  is  negligence  on 
plaintiffs  part,  and  they  will  find  for  the  defendant.** 

As  to  instruction  No.  6,  requested  by  the  transit  company 
and  refused,  it  was  substantially  given  by  the  trial  judge  in 
the  latter  part  of  paragraph  No.  10  of  his  charge  to  the  jury 
as  follows:  "And  further,  if  you  should  find  from  the  evi- 
dence that  plaintiffs  horse,  while  yet  a  considerable  distance 
from  the  motor,  evinced  alarm,  and  a  tendency  to  be  fright- 
ened, and  threatened  accident,  then  it  was  the  duty  of  the 
plaintiff  to  turn  about,  if  she  could  have  done  so,  and  to  have 
done  all  she  could  to  avoid  accident,  or  all  that  a  reasonably 
prudent  person  would  have  done  under  the  circumstances; 
and  if  you  should  find  from  the  evidence  that  the  plaintiff  did 
not  do  so,  then  she  would  be  guilty  of  such  contributory 
negligence  as  would  prevent  her  recovering." 

Complaint  is  also  made  because  the  court  gave  to  the  jury 
the  following  instruction :  "  Whether  or  not  horses  are  gener- 
ally frightened  by  the  motor-engine  of  the  defendant  is  a 
matter  that  you  may  take  into  consideration  in  determining 
the  negligence  of  the  defendant  in  causing  the  accident  com- 
plained of,  or  the  contributory  negligence  of  the  plaintiff  as 
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to  her  actions  in  the  vicinity  of  the  motor."     Suffice  it  to  say 
that  there  was  no  error  in  the  giving  of  this  instruction. 

The  transit  company  also  claims  that  the  court  erred  in 
giving  to  the  jury  the  following  instruction  :  "  Third.  When 
a  plaintiff,  through  the  negligence  of  defendant, 
is  placed  in  a  situation  where  he  must  adopt  a  caw  required 
perilous  alternative,  or  where,  in  the  terror  of  an  p" rii^'Ufte,. 
emergency  for  which  he  is  not  responsible,  he  acts  Bstire. 
wildly  or  negligently,  and  suffers  in  consequence, 
such  negligent  conduct,  under  the  circumstances,  is  not  con- 
tributory negligence,  for  the  reason  that  persons  in  great 
peril  are  not  to  be  required  to  exercise  all  that  presence  of 
mind  and  carefulness  that  are  justly  required  of  a  careful  and 
prudent  man  under  ordinary  circumstances."  This  instruc- 
tion  told  the  jury,  in  effect,  that  if  they  found  that  Mrs. 
Nichols,  while  placed  in  a  dangerous  situation  through  the 
transit  company's  negligence,  was  frightened  and  in  terror, 
and  acted  carelessly  and  was  injured,  her  conduct,  under 
such  circumstances,  was  not  contributory  negligence ;  as  a 
person  in  great  peril  is  not  required  to  exercise  the  care  de- 
manded of  a  careful  person  under  ordinary  circumstances. 
"  A  choice  of  evils  mtj  often  be  all  that  is  left  to  a  man,  and 
he  is  not  to  blame  if  he  chooses  one,  nor  if  he  chooses  the 
greater,  if  he  is  in  circumstances  of  difficulty  and  danger  at 
the  time,  and  compelled  to  decide  hurriedly.'  Gumz  v.  Bail- 
way  Co.,  52  Wis.  672,  5  Am.  &  Eng.  E.  Cas.  583 ;  Siegrist  v. 
Arnot,  10  Mo.  App.  197 ;  Wilson  v.  Railway  Co.,  26  Minn. 
278 ;  Cuyler  v.  Dicker,  20  Hun,  177.  "  When  one  is  placed 
by  the  negligence  of  another  in  a  situation  of  peril,  nis  at- 
tempt to  escape  danger,  even  by  doing  an  act  which  is  alsa 
dangerous,  and  from  which  injury  results,  is  not  contributory 
negligence,  such  as  will  prevent  him  from  recovering  for  an 
injury,  if  the  attempt  was  one  such  as  a  person  acting  with 
ordinary  prudence  might,  under  the  circumstances,  make/*^ 
Cook  V.  Parham,  24  Ala.  21 ;  Karr  v.  Parks,  40  Cal.  188 ;  Coal 
Co.  V.  Herler,  84  111.  126 ;  Railway  Co.  v.  Becker,  76  111.  25 ;. 
Frink  v.  Potter,  17  111.  406 ;  Linnehan  v,  Sampson,  126  Mass. 
506 ;  Railway  Co.  v.  Warner,  89  Pa.  St.  59 ;  Wilson  v.  Rail- 
way Co.,  26  Minn.  278 ;  Stokes  v.  Soltenstali,  13  Pet.  181 ; 
Stickney  v.  Maidstone,  30  Vt.  738 ;  Paige  v.  Bucksport,  64 
Me.  51.  And  this  is  the  true  rule,  though  a  person  would 
not  have  been  injured  had  he  not  made  an  attempt  to  escape- 
the  threatened  danger.  Railway  Co.  v.  Mowery,  36  Ohio  St. 
418 ;  Wilson  v.  Railway  Co.,  26  Minn.  278 ;  Schultz  v.  Rail- 
way Co.,  44  Wis.  638 ;  Gumz  v.  Railway  Co.,  52  Wis.  672,  & 
Am.  &  Eng.  R.  Cas.  583. 

When  the  accident  occurred,  Mrs.  Nichols  and  the  transit 
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company's  engine  were  approaching  one  another,  and  the  con- 
tention  of  the  transit  company  is  that  Mrs.  Nichols  should 
have  turned  about  and  made  an  effort  to  escape,  and,  in  not 
doing  so,  she  was  guilty  of  contributory  negligence.  The 
evidence  is  that  on  one  side  of  the  street  stones  were  piled 
up  for  curbing  purposes,  and  she  could  not  turn  out  on  that 
side.  To  turn  the  other  way,  she  would  have  to  cross  the 
street  railway  track  in  front  of  the  coming  locomotive.  That 
she  was  frightened,  her  horse  terrified,  and  practically  un> 
manageable.  Had  she  attempted  to  cross  the  track,  and  been 
fitruck  when  crossing,  that  would  have  been  alleged  here  as 
contributory  negligence.  She  may  not  have  chosen  the  wiser 
or  safer  course.  The  trial  judge  told  the  jury :  "  If  you 
should  find  that  plaintiff's  horse,  while  yot  a  considerable 
distance  from  the  motor,  evinced  alarm,  and  a  tendency  to  be 
frightened,  and  threatened  accident,  then  it  was  the  duty  of 
the  plaintiff  to  turn  about,  if  she  could  have  done  so,  and  to 
have  done  all  she  could  to  avoid  the  accident,  or  all  that  a 
reasonably  prudent  person  would  have  done  under  the  cir- 
cumstances ;  and  if  you  should  find  from  the  evidence  that 
the  plaintiff  did  not  do  so,  then  she  would  be  guilty  of  such 
contributory  negligence  as  would  prevent  her  recovery." 
The  instruction  complained  of,  then,  while  not  very  happily 
expressed,  stated  the  law  correctly,  and  was  properly  given, 
in  view  of  paragraph  No.  10  of  the  charge  of  the  trial  judge. 

The  transit  company  insists  that  the  verdict  of  the  jury  is 
not  supported  by  the  evidence,  and  this  assumption  is  based 
on  the  contention  that  the  evidence  shows  no  negligence  on 
the  part  of  the  company.  The  grounds  of  negligence  charged 
to  the  transit  company  by  Mrs.  Nichols  in  her  petition  were 
that  it  operated  its  street  railway  by  running  a  steam-engine 
on  its  track  through  a  populous  part  of  the  city  of  Lincoln, 
and  on  streets  in  which  there  was  constant  travel  of  vehicles 
drawn  by  horses,  and  that  said  steam-engine  was  of  itself 
frightful  to  horses,  and  that  on  the  day  of  the  accident  the 
transit  company  negligently  and  carelessly  and  without  warn- 
ing  ran  the  engine  in  the  immediate  vicinity  of  herself  and 
horse,  and  so  frightened  the  latter  that  he  became  unmanage- 
able, upset  her  buggy,  and  injured  her.  The  transit  company, 
in  its  answer,  said :  "  Denies  that  its  character  of  machinery 
is  frightful  to  horses ;  denies  that  on  July  5,  1890,  it  negli- 

f;ently  or  carelessly  ran  its  motor ;  and  denies  that  it  wrong- 
ully,  negligently,  or  carelessly,  and  without  warning,  ran  its 
engine  to  the  vicinity  where  plaintiff  was  driving,  or  that  her 
horse  became  frightened,  scared,  or  unmanageable.'* 

Here,  then,  we  nave  made  these  issues :  Whether  the  transit 
company's  steam-engine  was  frightful  to  horses ;  whether  it 
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was  negligent  to  use  a  steam-engine  on  its  tracks  through  a^ 
populous  city,  and  on  much- travelled  streets ;  and  whether 
the  transit  company's  servants  in  charge  of  the  engine  and 
cars  at  the  time  of  the  accident  were  guilty  of  negligence  in 
their  management  of  the  locomotive.  There  is  evidence  in 
the  record  tending  to  support  the  allegations  that  the  engine^ 
with  its  smoke  and  steam  and  noise,  was  frightful  to  horses. 
There  was  evidence  that  at  the  time  of  the  accident  the  engine 
was  running  fast,  and  puffing  smoke ;  that  the  persons  on  the 
engine  saw  Mrs.  Nichols  when  some  distance  away ;  saw  that- 
her  horse  was  frightened ;  that  the  engine  ran  within  10  feet 
of  her  horse  before  the  buggy  was  upset ;  that  the  engine  ran 
so  close  to  her  she  could  not  turn  and  get  away.  Of  course, 
the  evidence  on  nearly  all  these  points  was  conflicting.  It 
was  a  question  for  the  jury  to  determine.  The  law  has  not 
clothed  this  court  with  authority  to  find  conclusions  of  fact 
in  cases  of  this  character. 

It  is  not  necessary  to  the  support  of  the  judgment  in  this 
case  that  we  should  decide  that  the  using  of  steam-engines 
by  the  transit   company  in  the  operation  of  its 
street  railway  was  ne&^ligence  of  itself,  but  we  have  ^•s^p"**  '■ 
aa  abiding  conviction  that  it  was.     Here  was  a  engine, 
large  and  populous  commercial  city,  whose  streets 
were  constantly  filled  with  persons  on  horseback,  in  buggies, 
wagons,  and  carriages ;  men,  women,  and  even  little  children, 
were  using  these  streets  for  business,  pleasure,  or  recreation. 
A  corporation  or  individual  who  would  put  a  steam-engine  on 
a  street  railway  in  such  streets  must  have  done  so  with  a 
reckless  disregard  and  an  utter  contempt  for  the  lives  and 
limbs  of  human  beings.     ' 

An  examination  of  the  charter  of  the  transit  company  does 
not  disclose  any  authority  for  propelling  its  street  cars  by 
steam,  and  it  is  doubtful  if  any  such  authority  was  chtirur  ex- 
conferred  by  that  instrument;  and,  if  it  was,  the  emptiou firom 
company's   franchise   would   not   excuse   it    from  iiawiitrfor 
liability  for    injuries    caused  by  its  negligences  negiigeoce. 
whether  such  negligence  consisted  in  the  mismanagement  of 
its  roads  and  cars  or  in  the  character  of  the  motive  power 
employed. 

The  judgment  of  the  district  court  was  right,  and  the  same 
is  affirmed.    The  other  commissioners  concur. 
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Newabe  Passenger  B.  Co. 

V. 

Block. 

{NeiD  Jer%ey  Court  of  Errors  and  Appeals,  Dee.  6,  1898.) 

Negligence  of  Street  Railway  Company— Duty  of  Trial  Judge. in  Direct- 
ing Verdicta — When  a  trial  judge  is  requested  to  nonsuit  or  direct  a  yerdict 
in  the  trial  of  an  action  to  enforce  a  liability  for  negligence,  his  duty  is  to 
<letermine  whether  facts  have  been  established  by  evidence  from  which 
tiegligence  may  be  reasonably  inferred.  If  the  real  facts  are  in  subetantial 
•dispute,  the  case  cannot  be  taken  from  the  jury. 

Same — Respective  Duties  of  Street  Railway  Company  and  Pedestrians. — 
The  rule  requiring  one  exercising  his  lawful  rights,  in  a  place  where  the  ex- 
•ercise  or  lawful  rights  by  others  may  put  him  in  peril,  to  use  such  precau- 
tion and  care  for  his  safety  as  a  reasonably  prudent  man  would  use  under 
the  circumstances,  is  the  measure  of  duty  for  one  who  crosses  a  public 
highway  on  foot.  He  must  use  his  powers  of  observation  to  discover  ap- 
proaching vehicles,  and  his  judgment  how  and  when  to  cross  without  col- 
lision, but  his  observation  need  not  extend  beyond  the  distance  within 
which  vehicles  moving  at  lawful  speed  would  endanger  him.  If  obstacles 
temporarily  intervene  to  prevent  observation,  he  should  wait  until  the 
required  observation  can  be  made. 

Care  Required  in  Propelling  Street  Cars  by  Electricity. — Street  cars  pro- 
pelled by  electricity,  and  running  along  land  burdened  only  with  the  ease- 
ment of  a  public  highway,  cannot  be  run  at  a  rate  of  spe^  incompatible 
with  the  lawful  and  customary  usq  of  the  highway  by  others  with  reason- 
Able  safety.  / 

Ebbob  to  supreme  conFt. 

Fanny  Block,  the  defendant  in  error,  brought  an  action  of 
tort  against  the  Newark  Passenger  Bailwaj  Company,  the 
plaintiff  in  error,  in  the  Essex  circuit,  to  recover  damages  for 
an  injury  received  from  a  car  of  the  company  running  in  a 
public  street.  After  the  evidence  was  all  in,  counsel  for  the 
railway  company  requested  the  judge  to  direct  a  verdict  in 
its  favor.  The  request  was  refused,  and  exception  was  taken. 
Other  exceptions  were  taken  to  the  charge,  and  to  refusals  to 
charge  as  requested.  After  judgment  in  favor  of  defendant 
in  error,  the  cause  was  removed  by  writ  of  error  to  the 
supreme  court,  and  error  was  assigned  on  the  exceptions. 
The  judgment  was  there  affirmed. 

Anthony  Q.  Keasbey  and  Edvxird  Q.  Keaahey^  for  plaintiff  in 
error. 

Louis  Hood  and  Samuel  £alisch,  for  defendant  in  error. 

Magie,  J. — ^In  support  of  the  assignment  of  errors  founded 


il 
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on  the  exception  to  the  refusal  of  the  trial  judge  to  direct  a 
Terdict  for  plaintiff  in  error,  it  i»  insisted  that  the 
evidence  (all  of  which  is  contained  in  the  bill  of  i>»troftri»i 
exceptions  showed  that  there  was  no  negligence  i^rtinR^Teri 
on  ite  part  producing  the  injury  for  which  the  ac-  diet, 
tion  was  brought,  but  that  there  was  negligence  on 
the  part  of  the  defendant  in  error  producing,  or  contributing 
to  produce,  her  injury.     In  reviewing  a  judgment  founded  on 
verdict  directed  by  the  trial  judge  after  the  whole  evidence 
.  was  in,  this  court  declared  that  a  jury  should  only  be  con- 
trolled in  its  verdict  by  a  peremptory  instruction  when  the 
testimony  is  of  such  a  conclusive  character  as  would  compel 
the  court,  in  the  exercise  of  a  sound  legal  discretion,  to  set 
aside  a  verdict  in  opposition  thereto,  or,  as  the  learned  chan- 
cellor who  delivered  the  opinion  said  :  "  To  put  it  more  forci- 
bly and  more  accurately,  if  the  evidence  be  such  that  the 
court   would   set  aside   any   number  of  verdicts   rendered 
gainst  it,  the  jury  may  be  controlled.'*     Crue  v.  Caldwell,  52 
K.  J.  Law,  215.     This  rule  must  furnish  the  test  of  the  pro- 
priety of  refusing  a  peremptory  direction  to  find  a  verdict. 
!t  has  been  questioned  elsewhere  whether,  in  actions  to  en- 
force a  liability  arising  from  negligence,  the  trial  judge  can 
withdraw  from  the  jury,  by  nonsuit  or  direction  for  a  verdict, 
the  question  of  negligence,  which  is  a  mixed  question  of  law 
and  fact.     In  this  state  the  power  of  the  trial  judge  to  non- 
suit has  been  exercised  and  approved  for  many  years  in  a 
long  line  of  cases  too  familiar  to  need  to  be  referred  to.     The 
power  to  direct  a  verdict  is  identical  with,  and  rests  upon  the 
same  foundation  as,  the  power  to  nonsuit.     When  in  such 
cases  the  trial  judge  is  requested  to  nonsuit  or  to  direct  a 
verdict,  his  duty  is,  as  well  expressed  by  Lord  Chancellor 
Oaibns  in  Metropolitan  Rv.  Co.  v.  Jackson,  3  App.  Cas.  193, 
to  say  whether  any  facts  nave  been  established  by  evidence 
from  which  negligence  may  be  reasonably  inferred.     If  none, 
there  is  no  case  to  go  to  a  jury ;  but  if,  from  facts  established, 
negligence  may  reasonably  and  legitimately  be  inferred,  it  is 
for  the  jury  to  say  whether  from  those  facts  negligence  ought 
to  be  inferred.     In  performing  this  function  the  trial  judge 
must  take  care  no  to  trench  on  the  peculiar  province  of  the 
jury  to  determine  questions  of  fact,  and  must  bear  in  mind 
that  the  question  is  not  whether  he  would  infer  negligence 
from  the  established  facts,  but  whether  negligence  can  be 
reasonably  and  legitimatelv  inferred  therefrom  bv  the  jury. 
It  follows  that,  if  the  real  facts  have  not  been  established  by 
the  evidence  but  remain  in  substantial  dispute,  the  trial  judge 
must  submit  them,  and  the  inferences  to  be  drawn  from  those 
which  the  jury  find  established,  to  the  determination  of  tho 
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jury.  Moebus  v:  Becker,  46  N.  J.  Law,  41 ;  Railroad  Co.  v. 
Shelton  (N.  J.  Err.  &  App.),  26  Atl.  937.  When  this  request 
was  made,  it  was  obviously  impossible  for  the  trial  judge  to 
say  what  facts  had  been  established.  The  evidence  was  con- 
tradictory to  a  degree  unusual  even  in  cases  of  this  sort.  It 
was  impossible  of  reconciliation,  and  the  real  facts  could  only 
be  determined  by  the  jury  settling  the  credit  to  be  given  ta 
witnesses,  and  weighing  and  comparing  their  variant  testi- 
mony. Under  such  circumstances  it  would  have  been  error 
to  withdraw  the  case  from  the  jury. 

The  argument  in  behalf  of  the  plaintiff  in  error  is  next 
addressed  to  an  exception  taken  to  the  ruling  of  the  trial 
Rmpeetire  j^^g®  upou  a  request  to  charge.  To  make  the  re- 
duties  of  mm-  quest  intelligible  it  should  be  stated  that  the  evi* 
panf  »Bd  dence  of  defendant  in  error  in  respect  to  the  mode 
pMiettriM.  ^  which  she  received  her  injury  was  that  she  was 
struck  and  run  over  by  a  car  of  plaintiff  in  error,  propelled  by 
electricity,  and  running  on  the  west-bound  or  north  street  car- 
track  in  Springfield  avenue,  in  Newark ;  that,  when  struck, 
she  was  crossing  the  avenue  from  south  to  north  on  a  cross- 
walk at  the  intersection  of  Prince  street  with  the  avenue ;  that 
an  east-bound  car  running  on  the  south  street  car-track  had 
stopped  upon  the  crossing,  and  she  had  waited  until  it  passed, 
when  she  went  on,  "  looking  both  sides ; "  that,  not  seeing 
any  west-bound  car,  she  stepped  on  that  track,  and  was  im- 
mediately struck  and  run  over.  It  appeared  by  the  evidence 
of  witnesses  called  by  her  that  the  east-bound  car  stopped  at 
the  crossing  and  went  on,  and  the  west-bound  car  passed  it, 
running  at  great  speed,  and  without  giving  signals;  one 
witness  estimated  the  speed  at  15  miles  an  hour.  The  re- 
quest in  question  was  as  follows :  "  If  the  jury  believe  the 
account  of  the  plaintiff  and  her  witnesses  as  to  the  fact  that 
one  car  stopped  at  Prince  street  and  passed  the  other  below 
that  street,  it  was  the  dutv  of  plaintiff  to  wait  long  enough 
before  crossing  to  allow  tne  down  car  to  pass  far  enough  for 
her  to  see  whether  another  was  coming ;  and  if  she  neglected 
that  duty  she  was  guilty  of  contributory  negligence,  and  can- 
not recover,  although  the  jury  may  believe  tliat  the  up  car 
was  going  at  an  unusual  rate  of  speed — the  track  being 
strai^t,  and  the  car  visible  far  enough  to  avoid  it  at  any 
possible  speed.*'  The  judge  declined  to  charge  in  that  re* 
spect  otherwise  than  he  had  charged,  and  this  exception  was 
taken.  The  request  is  open  to  criticism  as  asserting  a  fact 
respecting  the  distance  at  which  a  car  was  visible,  which 
was  in  dispute.  But  it  may  be  considered,  however,  as  rais- 
ing  the  question  of  the  duty  of  the  injured  person  under  th0 
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circumstances  above  set  oat,  and  whether  the  request  cor- 
rectly states  that  duty. 

It  is  first  contended  that  the  question  of  duty  in  this  case 
is  affected  by  the  fact  that  defendant  in  error  was  crossing  a 
highway  along  which  cars  propelled  by  electricity  constantly 
ran.     It  is  argued  that  the  duty  to  take  precaution  against 
danger  varies  with  the  degree  of  peril ;  that  the  lawful  use 
of  a  highway   by  such   cars    has,  hj  reason   of  their  run- 
ning at  greater  speed,  created  additional  danger  to  others 
Hsing  the  highway ;   and  that  their  duty  in  respect  to  such 
danger  has   thus  been  enhanced  and   enlarged.     It  is  even 
insisted   that   the  duty  of  persons  traversing  highways  on 
which  such  cars  run  is  like  that  imposed  on  persons  passing 
along  a  highway  where  it  is  crossed  at  grade  by  a  railroad 
operated  by  steam  power.     It  is  not  pretended,  and  the  case 
does  not  show,  that  plaintiff  in  error  has  acquired  by  legis- 
lative grant  any  right  to  run  its  cars  in  the  highway  at  any 
rate  of  speed.     Such  a  grant  to  use  a  rate  of  speed  in  high- 
ways which  would  be  destructive  of  its-  customary  use  by  oth- 
ers, and  incompatible  therewith,  would  not  be  within  legisla- 
tive competency,  except  on  compensation  made  to  the  owners 
of  the  land  traversed  by  the  highway.     Public  highways  have 
been  acquired   by  dedication  or  condemnation   for  the   use 
of  the  public  in  passing  and  repassing.     Up  to  very  recent 
times  the  public  nave  used  the  rights  of  passing  and  repass- 
ing on  highways,  on  foot  or  on  horse  back,  or  in  vehicles  drawn 
by  horses  or  other  animals.     When  authority  was  granted  to 
lay   rails  on   highways,  and  to  run  thereon  cars   drawn  by 
horses  for  the  carriage  of  passengers,  it  was  long  questioned 
whether  such  a  use  of  the  highway  did  not  impose  an  addi- 
tional burden  upon  the  land,  and  whether  such  a  grant  could 
be  made  without  compensation.      It  was  finally   settled   by 
the  weight  of  authority  that  the  use  of  the  highway  by  such 
cars  was  only  a  modification  of  the  original  use  to  which  it 
had  been  devoted,  and  that  no  additional  burden  was  im- 
posed by   such  grant.     That  doctrine  was  adopted  in  this 
state.     Citizens'  Coach  Co.  v.  Camden  H.  R.   Co.,  33  N.  J. 
Eq.  267, 1  Am.  &  Eng.  R.  Cas.  190.     But  it  must  be  conceded 
that  a  grant  of  a  right  to  use  the  highway  in  a  mode  incom- 
patible with  its  customary  use  by  the  public  would  impose  an 
additional  burden,  and  could  not  be  made  without  compen- 
sation.    The  public  has  acquired  such  rights  in  the  use  of 
highways  as  the  owners  of  the  lands  traversed  thereby  have 
yielded  or  been  deprived  of,  and  it  may  not  be  restricted  in 
the  enjoyment  of  such  rights  by  a  use  of  the  highway  incon- 
sistent and  incompatible  therewith,  at  least  without  legisla- 
tive grant.     Whether  the  public  rights  thus  acquired  may  be 
56  A.  &  E.  R.  Cas.— 88 
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thus  diminished  or  destroyed  by  legislative  grant  when  no 
compensation  is  made  to  land-owners  is  not  a  question  in- 
volved in  this  case,  and  no  opinion  is  intended  to  be  expressed 
thereon. 

As  has  been   stated,  no  legislative  grant  in  this  case  is 
shown.     The  contention  of  plaintiff  in  error  rather  takes  this 
shape :  It  asserts  that  its  cars,  propelled  by  electricity,  are 
capable  of  being  ran  at  greater  speed  than  other  vehicles  in 
the  highway,  and  that  the  public  convenience  demands,  for 
passengers  carried  in  such  cars,  what  is  called  "  rapid  transit ;" 
and  it  draws  the  inference  that  its  cars  may  therefore  be  run 
at  such  speed  as  will  satisfy  the  public  demand,  and  that 
other  persons  lawfully  using  the  highway  in  the  customaiy 
modes  must  govern  themselves  and  use  the  highway  accord- 
ingly.   Judicial  opinions  have  been  cited  to  us  which  appear 
to  support  these  extraordinary  proportions.     I  am  unable  to 
subscribe  to  the  notion  which,  carried  to  its  logical  con- 
clusion, would  permit  this  company,  and  other  companies 
running  cars   in   public  highways  propelled   by  electricity, 
cables,  etc.,  to  run  at  any  rate  of  speed  which  they  may  deem 
a  demand,  undefined  and  unrecognized  by  law,  to  require. 
The  right  to  use  the  highways  by  such  cars  is  not  paramount 
to  the  rights  of  others  in  the  customary  use  thereof.     It  must 
be  used  m  a  manner  consistent  with  such  rights  of  others. 
Such  a  paramount  right  as  is  contended  for  could  not,  in  my 
judgment,  be  granted  without  compensation,  and  it  surely 
cannot  be  acquired  from  a  vague  notion  of  a  public  demand 
for  rapid  trnsit.     There  is  no  just  analogy  between  the  right 
of  a  street-railway  running  such  cars  longitudinally  along  the 
highway  and  the  right  of  a  railroad  company  running  its  trains 
across  a  highway  at  grade.     The  latter  company  acquires  by 
condemnation  a  right  to  run  its  tracks  over  tne  lands  covered 
by  the  highway,  and  so  burdens  it  with  an  additional  ease- 
ment.    By  legislative  grant  it  uses  the  easement  so  acquired 
in  the  passage  of  trains  run  at  great  speed,  and  to  a  certain 
extent  the  public  easement  of  passage  is,  at  such  crossings, 
modified.     No  grant  for  the  acquisition  and  use  of  such  addi- 
tional easement  has  been  made  to  the  street  railways,  and 
in  the  absence  of  such  grant  no  right  to  run  cars  at  excessive 
rates  of  speed  exists.     Their  only  right  in  this  respect  is  to 
run  at  such  rate  as  will  not  interfere  with  the  customary  use 
of  the  highway  by  others  of  the  public  with  safety. 

Let  us  now  consider  whether  the  request  under  considera- 
tion correctly  states  the  duty  of  defendant  in  error  under 
the  circumstances  supposed.  The  duty  devolving  on  one  using 
a  highway  for  passage  on  foot  varies  with  the  circumstances 
which  are  infimtely  various.    It  may  be  one  degree  when  the 
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highway  is  a  quiet  country  road,  aud  of  another  degree  when 
it  is  the  crowded  street  of  a  great  city.  It  may  differ  at  dif- 
ferent hours  of  the  day,  with  respect  to  different  vehicles  and 
the  differing  rates  of  speed  at  which  they  are  moving,  and  by 
reason  of  different  opportunities  of  observation.  It  is  impos- 
sible, in  my  judgment,  to  classify  these  variant  circumstances, 
and  to  lay  down  a  precise  rule  as  to .  the  degree  of  care  re- 
quired in  each  class.  In  dealing  with  cases  of  this  sort  we 
must  recur  to  the  general  rule  which  requires  one,  in  exercis- 
ing his  lawful  rights  in  a  place  where  the  exercise  of  like  rights 
by  others  may  put  him  in  peril,  to  use  such  precaution  and 
care  for  his  safety  as  a  reasonably  prudent  man  would  use 
under  the  circumstances.  From  this  rule  it  may  be  said,  in 
general,  that  one  who  passes  on  foot  along  a  sidewalk  or  foot- 
path of  a  highway  must  use  his  powers  of  observation  in  re- 
spect to  other  passers  thereon,  and  a  reasonable  judgment  to 
avoid  collision.  In  crossing  the  roadway  a  foot  passenger 
must  likewise  use  his  powers  of  observation  to  discover  ap- 
proaching vehicles  and  a  like  judgment  when  and  how  to 
cross  without  collision.  In  the  latter  case,  doubtless,  the  de- 
gree of  care  required  exceeds  that  required  in  the  former  case, 
not  because  the  ri^ht  of  the  foot-passenger  and  the  right  of 
the  driver  of  a  vehicle  differ,  but  because  of  the  circumstances. 
The  vehicle  usually  travels  at  a  greater  speed ;  it  cannot  be 
so  quickly  stopped  or  diverted  from  its  course.  A  street  car 
cannot  deviate  from  its  track,  while  the  passer  on  foot  may 
quickly  stop,  turn  aside,  or  even  retrace  his  steps.  So,  it  may 
also  be  generally  said  that,  if  obstacles  temporarily  intervene 
to  prevent  observation,  reasonable  prudence  would  dictate  de- 
lay until  such  observation  as  is  requisite  has  been  made. 

But  the  request  before  us  brings  into  question  the  extent  to 
which  one  crossing  the  roadway  on  foot  must  extend  his  ob- 
servation. Its  claim  is  that  such  observation  must  be  ex- 
tended to  any  approaching  car,  no  matter  how  distant.  But 
this  is  obviously  an  exaggerated  notion  of  the  duty  required. 
The  most  prudent  man  would  never  suppose  himself  required 
to  thus  observe.  If  such  a  rule  of  duty  were  addpted  and 
practised  in  a  crowded  city,  the  crossing  of  many  streets  would 
be  barred  to  pedestrians  for  a  great  part  of  the  time.  The 
general  rule  to  which  we  have  recurred  does  not  justify  this 
excessive  view  of  the  duty  required.  It  will  require  one  cross- 
ing the  roadway  on  foot  to  extend  his  observation  only  to  the 
distance  within  which  vehicles  proceeding  at  customary  and 
reasonably  safe  speed  would  threaten  his  safety.  Under  this 
rule  the  defendant  in  error  should  doubtless  have  waited  until 
she  could  have  observed  any  west-bound  car  which,  travelling 
at  customary  and  reasonably  safe  speed,  might  imperil  her  in 
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crossing ;  but  she  was  not  bound  to  delay  until  she  could 
have  seen  any  car  on  that  track  at  any  distance,  coming  with 
excessive  and  dangerous  speed.  The  charge  was  ample  and 
correct  on  this  subject,  and  the  instruction  asked  lor  waa 
properly  refused. 

The  trial  judge  was  further  requested  to  charge  that  any 
one  approaching  a  crossing  must  take  notice  of  it,  and  exer- 
cise a  reasonable  measure  of  care  to  avoid  contact  with  the 
moving  car ;  and  "  if,  by  looking,  the  plaintiff  could  have  seen 
and  so  avoided  an  approaching  car,  she  cannot  recover."  The 
request  was  not  refused,  but  the  trial  judge  said  that  he  had 
"  charged  substantially  according  to  his  understanding  of  the 
law  on  that  subject."  An  exception  was  taken  to  the  charge 
so  far  as  it  did  not  embrace  "  that  secondary  proposition  " 
Such  an  exception  does  not  draw  into  review  an  omission  in 
the  charge,  if  counsel  conceived  that  a  pertinent  proposition 
of  law  had  been  omitted,  he  should  have  specifically  requested 
the  desired  instruction,  and  excepted  to  a  refusal.  If  th& 
proposition  in  question  had  been  requested  and  refused,  I 
think  there  would  have  been  no  error.  It  is  a  proposition  ap- 
plicable to  the  crossing  of  the  highway  by  the  lines  of  a  steam 
railroad.  It  is  inapplicable  to  the  crossing  of  a  street  railway, 
the  cars  on  which  must  not  exceed  such  speed  as  will  permit 
the  lawful,  customary  use  of  the  highway  by  others  with 
reasonable  safety.  Prudence  doubtless  requires  one  about 
to  cross  a  railroad  track  to  use  his  eyes  to  observe  any  ap- 
proaching car  within  his  vision;  but,  as  has  been  shown, 
prudence  does  not  require  one  crossing  the  track  of  a  street 
railway  to  extend  his  observation  to  the  whole  line  of  track 
within  his  vision,  but  only  to  such  distance  as,  assuming  the 
required  care  in  their  management,  approaching  cars  would 
imperil  his  crossing. 

Other  requests  to  charge,  the  judge  declined  to  give  other- 
wise than  already  given.  The  charge  correctly  stated  the  law 
in  the  particulars  covered  by  these  requests,  and  there  was 
no  error  in  declining  to  repeat,  in  other  language,  the  doctrines 
already  laid  down  as  law. 

The  remaining  exceptions  are  portions  of  the  charge  which^ 
it  is  urged,  tended  to  improperly  affect  the  jury.  But  the 
charge  imposed  on  the  jury,  in  the  plainest  terms,  the  duty 
of  deciding  the  disputed  questions  in  fact,  and  settliiig  the  in- 
ferences to  be  drawn  therefrom.  When  that  is  done,  com- 
ments, or  even  expressions  of  opinion,  by  the  judge  upon  the 
evidence,  are  not  open  to  exception.  Engle  v.  State,  50  N.  J. 
Law  272,  and  cases  cited.  I  may  add  that,  if  the  rule  were 
different,  the  language  of  the  charge  is  not,  in  my  opinion. 
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open  to  any  criticism  of  this  sort.    No  error  being  found,  the 
judgment  below  should  be  affirmed. 

Street  Railway  Crossings — Rights  of  Pedestrians. — In  DriscoU  v.  Market 
St.  Cable  R.  Co.,  97  Cal.  553,  in  cundrmiog  a  verdict  of  the  jury  for  the 
plaintiff,  on  the  ground  that  there  was  no  absence  of  substantial  evidence 
to  support  the  verdict,  the  court,  in  commenting  upon  the  rights  of  pedes- 
trians at  street-railway  crossings,  said  :  '*  Counsel  for  appellant,  in  his  very 
thorough  and  able  brief,  has  cited  a  number  of  cases  in  which  it  was  held 
that  the  plaintiff  could  not  recover  because  he  had  not  exercised  sufficient 
caution  in  attempting  to  cross  a  railroad  track.  Those  were  cases,  however, 
where  the  accidents  occurved  on  ordinary  steam-railroads  running  through 
the  country  at  comparatively  long  intervals  of  time  ;  and  the  rule  there 
laid  down  can  hardly  be  applied  in  all  its  strictness  to  street  railroads  in 
crowded  cities,  where  a  car  that  can  be  speedily  stopped  passes  a  crossing 
«very  two  or  three  minutes,  and  where  people  necessarily  cross  the  streets 
frequently  and  hurriedly.  Shea  v.  Railroad  Co.,  44  Cal.  414  ;  Swain  v. 
Railroad  Co.,  03  Cal.  183,  1  Thomp.  Neg.  p.  396,  and  cases  there  cited. 
Of  course,  if  all  people  exercised  the  greatest  care  and  caution  in  approach- 
ing and  crossing  railroad  tracks,  such  accidents  as  the  one  here  involved 
would  rarely,  if  ever,  occur  ;  but  the  law  does  not  expect  or  require  such 
•extreme  care.  Ordinary  care  is  all  that  is  required  ;  and  ordinary  care  is 
that  degree  of  care  which  people  of  ordinarily  prudent  habits — '  people  in 
general ' — could  be  reasonably  expected  to  exercise  under  the  circumstances 
of  a  given  case." 

Obeying  Signal  of  Watchman — TraveUernot  Relieved  from  Care, — In  Haney 
t>.  Pittsburgh,  A.  &  M.  T.  Co.  (Pa.,  Dec.  30,  1893.),  28  Atl.  Rep.  235,  it  was 
held  that  though  plaintiff,  who  was  in  a  safe  position,  was  signalled  to 
cross  the  track  by  the  company's  watchman,  he  could  not  recover,  unless 
he  acted  as  a  prudent  man  would  have  done  in  attempting  to  cross  the 
track. 

Street  Railways— Personal  \n\unet^Negligence  of  Child. — In  Sheets  v. 
Connolly  St.  R.  Co.,  54  N.  J.  518,  it  appeared  that  an  intelligent  child,  10 
^ears  old,  was  crossing  a  public  street  by  a  diagonal  cross-walk.  There 
were  no  obstructions  to  view,  and  no  passing  vehicles,  except  a  horse-car 
•coming  in  a  direction  toward  the  child,  and  which,  had  she  looked  in  the 
direction  she  was  moving,  must  have  been  seen  by  her  long  before  reaching 
the  track.  Heldj  that  a  verdict  that  she  did  not  negligently  contribute  to  an 
injury  received  by  being  knocked  down  by  the  horses  attached  to  the  car 
cannot  be  sustained. 

In  Gay  t).  Essex  Electric  St.  R,  Co.  (Mass.,  May,  1893.),  84  N.  E.  Rep. 
186,  it  was  held  that  a  street-car  company  which  left  its  cars  in  the  public 
etreets  with  unfastened  brakes,  contrary  to  a  city  ordinance,  though  know- 
ing that  the  cars  would  be  likely  to  attract  children,  was  not  liable  for 
injuries  caused  by  the  flying  back  of  a  brake  to  a  boy  who  went  upon  the 
cars  to  play.  The  child  was  considered  a  trespasser,  and  the  court  said  : 
'*  Assuming  that  there  was  evidence  for  the  jury  of  defendant's  negligence 
in  leaving  the  cars  in  the  street  as  it  did  (see  Powell  v.  Deveney,  3  Cush. 
^00.),  we  then  come  to  the  question  whether  plaintiff's  intestate  is  to  be 
regarded  as  a  trespasser,  and  joint  actor  with  the  other  children.  If  he  is, 
then  the  question  whether  he  was  in  the  exercise  of  due  care  becomes  im- 
material. His  wrongdoing  as  a  trespasser  and  joint  actor  would,  in  such 
•event,  be  a  cause  contributing  to  the  injury,  though  in  doins  what  he  did 
he  might  be  doing  no  more  than  would  naturally  be  expected  from  a  child 
of  his  age.  We  think  he  must  be  regarded  as  a  trespasser  and  joint  actor 
-with  the  other  children.     Leaving  the  cars  in  the  street  as  it  did  was  not 
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an  inyitation  or  license  by  the  defendant  to  him  to  play  upon  thenHf  eyen 
though  defendant  knew  that  they  were  calculated  to  attract  children,  and 
did  in  fact  attract  them.  Knowledge  on  the  defendant's  part  that  they  at- 
tracted children  was  not  an  invitation  or  license  to  them  ;  otherwise,  the 
fact  that  one  knowingly  maintained  on  his  own  premises  an  object  that 
allured  children  would  constitute  an  inyitation  to  them.  Nor  could  an  in- 
yitation or  license  be  implied  from  the  negligence  of  the  defendant,  if 
there  was  negligence,  in  leaving  the  cars  in  the  street.  The  most  that  can 
be  said  for  the  plaintiff  is  that  the  defendant,  knowing  that  the  cars  would 
be,  and  were,  attractive  to  children,  was  bound  to  anticipate  what  actually 
occurred,  and  to  exercise  a  corresponding  degree  of  care  to  see  that  the 
cars  were  securely  fastened  and  guarded,  and  is  liable  for  an  injury  occur- 
ring to  the  plaintiff's  intestate  through  its  failure  to  do  so.  This  assumes 
that  all  that  the  plaintiff  is  required  to  show  is  that  his  intestate  acted  as 
reasonably  might  be  expected  of  him.  But  he  mi^ht  do  that,  and  still  be 
a  wrongdoer  and  trespasser,  and  contribute  by  his  conduct  to  the  injury 
which  he  received.  If  he  did,  then  the  fact  of  his  youth,  and  the  fact  that 
the  defendant's  negligence  also  contributed  to  it,  would  not  render  the 
defendant  liable.  If  the  cars  had  been  set  in  motion  by  other  children, 
and  the  plaintiff's  intestate  had  been  injured  by  them  while  lawfully  upon 
the  highway,  the  defendant,  clearly,  would  have  been  liable.  Lane  «. 
Atlantic  Works,  107  Mass.  104,  111  Mass.  186.  But  he  was  using  the 
highway  and  the  cars  for  play,  and  was  a  joint  actor  with  other  children 
in  causing  that  to  happen  which  resulted  in  his  injury.  We  might  fairly 
assume,  if  it  were  necessary,  that  a  boy  10  years  of  age,  and  of  ordinary 
intellfgence,  would  know  that  he  had  no  right  to  play  upon  cars  which  a> 
street-railway  company  had  left  standing  in  the  streets.  Upon  the  declara- 
tion, as  we  interpret  it,  we  do  not  think  that,  under  the  decisions  in  thia 
state,  the  plain  tin  is  entitled  to  recover.  See  cases,  supra;  also,  McAlpin 
V.  Powell,  70  N.  Y.  126.  It  is  possible  a  different  result  might  be  reached 
in  the  English  courts,  though  the  law  does  not  seem  to  be  finally  settled 
there  (Lynch  v.  Nurdin,  1  Adol.  &  £.  [N.  S.],  29;  Hughes  v,  Macfie,  ^ 
Hurl.  <&  C.  744;  Mangan  v,  Atterton,  L.  R.  I  Exch.  239;  Clark  t. 
Chambers,  3  Q.  B.  Div.  327),  or  in  other  courts  in  this  country  (Railroad 
Co.  V.  Stout,  17  Wall.  657;  Keffe  «.  Railway  Co.,  21  Minn.  209;  Railway 
Co.  V.  Fitzsimmons,  22  Kan.  686)." 

Negligence  of  Nurse  Imputed  to  Parents  of  OhUd. — In  Schlenks  v.  Central 
Pass.  R.  Co.  (Ky.,  Oct.  19,  1893.),  23  8.  W.  Rep.  589,  it  was  held,  in  an 
action  for  the  death  of  a  child  run  over  by  a  street  car  at  a  crossing,  that 
the  negligence  of  a  nurse,  on  account  of  which  the  child  in  her  charge  was 
injured,  was  imputable  to  the  parents  of  the  child. 

Duty  of  Traveller  to  Stop  and  Listen.— In  Shea  v.  St.  Paul  City  R.  Co.,  50 
Minn.  395,  it  was  held  that  the  degree  of  care  required  at  the  crossing  of  a 
highway  and  an  ordinary  steam-railroad  is  not  the  test  of  care  required  in 
crossing  the  track  of  a  street  railroad  on  a  public  street.  Hence  the  rule 
in  the  former  case  that  one  approaching  the  crossing  must  look  up  and 
down  the  track  before  attempting  to  cross  is  not  necessarily  applicable  to 
the  latter*  The  failure  to  do  so  is  not,  as  a  matter  of  law,  negligence. 
The  court  said:  *^  The  evidence  show  sthat  if,  after  he  got  beyond  the 
obstruction  of  the  building  on  the  corner,  he  had  looked  northward  as  well 
as  southward,  he  could  have  seen  the  approaching  car  in  time  to  have 
stopped  his  team  before  getting  in  dangerous  proximity  to  the  car-track, 
ana  his  failure  to  do  so  is  claimed  to  be  negligence  per  m,  under  the  rule, 
80  often  applied  by  this  and  other  courts,  that  it  is  the  duty  of  a  traveller 
on  approaching  a  railroad-crossing  to  look  both  ways  for  approaching 
trains  before  attempting  to  cross  the  railroad  track.  Tlie  fallacy  in  this, 
which  runs  all  through  counsel's  argument,  is  in  assuming  that  the  degree 
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of  care  required  at  the  crossing  of  a  highway  and  an  ordinary  steam  rail- 
road is  the  test  of  the  care  required  in  crossing  the  track  of  a  street  railroad 
on  a  public  street.  The  two  cases  are  not  alike.  In  the  first  place,  street 
cars  ao  not,  or  at  least  ought  not  to,  run  at  the  same  rate  of  speed,  are  not 
attended  with  the  same  danger,  and  are  not  so  difficult  to  stop  quickly,  as 
those  of  an  ordinary  railroad.  In  the  next  place,  the  cars  of  a  street  rail- 
way have  not  the  same  right  to  the  use  of  the  track  over  which  they  travel. 
The  ordinary  railroad  is  itself  a  highway,  and  has  a  proprietary  interest  in 
and  to  its  right  of  way,  even  where  the  public  have  an  easement  for  high- 
way purposes  over  the  same  ground.  Public  necessity  requires  that  the' 
rights  of  a  traveller  on  a  highway  across  an  ordinary  railroad  should  be, 
to  a  certain  extent,  subordinate  to  those  of  the  railroad  company.  But 
a  street  railway  is  not  a  highway.  A  street  railway  company  has  a  mere 
right  to  use  the  street  in  common  with  the  public  generally.  It  is  merely 
in  aid  of  the  identical  use  for  which  the  street  was  created,  and  not  a  new 
and  independent  one,  and  it  is  on  that  very  ground  that  a  street-railway 
company  is  not  required  to  pay  compensation  to  the  owners  of  abutting 
property.  Street  cars  are  in  the  main  governed  by  the  same  rules  as  other 
vehicles  on  the  street,  and  their  owners  have  only  an  equal  right  with  the 
travelling  public  to  use  the  street — they  have  no  proprietary  right  to  any 
part  of  the  street.  Of  course  there  are  some  modifications  of  this  general 
rule  growing  out  of  the  necessities  of  the  situation.  For  example,  as  street 
cars  run  on  a  track,  they  cannot  turn  out  to  one  side  of  it.  Hence  what  is 
called  '  the  law  of  the  road  *  does  not  apply  to  them.  It  would  be  inexpe- 
dient to  attempt  any  complete  enumeration  of  the  modifications  of  or  ex- 
ceptions to  the  general  rule  of  equality  of  rights  between  street  cars  and 
other  vehicles  used  on  a  street.  But  it  is  certain  that  there  is  no  modifica- 
tion or  exception  that  relieves  a  street  railway  company  from  exercising,  at 
least,  as  much  care  to  avoid  collisions  with  other  vehicles  as  the  owners  of 
the  latter  are  required  to  exercise  in  order  to  avoid  collisions  with  the  cars. 
Defendant's  requests  to  charge,  the  refusal  to  give  which  is  assigned  as 
error,  are  framed  upon  the  theory  that  the  street  railway  has  such  a  pro- 
prietary and  superior  right  to  the  part  of  the  street  where  its  track  is  laid 
that  the  duty  of  taking  care  to  avoid  collisions  rests  exclusively  upon  other 
*  wayfarers.'  For  example,  the  second  request  was  that  *  it  is  the  duty  of 
wayfarers  using  the  street  where  railway  tracks  are  laid  to  keep  out  of  the 
way  of  trains  of  cars  which  are  being  operated  thereon ;'  and  the  third  was 
that  *■  the  conductor  or  trainmen  in  charge  of  such  train  or  car  upon  the 
street  hus  a  right  to  assume  that  wayfarers  will  keep  out  of  the  way  of  ap- 
proaching cars  which  are  being  operated  upon  the  track  of  the  railway.' 
These  requests  are  framed  upon  an  erroneous  theory  as  to  the  respective 
rights  and  duties  of  street  railway  companies  and  others  in  the  use  of  the 
Btreet,  and  were  properly  refused.  And,  for  the  reasons  already  suggested, 
the  rule  that  one  approaching  a  railroad  crossing  upon  a  highway  must 
look  up  and  down  the  track  before  he  attempts  to  cross  is  not  applicable, 
as  a  hard  and  fast  rule,  to  one  who  attempts  to  cross  a  street  car  track 
upon  a  public  street.  The  failure  to  do  so  is  not,  as  a  matter  of  law,  and 
without  regard  to  circumstances,  negligence.  Notwithstanding  plaintiff's 
failure  to  do  so  as  soon  as  he  might  have  done,  the  question  of  contributory 
negligence  was,  under  the  circumstances,  one  for  the  jury.'' 

In  Highland  Avenue  &  B.  R.  Co.  v.  Maddox  (Ala.,  June  22,  1893.),  13 
So.  Rep.  615,  it  was  held  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence so  as  to  defeat  recovery  in  the  absence  of  wanton  negligence  on  the 
part  of  the  company,  where  in  driving  a  wagon  with  curtains  closed,  he 
attempted  to  cross  a  street  railway  track  without  looking  for  a  car  at  a 
point  nearer  than  75  yards  from  the  crossing,  and  was  struck  by  a  car  ap- 
proaching him  from  behind. 
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In  Highland  Avenue  &  B.  R.  Go.  v.  Maddoz  (Ala.,  June  23,  1893.},  13 
So.  Rep.  615,  it  was  held  in  an  action  against  a  street  railway  company  for 
injuries  to  the  driver^of  a  wagon  with  which  the  defendant's  car  collided, 
that  the  mere  fact  that  the  defendant,  at  a  point  outside  the  city  limits, 
was  running  its  car  fifteen  miles  an  hour,  and  did  not  ^ive  a  signal  of  ap- 
proach, was  not  such  wanton  negligence  as  would  entitle  the  driyer  of  a 
closed  wa^on,  attempting  to  cross  the  track  without  looking,  to  damages 
sustained  in  a  collision. 


Gibbons 

WiLKESBARRE  &  SUBURBAN  St.  R   CO. 
(155  Pennsylvania  8t.  279.) 

Collision  with  Street  Car — Injury  to  Team — Contributory  Negligence — 
Choice  of  Routes* — In  au  action  against  a  street-car  company  for  injury  to 
plaintiff's  horses  caused  by  collision  with  defendant's  car,  it  was  held  that 
the  plaintiff  was  not  guilty  of  contributory  negligence  in  selecting  the 
street  upon  which  the  injury  occurred  when  he  might  have  gone  another 
route,  although  the  space  between  the  track  and  the  retaining  wall  was 
narrow,  and  an  electric-railway  causing  noise  calculated  to  frighten  horses 
was  being  operated  on  that  track. 

Duty  of  Conductor  to  Keep  Loolcout.— The  conductor  of  a  street  car  was 
guilty  of  negligence  in  not  stopping  or  slowing  up  his  car,  which  was  run- 
ning at  a  high  rate  of  speed,  where,  as  soon  as  he  came  in  sight  of  plain- 
tiff^s  horses,  they  began  to  rear  and  jump,  and  the  conductor  saw,  or  ought 
to  have  seen,  in  the  exercise  of  ordinary  prudence,  the  team,  and  that  they 
were  frightened. 

Same — Care  Required  of  Plaintiff* — If  the  driver  of  a  wagon  was  placed 
in  a  state  of  peril  by  the  negligence  of  the  motor-man  on  a  street  car,  the 
company  was  responsible  for  the  consequences  which  ensued,  though  the 
peril  might  have  been  increased  by  an  effort  made  to  avoid  it,  or  might 
have  been  lessened  or  escaped  in  the  exercise  of  unusual  courage  and  self- 
possession,  provided  the  driver  used  the  care  of  an  ordinarily  prudent  man, 
under  all  the  circumstances. 

Same — Same* — If  the  driver  of  a  Yehicle  is  placed  in  a  state  of  peril  by 
the  negligence  of  those  having  charge  of  a  car,  the  company  is  responsible 
for  the  consequences,  since  **  a  de^ndant  cannot  impute  a  want  of  vigi- 
lance to  one  injured  by  his  act  as  negligence,  if  that  very  want  of  vigilance 
were  the  consequences  of  an  omission  of  duty  on  his  part.*' 

Appeal  from  Luzerne  court  of  common  pleas. 
The  charge  of  the  court  below  was  as  follows  : 
**  This  is  a  case  in  which  the  cause  of  action,  as  alleged  by 
the  plaintiff,  is  the  defendant's  negligence.  The  defendant 
defends  upon  the  ground  that  they  were  not  negligent ;  that 
if  they  were  the  plaintiff  or  his  driver  was  negligent,  and  that 
that  negligence  contributed  to  the  injury.    We  direct  your 
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iittention  first  to  this  question  of  contributory  negligence.  If 
the  evidence  satisfies  you  that  the  plaintiff  or 
his  driver  was  guilty  of  negligence,  and  that  that  icegii^aee-- 
«ontributed  to  the  injury,  then  he  would  not  be  CoBtribatory 
entitled  to  recover.  The  law  has  no  means  of  »<«"»«»«•• 
measuring  what  proportion  of  the  injury  was  caused 
by  the  negligence  of  the  one  party  or  the  other.  In  consider- 
ing this  question  of  the  plaintift's  negligence,  we  direct  your 
attention  to  the  competency  of  Michael  to  drive  such  a  team 
at  such  a  place.  Was  he  an  incompetent  person  to  drive 
such  a  team  at  such  a  place  ?  That  is  a  question  of  fact,  to 
be  decided  by  you,  and  we  have  no  opinion  to  express  upon 
it.  It  has  been  suggested,  further,  that  as  there  was  another 
route  by  which  he  could  have  gone,  which  would  have  been 
free  from  danger,  and  as  this  route  was  a  dangerous  one, 
therefore  the  driver  was  guilty  of  contributory  negligence  in 
not  taking  the  other  route,  although  it  was  somewhat  longer. 
Of  course,  as  a  general  rule,  every  person  has  a  right  to 
travel  on  a  public  highway.  That  is  what  the  highway  is 
established  for.  But  even  in  travelling  the  public  highway, 
knowing  it  to  be  a  dangerous  one,  if  he  suffers  an  injury 
when  there  is  another  route  which  he  could  take,  by  which  he 
could  avoid  that  injury  and  that  danger,  he  would  not  be  en- 
titled to  recover.  The  question  is  whether  or  not  the  plain- 
tiff  or  his  driver  was  guilty  of  contributory  negligence  in 
selecting  this  road,  when,  according  to  the  evidence,  he  might 
have  gone  by  another.  We  say  to  you  that  it  was  not  con- 
tributory negligence,  as  matter  of  law,  for  the  driver  to  drive 
on  that  street  even  though  the  space  between  the  track  and 
the  retaining  wall  was  a  narrow  space,  and  even  though  an 
'electric  railway,  causing  noise  calculated  to  frighten  horses, 
be  operated  upon  that  track.  Whether  it  was  in  fact  con- 
tributory negligence  upon  the  part  of  the  driver  is  a  question 
to  be  decided  by  the  jury  from  all  of  the  circumstances  in  the 
case.  It  cannot  be  declared  by  the  court  as  matter  of  law. 
"We  say  to  you  that,  if  he  d^ove  on  that  street  iu  preference 
to  some  other  street,  he  took  the  risk  of  the  ordinary  perils 
incident  to  the  operation  of  the  railway  thereon,  and  was 
bound  to  exercise  care  proportioned  to  the  danger ;  but  we  do 
not  think  he  undertook  the  risks  of  extraordinary  perils 
which  he  had  no  reason  to  anticipate.  The  question  will 
arise  now,  and  will  arise  hereafter,  as  to  what  rate  of  speed 
the  car  was  going ;  as  to  whether  it  was  slowed  up  or  not ; 
whether  the  driver  had  a  reason  to  anticipate  the  operation 
of  the  car  in  the  manner  that  it  was  operated.  All  these  are 
to  be  considered  by  the  jury  in  determining  whether  or  not 
the  driver  was  guilty  of  contributory  negligence.     If  the  acci- 
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deut  resulted  from  the  operation  of  the  road  in  the  ordinary 
way, — in  the  way  that  the  plaintifi'  or  his  driver  had  a  reason 
to  anticipate  that  it  would  be  operated, — then  they  took  the 
risk  of  that  danger ;  but  they  did  not  take  the  risk  of  an  ex- 
traordinary peril,  which  they  had  no  reason  to  anticipate. 
Was  it  the  duty  of  the  driver  to  have  driven  on  and  crossed 
the  track  to  the  other  side,  where,  according  to  the  testimony, 
he  would  have  been  safe?  He  was  bound  to  exercise  th& 
care  of  an  ordinarily  prudent  man,  under  all  of  the  circum- 
stances ;  and  if  he  had  time  to  drive  onto  the  crossing,  and 
over  onto  the  other  side,  aud  the  horses  could  have  been 
driven  on  there  before  the  car  came,  then  it  would  have  been 
his  duty  to  do  so.  But  it  is  claimed  here  that  the  time  waa 
so  short  that  it  was  impossible  or  impracticable  for  him  to 
have  driven  the  horses  to  that  crossing,  and  cross  over  to  the 
other  side,  where  they  would  have  been  safe.  We  submit  it 
to  you,  as  a  question  of  fact,  whether  in  this  particular,  in 
view  of  all  of  the  circumstances,  he  exercised  the  care  of  an 
ordinarily  prudent  man. 

**  If  the  plaintiff  or  his  driver  was  not  negligent,  was  the 
defendant's  negligence  the  cause  of  the  injury  ?  It  does  not 
B«ti»M(iT6  necessarily  follow  that,  because  there  has  been  an 
riffhuof  injury,  that  therefore  there  must  be  a  recovery, 

drireni  and  The  case  must  show  negligence,  and  show  that  the 
niirMd  com-  negligence  was  the  cause  of  the  injury,  and  the 
""•  plaintiff's  negligence  did   not  contribute   thereto. 

The  defendant  is  an  incorporated  company,  and,  by  virtue  of 
the  powers  given  in  its  charter,  and  leave  given  by  the  corpo- 
rate authorities  of  the  city,  it  had  a  right  to  use  the  street 
for  the  operation  of  its  electric  railway.  This  was  not  an  ex- 
clusive right,  even  between  the  space  occupied  by  the  rails. 
The  general  public  have  a  right  to  drive  upon  that  space,  as 
well  as  the  space  by  the  side  of  the  rails ;  but,  as  the  cars 
must  run  on  the  rails,  it  necessarily  follows  that  a  driver  of 
an  ordinary  vehicle  has  no  right  to  use  the  space  between 
the  rails  to  the  exclusion  or  the  interruption  of  the  use  of 
that  space  bv  the  company,  so  that,  when  it  comes  to  a  ques- 
tion which  snail  give  way,  of  course  the  right  of  the  company 
is  superior  to  that  part  of  the  highway  to  that  of  an  ordinary 
driver.  The  company  is  not  liable  for  injury  caused  by 
frightening  horses,  provided  it  operates  its  road  with  ordinary 
care  and  prudence.  It  is  an  unavoidable  incident  to  a  lawful 
use  of  the  street  by  a  street-railway  company,  and  if  injury 
results  to  the  driver  of  an  ordinary  vehicle  as  a  consequence 
of  frightening  horses,  and  there  is  no  negligence  upon  the 

Eart  of  the  company,  it  is  not  liable.    But  while  the  company 
as  the  lawful  right  to  use  the  street,  and  to  cause  the  noisea 
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which  are  necessarily  incident  to  the  operation  of  their  road 
by  electricity,  it  is  their  duty  to  exercise  these  rights  with 
due  regard  to  the  rights  of  drivers  of  ordinary  vehicles  who- 
use  the  same  highway.  They  are  not  warrantors  of  the  safety 
of  people  travelling  upon  a  highway,  either  as  foot-passengers 
or  drivers  of  vehicles.  They  are  bound,  however,  to  use  or- 
dinary care — the  care  of  a  man  of  ordinary  prudence.  That 
is  the  degree  of  care  which  is  imposed  upon  them,  as  well  as 
the  degree  of  care  which  is  imposed  upon  the  plaintiff,  or  one 
situated  as  he  was.  It  is  the  care  of  an  ordinarily  prudeni 
man.  But  this  will  vary  with  the  circumstances.  The  su- 
preme court  have  said :  *  Negligence  consists  in  the  absence 
of  that  ordinary  care  which  a  party  ought  to  observe  under 
the  particular  circumstances  in  which  he  is  placed.  A  differ- 
ent degree  of  care  is  required  when  there  is  reason  to  appre- 
hend danger  from  that  which  is  necessary  where  none  is  to 
be  expected.'  In  determining  what  care  it  was  the  duty  of 
the  railway  to  exercise,  you  will  take  into  consideration  the 
travel  on  the  street ;  the  width  of  the  street ;  the  space  of  the 
street  which  was  left  unoccupied  by  the  railway  tracks  which 
could  be  used  by  the  drivers  of  ordinary  vehicles ;  the  space 
between  the  track  and  the  retaining-wall ;  the  height  of  this 
retaining- wall  at  that  point.  All  of  these  are  to  be  taken  into 
consideration  by  the  jury  in  determining  whether  or  not  the 
railway  company  exercised  due  care  in  operating  their  road 
at  that  point.  What  might  be  a  perfectly  proper  and  safe 
rate  of  speed  at  one  point,  and  under  one  set  of  circum- 
stances, would  be  an  unsafe  and  dangerous  rate  at  another 
point.  The  jury  are  to  take  those  things  into  consideration. 
Whether  or  not  it  was  the  duty  of  the  railway  company  ta 
give  warning  to  persons  driving  on  the  street  is  an  immaterial 
question,  as  we  view  the  case.  We  suppose  it  te  be  their  duty 
to  give  warning  at  crossings.  Whether  it  was  their  duty  to 
give  warnings  between  crossings  to  people  along  or  upon  the 
highway  is  another  matter.  It  is,  in  my  judgment,  entirely 
immaterial  here.  There  is  a  dispute  as  to  whether  the  bell 
was  rung ;  but,  as  I  say,  I  think  that  is  an  immaterial  ques- 
tion, because,  according  to  the  testimony  of  the  driver,  he  had 
a  fair  opportunity  to  see  the  car  for  at  least  nine  hundred 
feet  before  it  came  upon  him,  so  that  there  was  no  object  in 
giving  warning.  He  did  see  it,  and,  even  if  warning  wa^  not- 
given,  he  did  not  suffer  any  consequences  thereof.  With  re- 
gard ix>  the  rate  of  speed — whether  or  not  there  is  a  dispute 
as  to  that  fact:  According  te  the  testimony  of  the  witness 
Fotsoski,  in  his  judgment  the  car  was  running  at  the  rate  of 
fifteen  miles  an  hour,  and  that  it  was  stopped  within,  I  think, 
about  the  length  of  the  car,  or  length  of  the  wagon.     Accord- 
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ing  to  the  defendant's  testimony,  the  car  was  running  at  the 
rate  of  seven  or  eight  miles  an  hour.  It  will  be  for  you  to 
inquire  and  decide  what  was  the  rate  of  speed,  as  nearly  as 
jou  can,  from  the  credible  testimony  in  the  case ;  and,  sec- 
ond, whether  that  was  an  undue  rate  of  speed,  in  view  of  all 
of  the  circumstances, — in  view  of  all  the  surroundings, — the 
travel,  the  condition  of  the  highway,  the  height  of  this  wall, 
And  all  of  these  circumstances.  The  ordinance  and  contract 
fixing  six  miles  as  the  limit  of  the  speed  of  the  company  with- 
in the  city  has  been  introduced  in  evidence,  and  may  be  con- 
sidered by  the  jury  in  determining  the  question  of  whether  or 
not  this  was  an  undue  rate  of  speed.  We  say  to  you,  how- 
-ever,  that  the  fact  that  the  company  has  agreed  witn  the  city 
not  to  run  at  a  higher  rate  of  speed  than  six  miles  an  hour 
would  not  be  conclusive  evidence  that  a  higher  rate  of  speed 
would  be  a  negligent  rate  of  speed  at  this  point.  That  is  a 
matter  between  the  city  and  the  company.  It  is  a  fact  which 
is  in  evidence,  but  it  is  not  a  conclusive  fact  with  the  jury 
upon  that  question. 

**  While  the  defendant  company,  as  we  have  said,  had  the 
right  to  operate  its  railway  and  run  its  cars  upon  this  track, 
the  question  arises  w)ieiher  or  not  a  duty  rested  upon  the 
conductor  of  the  car  to  stop  or  slow  up  his  car ;  and  that  de- 

fends  upon  the  decision  of  certain  questions  of  fact,  to  which 
propose  now  to  call  your  attention,  without  going  over  the 
testimony  in  detail.  Ii  you  find  that  as  soon  as  the  car  came 
in  sight  the  horses  began  to  rear  and  jump ;  that  the  car  was 
running  at  a  high  rate  of  speed ;  that  the  conductor  did  see, 
or  ought  to  have  seen,  in  the  exercise  of  ordinary  prudence, 
the  team  and  that  they  were  frightened, — then,  in  view  of  the 
width  between  the  track  and  the  retaining-wall,  was  it  not 
the  duty  of  the  conductor  to  stop,  or  at  least  to  slow  up,  his 
car  ?  Would  not  an  omission  to  do  so  be  negligence  ?  Would 
not  a  man  of  ordinary  prudence,  seeing  a  person  approaching 
under  such  circumstances,  exercise  that  degree  of  care  ?  If 
«o,  then  it  would  be  negligence,  and  we  submit  that  question 
of  fact  to  you.  But  if  the  car  was  running  at  the  rate  of  only 
six  or  eight  miles  an  hour,  and  the  horses  did  not  begin  to 
show  signs  of  fright  until  the  car  was  close  at  hand,  and  if 
the  conductor  at  once  stopped  his  car  as  soon  as  it  was  prac- 
ticable to  do  so,  but  the  horse  jumped,  or  was  pushed,  or  was 
crowded  against  the  car,  and  thus  injured,  this  was  a  risk 
which  the  driver  assumed  in  driving  upon  the  street,  and  the 
plaintiff  cannot  recover.  You  will  see  that  it  will  be  impor- 
tant for  you  to  determine  whether  the  facts  were  as  alleged 
by  the  plaintiff,  or  alleged  bv  the  defendant ;  and  in  deciding 
this  question  of  fact  you  will  be  governed  by  the  weight  of 
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the  credible  testimony  in  the  case,  and  not  by  any  sympathy 
or  prejudice  which  may  have  arisen.  In  case  you  find  in 
favor  of  the  plaintiff,  then  he  will  be  entitled  to  recover  the 
fair  market  value  of  the  horse,  the  cost  of  repairing  his  wagon 
and  harness,  the  cost  of  burying  the  horse,  and  the  cost  of 
watching  the  horse  during  that  half  day  until  it  could  be  re- 
moved. While  the  plaintiff  is  not  entitled,  as  matter  of  right, 
to  interest  upon  the  amount  of  this  injury,  yet  the  jury  may 
take  into  consideration,  in  measuring  the  damages,  the  lapse 
of  time  between  the  injury  and  the  date  of  verdict,  if  they 
deem  it  proper  to  do  so. 

"  Plaintiffs  counsel  request  us  to  charge :  '  (1)  The  general 
rule  is  that  a  man  is  answerable  for  the  consequences  of  a 
fault  which  are  natural  and  probable,  and  might,  therefore,, 
be  foreseen  by  ordinary  forecast  Hence  the  circumstances 
of  this  case,  the  condition  of  the  road  at  the  place  of  accident, 
the  apparent  danger  to  which  man  and  beast  were  exposed^ 
the  evident  fact  that  the  horses  were  no  longer  controllable, 
must  have  indicated  to  the  mind  of  the  car-runner  the  great- 
est danger  to  move  his  car  against  the  team,  or  attempt  to 
pass  in  the  manner  that  he  did,  and  was  therefore  responsible 
for  the  consequences  of  a  rash  act,  and  guilty,  in  a  high  de- 
gree, of  negligence.*  We  decline  to  charge  as  requested  in 
that  point.  It  assumes  facts  which  are  for  the  jury,  and  not 
for  the  court.  *  (2)  Where  a  party  is  dealing  with  a  subject 
full  of  risk  greater  caution  and  diligence  are  required  to  pre- 
vent injury  by  reason  of  it.  Hence  the  responsibilities  under- 
taken by  the  defendants  in  running  cars  through  the  public 
streets  in  the  manner  and  by  the  means  referred  to  m  this 
case,  require  greater  care  and  diligence  than  by  the  more  or- 
dinary and  less  dangerous  mode  of  conveyance  heretofore 
used.  But  much  more  so  in  a  case  like  this,  when  there  was 
every  reason  to  apprehend  danger.  It  became  and  was  his 
duty  to  stop  and  permit  the  driver  to  pass,  and  his  not  doing 
so  was  such  negligence  as  leaves  the  defendant  liable  in  dam- 
ages  for  the  consequences  of  a  wrongful  act*  We  decline  to 
charge  as  requested  in  that  point,  because  it  assumes  facts 
which  are  to  be  passed  upon  and  found  by  the  jury  if  the  evi- 
dence warrants,  but  not  if  the  evidence  does  not  warrant  it 
*  (3)  If  the  driver  was  placed  in  a  state  of  peril  by  the  negli- 
gence of  the  car-runner,  the  defendants  are  responsible  for 
the  consequences  which  ensued,  though  the  jury  may  believe 
that  the  peril  may  have  been  increased  by  an  effort  made  to 
avoid  it,  or  that  it  might  have  been  lessened  or  escaped  by 
the  exercise  of  unusual  courage  and  self-possession.*  We  an- 
swer that  point  in  the  affirmative,  provided,  of  course,  he  used 
ordinary  care ;  if  he  used  the  care  of  an  ordinarily  prudent 
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man,  under  all  of  the  circumstances.  That  would  be  the 
measure  of  his  duty.  He  cannot  be  held  responsible  for  a 
failure  to  exercise  unusual  courage  and  self-possession,  pro- 
vided his  peril  was  caused  by  the  negligence  of  the  defend- 
ant company.  *  (4)  If  the  driver  was  placed  in  a  state  of  peril 
by  the  negligence  of  those  having  charge  of  the  car,  the  de- 
fendants are  responsible  for  the  consequences,  as  a  defendant 
cannot  impute  a  want  of  vigilance  to  one  injured  by  his  act 
as  negligence,  if  that  very  want  of  vigilance  were  the  conse- 
quences of  an  omission  of  duty  on  his  part.'  This  point  is 
affirmed.  Defendant's  counsel  request  us  to  charge :  '  That 
the  plaintiff  cannot  recover,  and  the  verdict  must  be  for  the 
defendant.'  We  decline  to  charge  as  requested  in  that  point, 
and  submit  it  to  you  as  question  of  fact,  under  the  instructions 
we  have  given." 

The  assignments  of  error  were  as  follows:   "First.  The 
court  erred  in  charging  as  follows :  *  The  question  is  whether 
or  not  the  plaintiff  or  his  driver  was  guilty  of  con- 
Atsignmento     tributory  negligence  in  selecting  this  road,  wheo, 
4>r error.  according  to  the  evidence,  he  might  have  gone  by 

another.  We  say  to  you  thatit  was  not  contributory 
negligence,  as  matter  of  law,  for  the  driver  to  drive  on  that 
street,  even  though  the  space  between  the  track  and  the  re- 
taining-wall  was  a  narrow  space,  and  even  though  an  electric 
railway,  causing  noise  calculated  to  frighten  horses,  be  oper- 
ated on  that  track.'  Second.  The  court  erred  in  charging  as 
follows :  '  If  you  find  that  as  soon  as  the  car  came  in  sight  the 
horses  began  to  rear  and  jump ;  that  the  car  was  running  at  a 
high  rate  of  speed ;  that  the  conductor  saw,  or  ought  to  have 
seen,  in  the  exercise  of  ordinary  prudence  the  team,  and  that 
they  were  frightened — then,  in  view  of  the  width  between  the 
track  and  the  retaining  wall,  was  it  not  the  duty  of  the  con- 
ductor to  stop,  or  at  least  to  slow  up,  his  car  ?'  Third.  The 
court  erred  in  affirming  the  plaintiff's  third  point,  as  follows : 
*  (3)  If  the  driver  was  placed  in  a  state  of  peril  by  the  negli- 
gence of  the  car-runner,  the  defendants  are  responsible  for  the 
consequences  which  ensued,  though  the  jury  may  believe  that 
the  peril  may  have  been  increased  by  an  effort  made  to  avoid 
it,  or  that  it  might  have  been  lessened  or  escaped  by  the  ex- 
ercise of  unusual  courage  and  self-possession.'  Which  point 
the  court  answered  as  follows :  *  We  answer  that  point  in  the 
affirmative,  provided,  of  course,  he  used  ordinary  care  ;  if  he 
used  the  care  of  an  ordinarily  prudent  man,  under  all  of  the 
circumstances.  That,  of  course,  would  be  the  measure  of  his 
duty.  He  cannot  be  held  responsible  for  a  failure  to  exercise 
unusual  courage  and  self-possession,  provided  his  peril  was 
caused  by  the  negligence  of  the  defendant  company.    Fourth. 
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The  court  erred  in  affirming  the  plaintiff's  fourth  point,  as  fol- 
lows :  *  (4)  If  the  driver  was  placed  in  a  state  of  peril  by  the 
negligence  of  those  having  charge  of  the  car,  the  defendants 
iire  responsible  for  the  consequences,  as  a  defendant  cannot 
impute  a  want  of  vigilance  to  one  injured  by  his  act  as  negli- 
gence, if  that  very  want  of  vigilance  were  the  consequences  of 
an  omission  of  duty  on  his  part.'  Which  point  the  court  an- 
swered as  follows  :  *This  point  we  affirm.'  Fifth.  The  court 
erred  in  refusing  to  affirm  the  defendant's  point,  as  follows : 
■*  The  plaintiff  cannot  recover,  and  the  verdict  must  be  for  the 
defendant.'  Which  the  court  answered  as  follows  :  *  We  de- 
cline to  charge  as  requested  in  that  point,  and  submit  it  to 
joxL  as  a  question  of  fact,  under  the  instructions  given  you.  " 

1).  A.  Felly  Jr.f  and  O.  H.  Bedford^  for  appellant. 

B.  McManuSy  for  appellee. 

Per  Curiam. — This  case  depended  entirely  on  questions  of 
fact,  which  were  fairly  submitted  to  the  jury  in  a  clear  and 
adequate  charge,  to  which  no  just  exception  can  be  taken. 
The  controlling  questions  were  the  alleged  negligence  of  de- 
fendant's employes  in  charge  of  its  car,  resulting  in  the  injury 
And  loss  of  plaintiff's  horse,  on  the  one  hand,  and  the  alleged 
contributory  negligence  of  plaintiff's  driver,  on  the  other.  In 
view  of  the  testimony,  these  were  both  questions  of  fact,  ex- 
clusively for  the  consideration  of  the  jury.  To  have  instructed 
them  to  find  for  defendant  company,  as  requested,  would  have 
been  manifest  error.  The  plaintiff's  driver  had  as  much  right 
to  be  on  the  highway  with  nis  employer's  team  as  the  defend- 
ant had  to  be  there  with  its  passenger  car.  As  was  said  by 
Mr.  Justice  Heydrick  in  Gilmore  v,  ^Railway  Co.,  153  Pa.  St. 
31:  "  Street-railway  companies  have  not  an  exclusive  right  to 
the  highways  upon  which  they  are  permitted  to  run  their  cars, 
or  even  to  the  use  of  their  own  track.  The  public  have  a 
right  to  use  these  tracks  in  common  with  the  railway  com- 
panies, and  therefore,  while  the  rights  of  the  latter  are  in  some 
respects  superior  to  those  of  the  former,  as  was  said  in  Chris- 
man  V.  Railway  Co.,  150  Pa.  St.  180,  it  is  not  negligence  per 
3€  for  a  citizen  to  be  anywhere  upon  such  tracks.  So  long  as 
the  right  of  a  common  user  of  the  tracks  exists  in  the  public, 
it  is  the  duty  of  passenger  railway  companies  to  exercise  such 
watchful  care  as  will  prevent  accidents  or  injuries  to  persons 
who,  without  negligence  on  their  own  part,  may  not  at  the 
moment  be  able  to  get  out  of  the  way  of  a  passing  car.  The 
degree  of  care  to  be  exercised  must  necessarily  vary  with  the 
circumstances,  and  therefore  no  unbending  rule  can  be  laid 
down."  The  excerpts  from  the  learned  judge's  charge,  re- 
•cited  in  the  first  and  second  specifications,  are  entirely  free 
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from  error.  The  instructions  to  the  jury,  therein  contained^ 
were  not  only  warranted  by  the  testimony,  but,  in  the  circum- 
stances, they  were  necessary  and  appropriate.  As  qualified  by 
the  learned  judge,  plaintifiTs  point  recited  in  the  third  speci- 
fication was  rightly  affirmed.  Plaintiff's  point  recited  in  the 
fourth  specification  was  also  rightly  afiirmed. 

The  verdict  in  favor  of  plaintiff  is  predicated  of  findings  of 
facts  which  were  clearly  warranted  by  the  testimony,  and  there 
is  no  reason  why  the  judgment  entered  thereon  should  he 
disturbed. 

Judgment  affirmed. 

Collisions  with  Street  Cars— Duty  of  briver. — In  Sheets  e.  CoDnoUy  St. 
K.  Co.,  54  N.  J.  518,  it  was  held  that,  when  one  duty  of  the  driver  of  a 
horse  car  was  to  collect  the  fare  from  passengers,  it  was  erroneous  to  charge 
that  the  jury,  in  determining  the  care  exercised  by  the  driver  at  the  time 
of  a  collision,  might  consider  the  fact  that  one  of  his  duties  was  the  collec- 
tion of  fares,  when  the  evidence  was  uncontradicted  that  at  the  time  in 
question  there  were  no  passengers  from  whom  to  collect  fares. 

Speed  of  Car — Duty  of  Employes. — In  Watson  c.  Minneapolis  St.  R.  Co. 
(Minn.,  June  27,  1893.),  55  N.  W.  Rep.  742,  it  was  held  that,  upon  much- 
travelled  streets  in  a  city,  it  is  negligence  to  run  an  electric  street-railway 
car  over  a  crossing  at  a  high  and  dangerous  rate  of  speed  ;  and  it  is  also 
negligence  to  run  it  over  a  crossing,  the  person  in  charge  of  it  not  being  on 
the  lookout,  nor  having  the  car  under  control,  nor  using  the  proper  meana 
to  stop  it  so  as  to  avoid  a  collision. 

Respective  Rights  of  Cars  and  Other  Vehicles. — In  Watson  v,  Minneapolis 
St.  R.  Co.  (Minn.,  June  27,  1893.),  55  N.  W.  Rep.  742,  it  was  held  that  a 
street-railway  car  has  no  priority  of  way  at  a  street-crossing,  with  respect 
to  other  vehicles,  and  when  the  driver  of  such  another  vehicle,  approach- 
ing  the  street-railway  track  to  cross  it,  sees  a  car  approaching  at  such  a 
distance  that  he  can  apparently  make  the  crossing  safely,  he  has  a  ri^ht  to 
attempt  it,  and  it  is  not  negligence  per  se  in  him  to  attempt  it  without 
looking  a  second  time  at  the  car. 

In  Watson  v,  Minneapolis  St.  R.  Co.  (Minn.,  June  27,  1893.),  55  K.  W.  Rep. 
742,  it  was  held  that,  at  a  street-crossing,  as  high  degree  of  care  is  required 
of  those  in  charge  of  an  electric  street  car  as  of  those  driving  other  vehicles. 

In  Driscoll  «.  West  End  St.  R.  Co.  (Mass.,  May  19,  1893.),  34  N.  £.  Rep. 
171,  it  was  held  that  the  question  of  the  exercise  of  care  by  both  parties 
was  for  the  jury,  where,  in  an  action  against  a  street-car  company  for  per* 
sonal  injuries  caused  by  an  electric  car  colliding  with  a  loaded  wagon, 
there  was  evidence  that  the  plaintiff  saw  the  car  400  feet  away,  when  he 
started  to  drive  across;  that  it  was  then  light;  that  when  he -saw  the  car 
was  getting  close  to  him  he  **  stirred  up*^  his  horses  to  get  over  the  tracks; 
and  that  the  driver  of  the  car  applied  the  brakes  only  when  the  front  of 
the  car  was  twenty  feet  from  the  plaintiff.  The  question  of  the  respective 
rights  of  car  companies  and  drivers  of  vehicles  was  thus  considered  by  the 
court:  *^  Street- railway  companies  are  not  subject  to  the  provisions  of  Pub. 
St.  c.  93.  By  Pub.  St.  c.  113,  §37,  whoever  maliciously  delays  or  obstructs 
the  passing  of  the  cars  on  the  tracks  of  such  a  company  is  to  be  punished^ 
and  by  section  38,  Id,^  the  company  is  to  be  punished  if  it  wilfully  or  neg- 
ligently obstructs  the  passing  of  carriages  over  a  street  or  highway.  Street* 
railway  companies,  under  the  decision  of  Com.  «.  Temple,  14  Gray,  69,  in 
running  their  cars,  have  certain  fights  in  the  streets  different  from  those 
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which  belong  to  the  drivers  of  ordiaarj  vehicles,  but  none  of  these  rights 
is  directly  involved  in  the  case  at  bar,  although  it  may  perhaps  be  a  fact  to 
be  considered  that  the  plain tiff^s  wagon  could  proceed  in  any  direction 
along  the  streets,  while  the  defendant's  car  must  proceed,  if  at  all,  on  the 
line  of  its  tracks.  The  drivers  and  conductors  of  street-railway  cars,  what- 
ever the  motive  power,  have  in  general  the  same  rights  and  duties  with  ref- 
erence to  other  vehicles  crossing  their  course  that  the  drivers  of  omnibuses 
have,  for  example,  or  that  the  driver  of  any  other  vehicle  has.  O^Neil  v. 
Railroad  Co.,  129  N.  Y.  125.  It  was  said  in  Com.  v.  Temple,  that  *  where 
the  entire  public,  each  according  to  his  own  exigencies,  has  a  right  to  the 
use  of  the  highway,  in  the  absence  of  any  special  regulation  by  law,  the 
right  of  each  is  equal.'  *  Each  may  use  it  to  his  own  best  advantage,  but 
with  a  just  regard  to  the  like  right  of  others.  Persons  in  light  carriages, 
for  the  conveyance  of  persons  only,  have  occasion,  and  of  course  a  right, 
when  not  expressly  limited  by  law,  to  travel  at  a  high  rate  of  speed,  so 
that  they  do  not  endanger  others.  But  all  foot-passengers,  including 
aged  persons,  women,  and  children,  have  an  equal  riffht  to  cross  thr 
streets,  and  all  drivers  of  teams  and  carriages  are  bouna  to  respect  theie 
right,  and  regulate  their  own  speed  and  movements  in  such  a  manner  as 
not  to  violate  the  rights  of  such  passengers.  So  in  regard  to  the  drivers  of 
fast  and  slow  carnages :  each  must  respect  the  rights  of  the  other.*  In  Gar- 
rigan  «.  Berry,  12  Allen,  84,  it  was  said :  *  There  being  no  statute  regulating 
the  manner  in  which  persons  should  drive  when  they  meet  at  the  junction 
of  two  streets,  the  rule  of  the  common  law  applies,  and  each  person  is  to 
use  due  and  reasonable  care,  adapted  to  the  circumstances  and  the  place.' 
See  Norris  9.  Saxton  (Suffolk,  January,  1893.).  82  N.  E.  Rep.  954.  The 
plaintiff  cannot  recover  if  he  was  guilty  of  negligence  which  contributed 
to  the  collision,  although  the  defendant's  servants  were  negligent.  Each 
party  is  bound  to  exercise  due  care.  Parker  v.  Adams,  12  Mete.  (Mass.) 
415.  What  each  ought  to  do  when  a  collision  may  reasonably  be  antici- 
pated as  possible  or  probable  if  each  continues  to  go  on  as  he  is  going  is 
usually  a  practical  question,  eminently  fit  for  a  jury  to  determine.  Schien- 
feldt  V.  Norris,  115  Mass.  17;  Wrinn  ©.  Jones,  111  Mass.  360." 

In  .Winter  v.  Federal  St.  &  T.  V.  R.  Co.,  153  Pa.  St.  26,  it  was  held 
that,  where  a  person  in  the  night-time  obstructs  an  electric-car  track  with 
his  team  while  unloading  his  wagon,  he  is  guilty  of  contributory  negligence 
which  will  prevent  recovery  for  injuries  to  the  team,  though  his  position 
might  be  the  most  convenient  for  unloading  the  wagon.  The  court  said : 
''Having  thus  obstructed  the  track,  and  relying  on  the  obstruction  as  a 
sufficient  and  timely  notice  to  the  company  that  he  was  in  possession  of  it, 
he  proceeded  to  unload  the  safe  ;  but,  before  he  succeeded  in  removing  it 
from  the  wagon,  he  evidently  realized  that  his  position  was  insecure,  be> 
cause  he  requested  his  employer  to  look  out  for  and  stop  the  cars,  and  re- 
ceived from  the  latter  an  assurance  that  he  would  do  so.  It  is  essential  to 
a  correct  appreciation  of  this  position  to  bear  in  mind  that  it  was  taken 
near  8  o'clock  on  a  dark  night  in  April;  that  the. obstruction  was  directly 
across  the  tracks  of  a  railway  on  which  the  cars  were  driven  by  electricity, 
and  at  a  point  where  they  ran  on  a  descending  grade.  In  the  presence  of 
these  conditions,  well  known  to  the  appellee,  and  in  the  absence  of  adequate 
cause  therefor,  his  action  in  obstructing  the  appellant's  road  was  negligent 
and  reckless.  It  was  not  only  an  unjustifiable  interference  with  public 
travel,  and  an  inexcusable  exposure  of  his  own  and  the  company's  property 
to  injury,  and  perhaps  destruction,  but  imperilled  the  limbs  and  lives  of  the 
company's  employes  and  passengers.  If  his  horses  were  injured  while  in 
the  position  described  by  him,  he  is  without  just  claim  to  compensation 
for  the  injury,  because  it  was  the  direct  result  of  his  own  negligence.  Now 
that  rapid  transit  is  recognized  and  demanded  as  essential  to  the  prosperity 

56  A.  &  E.  R.  Ca8.-^9 
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of,  and  the  transaction  of  business  in,  our  large  cities,  the  use  of  the  streets 
for  individual  convenience  is  necessarily  Qualified  so  as  to  make  such  transit 
possible  and  to  minimize  its  dangers.  The  substitution  of  cable  and  elec- 
tric cars  for  the  horse  car  and  the  omnibus  is  a  change  which  renders  im- 
practicable and  dangerous  certain  uses  of  the  streets  which  were  once  per- 
missible and  comparatively  safe.  It  introduces  new  conditions,  the  non- 
observance  of  which  constitutes  negligence.  It  is  the  duty  of  property- 
owners  on  streets  occupied  by  cable  and  electric  lines  of  railway,  and  of 
persons  crossing  or  driving  upon  such  streets,  to  recognize  and  conform  to 
these  conditions.  The  risk  of  a  crossing  or  possession  of  the  tracks  of  a 
railway  operated  by  horse  power  is  not  to  be  compared  with  the  peril  in- 
volved in  a  crossing  or  occupancy  of  the  tracks  of  a  steam,  cable,  or  electric 
railway.'*    See,  also,  note  61  Am.  &  Eng.  R  Gas.  196. 


Pennsylvania  Schuylkill  Valley  B.  C!o. 

V. 

Philadelphu  &  Beading  B.  Co. 

(Pennsylvania  Supreme  Court,  Oct  2,  1893.) 

Occupation  of  Street  by  Railroad—Scope  of  Grant— Exciu si ve  Use  of 
Streets — A  railroad  company  which  has  been  granted  by  a  city  the  right  to 
select  such  route  as  may  be  deemed  best  **  across  or  along  such  streets  as  it 
might  find  expedient  to  use,"  with  authority  to  construct  its  railroad  to 
and  through  the  city,  and  to  occupy  so  much  of  specified  streets  as  might 
'*  be  necessary  for  the  construction  of  its  track,  sidings,  and  bridges,*' 
does  not  obtain  by  such  grant  an  exclusive  right  to  the  occupancy  of  the 
streets  designated,  where  the  whole  width  of  the  street  is  not  reasonably 
necessary. 

Same — Extent  of  Occupancy— Subsequent  Grant  to  Another  Company. 
— Where  a  city  grants  to  a  railroad  company  the  right  to  occupy  so  much 
of  certain  streets  **as  may  be  necessary  for  the  construction  of  its  track, ^' 
the  grantee,  after  having  laid  one  track  which  was  apparently  sufficient  for 
the  accommodation  of  its  business  for  many  years,  thereby  exhausts  the 
power  conferred,  where  n5  facts  point  to  the  necessity  for  more  than  one 
track  at  the  time  the  street  was  appropriated,  and  another  railroad  com- 
pany, under  a  subsequent  grant  from  the  city,  may  construct  its  road  on  the 
portion  of  the  said  street  not  required  for  the  lines  of  the  former  company, 
whose  right  of  passage  under  its  prior  grant  and  location  is  in  no  way 
disturbed  thereby. 

Appeal  from  Parks  court  of  common  pleas. 

Bill  to  enjoin  defendants  from  interfering  with  plaintiffs' 
track. 

Philip  8.  Zieber,  Jefferson  Snyder,  and  Oeo,  F.  Boer,  for  ap- 
pellants. 

Gyrus  G.  Derr^  for  appellees. 

Deak,  J. — ^Tlie  contention  here  arises  from  the  conflicting 
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claims  of  two  rival  railroads,  plaintiffs  and  defendants,  to  the 
occnpancy  of  Front  and  Oanal  streets  in  the  city  of 
Heading.   As  neither  denies  the  power  of  the  other,  ^^^^*  ^'^ 
under  its  corporate  grant,  to  occupy,  with  consent 
of  the  city  councils,  streets  of  the  city,  it  would  serve  no  use- 
ful purpose  for  us  to  raise  an  issue  not  raised  by  the  plead- 
ings, or  to  discuss  a  proposition  not  necessary  to  a  decision  of 
the  cause.     For  that  reason  we  will  not  attempt  to  answer  the 
question,  "  Has  a  railroad  company  incorporated  under  the  act 
of  1868  the  right  to  occupy  any  street  longitudinally  ?  "  so  ably 
treated  by  the  learned  judge  of  the  court  below.     It  will  be 
time  enough  to  pass  on  that  when  the  rights  of  parties  to  a 
cause  depend  on  an  answer  to  it. 

Assuming,  then,  as  these  parties  practically  have  assumed, 
from  the  commencement  of  this  legislation  down  to  final  hear- 
ing, that  it  was  not,  in  either,  a  usurpation  of  power  not  con- 
ferred in  the  grant  to  occupy  the  streets  of  Beading  for  rail- 
road purposes,  ■  then  how  far  are  they  to  be  restrained  or 
restricted  in  the  exercise  of  the  power  on  these  particular 
streets  ?    As  to  the  prior  grants  under  which  defendants  claim, 
— those  to  the  West  Beading  Bailroad  Company  in  1860  and 
to  the  Berks  County  Bailroad  in  1871  and  1873,— 
they  do  not  in  express  terms  confer  the  exclusive  mghtorwaj 
right  to  all  the  surface  of  these  streets.    The  first  -«eopeof 
gives  the  right  to   select  such  route  as  may  be  *'^*"*- 
deemed  best,  "  across  or  along  such  streets  as  it 
might  find  expedient  to  use,'*  subject  to  all  the  provisions  of 
the  general  railroad  act  of  19th  of  February,  1849 ;  and  before 
exercising  this  right,  the  consent  of  the  city  must  be  first  had. 
The  second  gives  authority  to  construct  a  railroad  to  and 
through  the  city,  also,  a  single  track  on  these  streets,  subject 
to  the  consent  of  the  city  councils,  who  consented  to  the 
occupancy  of  so  much  of  Canal  and  Front  streets  as  might 
^*  be  necessary  for  the  construction  of  their  track,  sidings,  and 
branches."     The  words  of  the  grants  certainly  do  not  express 
an  exclusive  right  to  the  occupancy  of  the  streets.     If  not  ex- 
pressed, is  it  to  be  implied  ?     The  grant  was  to  a  private  cor- 
poration of  a  right  upon  the  surface  of  public  streets. 

In  such  cases  there  has  never  been  any  relaxation  or  modi- 
fication of  the  rule  laid  down  by  this  court  in  Mayor  of  Alle- 
gheny V.  Ohio  &  P.  B.  Co.,  26  Pa.  St.  355:  "A  grant  by  the 
commonwealth,  or  by  a  municipal  corporation  under  authority 
derived  from  the  commonwealth,  is  to  be  taken  most  strongly 
against  the  grantee,  and  nothing  is  to  be  taken  by  implication 
against  the  public,  except  what  necessarily  flows  from  the  na- 
ture and  terms  of  the  grani"  It  would  add  nothing  to  the 
force  of  this  statement  of  the  law  to  cite  the  cases  which,  in 
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the  last  35  years,  have  followed  it.  It  is  the  settled  law, 
pointedly  applicable  to  the  facts  before  ns.  The  nature  and 
terms  of  this  grant  were  to  construct  and  operate  a  steam  rail- 
road upon  a  street  60  feet  wide  in  a  large  city.  If,  to  construct 
and  operate  such  a  road,  the  whole  width  of  the  street  wa& 
reasonably  necessary,  then  the  exclusive  right  to  the  whole 
street  would  necessarily  flow  from  the  nature  and  terms  of  the 
grant.  Whether  the  whole  of  the  street  was  necessary  to  the 
construction  and  operation  of  defendant's  road  is  a  question 
of  fact  determinable  from  evidence.  This  is  the  finding  of  the 
master  on  the  testimony.  *'  Front  and  Canal  streets  are  sixty  feet 
wide.  Along  the  western  side  of  these  streets,  at  the  time  of 
filing  plaintiff's  bill,  there  was  a  space  affording  room  for  one 
additional  track.  That  it  is  practical  to  operate  two  rival 
roads  upon  these  streets,  and  tliat  plaintiffs'  railroad  and  de- 
fendants' railroad  have  already  existed  on  these  streets  about 
seven  years,  have  been  operated  for  nearly  six  years,  and  have 
in  such  operation  not  materially  interfered  with  each  other. 
That  defendants  have  ample  facilities  upon  these  streets,, 
and  have  been  able,  in  addition  to  the  transaction  of  their 
own  business  thereupon,  to  accommodate  the  Wilmington  & 
Northern  Bailroad  Company  with  the  use  of  their  track  upon 
Front  and  Canal  streets,  having  for  many  years  allowed  them 
to  run  their  passenger  trains  upon  these  streets. 

It  will  be  noticed  that  the  findings  here  stated  are  not 
opinions,  the  soundness  of  which  can  be  tested  by  the  judg- 
ment of  the  court,  when  the  grounds  of  the  opinion  are  given^ 
Unless  the  witnesses  before  the  master  falsified,  these  facts 
were  established :  (1)  There  was  no  open  space,  at  the  time 
plaintiffs  located  their  track,  along  the  western  side  of  the 
streets,  not  physically  in  possession  of  defendants,  of  sufficient 
width  for  the  construction  of  another  track ;  (2)  that  part  of 
the  streets  on  which  defendants'  track  were  laid  was  of  suffi- 
cient width,  at  least  during  the  preceding  years,  for  the  trans- 
action of  their  business.  As,  then,  the  words  of  the  grant  did 
not  expressly  concede  the  exclusive  right  to  the  streets  for 
their  full  width,  and  the  facts  show,  by  actual  use,  that  de- 
fendants' steam  railroad  can  be  operated  on  much  less  than 
60  feet,  there  is  no  necessary  implication,  from  the  nature  of 
the  grant,  that  defendants,  by  the  construction  of  their  road 
upon  a  part,  acquired  a  right  to  the  whole. 

It  does  not  follow,  from  what  we  have  said,  that,  in  the  in- 
terpretation of  grants  giving  to  railroads  the  right  of  passage 
on  streets,  the  implication  necessarily  is  that  the  right  is 
limited  to  one  track,  or  even  two.  The  right  is  limited-  to  an 
occupation  reasonably  demanded  for  the  transaction  of  the 
business  contemplated.    Where,-  by  years  of  actual  use  in  the 
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business,  it  has  been  demonstrated  what  extent  of  occupancy 
is  sufficient  to  accomplish  the  purpose  of  the  grant,  the  extent 
of  the  use  determines  the  extent  of  the  grant.  Had  defendants 
been  in  actual  occupancy  of  the  whole  surface  of  these  streets 
with  tracks  at  the  time  plaintiffs  sought  to  lay  a  track  on  the 
western  side,  the  question  presented  would  have  been  a  very 
different  one.  The  probable  inference  then  would  hav^  been, 
they  were  in  the  enjoyment  only  of  that  two  which,  from  the 
nature  of  the  grant,  they  had  the  right.  There  can  be  no  con- 
structive appropriation  of  the  whole  of  a  public  street,  under 
a  right  of  passage,  which  will  be  effectual  to  bar  the  right  of 
the  public  to  the  part  not  in  actual  use  for  the  purpose 
granted.  The  presumption  that  the  corporation  has  taken 
the  general  width  specified  in  its  charter  has  no  application  to 
the  surface  of  public  streets,  where  the  words  express,  with 
reference  to  such  streets,  nothing  more  than  a  right  of  passage. . 
Here  the  words  are  "  across  or  along  such  streets,"  and  the 
right  to  construct  its  road  "  to  and  through  the  city  of  Read- 
ing." In  Mayor  of  Allegheny  v.  Ohio  &  P.  R.  Co.,  already 
cited,  the  court,  after  stating  how  much  more  favorable  to  the 
railroad  company  is  the  implication  where  the  grant  is  throiwh 
land,  either  unoccupied  or  sparsely  settled,  say :  "  But  the 
grant  of  a  right  of  way  through  a  small  strip  of  ground 
designed  for  public  uses  in  a  densely  populated  city  stands 
upon  a  different  footing.  Under  such  circumstances  it  is  not 
reasonable  to  suppose  that  anything  further  was  intended  by 
•either  party  than  to  contract  for  so  much  ground  as  shall  ^be 
necessary  for  the  line  of  railway  alone,  and  that  the  ground  so 
granted  shall  be  used  only  for  the  ordinary  purposes  of  pass- 
ing and  repassing  thereon."  While  in  the  case  just  cited  the 
^rant  was,  by  contract,  of  50  feet  through  a  public  common 
belonging  to  the  city,  the  slight  difference  in  the  facts  between 
that  case  and  this  makes  no  change  in  the  applicability  of  the 
principle.  Both  are  grants  of  a  passage  over  a  surface  there- 
tofore owned  and  enjoyed  by  the  public,  and  thereafter  both, 
by  implication,  excluded  the  public  from  so  much  as  passed 
by  the  grants. 

The  very  point  involved  was  passed  upon  by  the  late  Justice 
Woodward,  then  sitting  in  the  common  pleas,  in  a  case  in 
which  the  present  defendants  were  plaintiffs,  against  the 
Berks  County  Railroad  Company,  defendants,  reported  in  2 
Woodw.  Dec.  361.  In  the  course  of  that  opinion  he  says : 
^*  The  grant  was  not  of  the  streets,  nor  of  a  territory  sixty  feet 
in  width,  but  of  the  right  of  way  for  a  railroad.  The  com- 
pany's interests  are  not  to  be  measured  by  what  they  may 
have  claimed  or  contemplated,  but  by  what  they  did.  The 
portions  of  the  streets  which  they  did  not  appropriate  for  the 
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purposes  of  their  road  belong  to  the  plaintiffs,  and  are  sub- 
ject to  their  control,  no  more  than  the  dozen  other  streets 
which  the  West  Beading  Companjj  might  have  selected  for 
their  line,  under  their  charter,  and  which  they  did  not  ap- 
propriate at  all."  The  decision  of  this  court  in  Jones  v.  Bail- 
road  Co.,  144  Pa.  St.  629,  is  not  a  departure  from  the  prin- 
ciples here  relied  upon.  ^  The  facts  in  that  case  are  whoUj 
different,  and  what  is  tliere  said  by  our  Brother  McCollum 
must  be  understood  as  applicable  to  the  fact  in  that  case. 
There  the  road  was  elevated  23  feet  above  the  street ;  the  right 
of  the  public  to  the  surface  was  not  disturbed.  The  conten- 
tion was  not  between  the  railroad  company  and  the  public,  or 
between  the  company  and  the  subsequent  grantee  of  the  pub- 
lic, but  between  a  lot-owner  and  the  company,  which,  under 
a  right  of  way  for  its  elevated  structure,  had  designated  part 
of  the  lot  for  future  occupancy,  and  refused  to  disclaim  the 
right  thereto. 

It  is  argued  by  appellants  that  this  interpretation  of  the 

law  limits  the  occupation,  no  matter  what  may  have  been 

intended  by  the  grant,  to  only  so  much  of  the  sur- 

R«MOBfti»ie       face  of  fjije  street  as  was  taken  at  the  very  begin- 

snTHiiiirrigiiu  ^^^8>  ^^^»  although  the  exclusive  right  to  tne  whole 
irrABt«d.  of  the  street  may  appear,  the  company  must  at 

once  cover  it  with  tracks,  under  the  penalty  of  a  for- 
feiture. The  conclusion  deprecated  does  not  follow  a  proper  in- 
vocation  of  the  principle  stated.  There  may  be  grants  of  a  right 
of  passage  to  a  railroad  company  which,  from  circumstances 
dehors  the  written  authority,  such  as  the  large  amount  of 
business  to  be  transacted,  the  number  of  tracks  outside  the 
city,  the  terminal-points,  and  other  facts,  would  warrant  the 
implication  that  surface  for  more  than  one  track  was  neces- 
sarily intended.  It  would  not  follow,  in  such  case,  that,  im- 
mediately after  one  track  was  down  and  a  train  ran  over  it, 
the  power  to  occupy  under  the  grant  was  exhausted.  There 
would  be  a  reasonable  time  implied  for  the  exercise  of  the 
right  of  physical  occupancy  implied.  But  the  case  on  hand 
is,  in  no  aspect  of  it,  the  one  supposed.  The  grant  to  the 
West  Beading  was  to  a  road  five  miles  in  length,  and  by  act- 
ual construction  only  two  miles.  After  consolidation,  it 
became  a  mere  siding  of  defendants'  greater  line.  The  city 
ordinance  giving  consent  stipulated  it  should  conform  to  the 
grade  of  the  street ;  that  is,  a  steam  road  should  adapt  its 
grade  to  one  for  wagons.  The  obvious  inference  is  that  one 
taack  would  be  sufficient  for  the  right  of  passage  for  such  a 
road.  The  Berks  County  Bailroad,  to  whose  rights  defend- 
ants also  succeeded,  by  the  city  ordinance  had  the  right  to 
but  one  track,  and  this  was  laid  on  the  eastern  side  of  the 
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street  about  the  year  1873,  although  an  unsuccessful  attempt 
had  been  made  before  that  time  to  lay  it  on  the  west  side, 
covering  the  part  now  in  controversy.  Therefore,  at  the  be- 
ginning, when  the  first  appropriation  under  the  grants  was 
made,  there  were  no  outside  facts  pointing  to  a  necessity  for 
more  than  one  track  under  a  right  of  passage.  Having  laid 
that  one  track,  in  the  one  case  ten,  and  in  the  other  twenty, 
years  before  the  controversy,  the  power  under  the  grant  was 
exhausted,  not  by  reasonable  delay  in  appropriation,  but  by 
its  full  exercise.  No  extension  of  time  for  further  occupancy 
could  have  enlarged  the  scope  of  the  grant.  So,  then,  there 
is  no  implication  that  a  rignt  of  passage  by  more  than  one 
track  was  intended,  and,  if  there  were,  the  laying  of  but  one 
track  could  not  have  excluded  forever  the  public  or  the  pub- 
lic's grantees  from  the  unoccupied  part,  without  a  reversal  of 
well-settled  rules  of  construction  of  corporate  grants  of  pub- 
lic rights.  What  we  do  hold  in  this  case,  is :  (1)  The  neces- 
sary implication  from  defendants'  grant  is,  as  against  the  pub- 
lic, a  right  of  passage  only  on  the  streets  in  question.  (2) 
The  facts  show  this  right  was  fully  enjoyed  for  many  years 
by  an  actual  occupancy  of  only  part  of  the  surface  of  these 
streets;  therefore,  that  extent  of  occupancy  is  all  that  is 
necessarily  implied  from  the  nature  and  terms  of  the  grant. 
(3)  Plaintiffs'  location,  although  on  the  same  streets,  m  no 
way  interferes  with  or  obstructs  defendants  in  their  right  of 
passage  under  their  prior  grant  and  locations.  Our  opinion 
necessarily  overrules  the  other  assignments  of  error. 

Therefore  the  decree  of  the  court  below  is  affirmed,  and 
the  appeal  is  dismissed,  at  costs  of  appellants. 

City  Granting  to  Two  Companies  Right  to  Lay  Tracks  in  Street —Con- 
flicting Claims.— See  Ft.  Worth  St.  li.  Co.  v.  Rusedale  St.  R,  Co.  (Tex.), 
82  Am.  &  Eng.  R.  Cas.  283. 

Construction  of  Additional  Track  in  Street— Dedication.— In  Brunswick 
A  W.  R.  Co.  V.  City  of  Waycross  (Ga.,  April  17,  1893.),  17  8.  E.  Rep.  674, 
it  was  held  that  where  the  dedication  of  so  much  of  a  public  street  as 
crosses  an  existing  track  and  the  right  of  way  of  a  railroad  company  has  re- 
sulted by  implication  from  the  laying  out  of  the  street  at  that  point  by  the 
municipal  authorities  and  its  use  by  the  public,  acquiesced  in  by  the  rail- 
road company,  the  company  is  not  thereby  precluded  from  constructing  and 
using  for  the  passage  of  its  locomotives  and  cars,  when  essential  to  the  con- 
venient transaction  of  its  business,  an  additional  track  upon  such  street, 
within  the  limits  of  the  right  of  way  owned  by  it  at  the  time  of  the  dedi- 
cation, if  the  track  is  so  constructed  and  used  as  not  to  interfere  more  with 
the  use  of  the  street  by  the  public  than  is  ordinary  and  usual  at  street  and 
railway  intersections,  where  the  whole  breadth  of  the  right  of  way  is  occu- 
pied with  tracks  for  the  passage  of  locomotives  and  cars.  *^  A  vital  ele- 
ment of  dedication  is  the  intent — the  animus  dedicandi;  and  where  the 
dedication  results  from  mere  use  and  acquiescence  it  is  not  to  be  inferred 
that  the  donor  parted  with  more  than  such  use  necessitates.     He  may  con- 
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tinue  afterward  to  use  the  property  for  any  purpose  not  iuconsistent  with 
the  use  to  which  it  is  dedicatea.  Washb.  Easem.  137.  Here  there  was  a 
qualified  dedicatioo  of  an  easement  to  cross  the  track  and  right  of  way  of 
the  railroad  company.  It  was  qualified  by  the  right  of  the  company  to  con- 
tinue the  use  of  its  right  of  way  for  the  passage  of  its  locomotives  and  cars. 
Did  the  dedication  restrict  this  use  to  their  passage  on  the  one  track  then 
existing,  or  did  the  right  continue  as  to  the  whole  of  the  right  of  way 
owned  by  the  company  at  that  time,  and  which  extended  100  feet  from  the 
centre  of  the  track  on  each  side  ?  It  is  not  denied  that  up  to  the  time  of 
the  dedication  the  company  had  the  right  to  construct  within  this  space  as 
many  additional  tracks  as  its  business  might  require.  The  right  to  build 
side-tracks  and  switches  was  incident  to  the  use  then  existing.  Before  the 
company  can  be  held  to  have  abandoned  this  right,  and  to  have  excluded 
itself  from  any  part  of  the  right  of  way  than  that  covered  by  the  existing 
track,  the  intent  must  have  been  manifest,  clear,  and  unequivocal;  and  cer- 
tainly no  such  intent  is  established  by  mere  acquiescence  in  the  use  of  the 
street  by  the  public,  if  that  use  is  not  necessarily  inconsistent  with  the  ex- 
tension of  the  railroad  use.  It  is  plain  that  these  uses  are  not  necessarily 
inconsistent.  The  exercise  of  the  railroad  use  upon  two  tracks  is  not  less 
consistent  with  the  character  of  the  locus  in  ^o  as  a  street  than  its  exer- 
cise upon  one.  The  public,  after  the  extension,  can  continue  as  before  to 
use  the  street  at  that  point,  and  the  public  authorities  can  continue  their 
control  over  it,  and  in  the  exercise  of  the  police  power  can  so  regulate  the 
manner  of  constructing  and  using  the  track  as  to  reduce  the  danger  and  in- 
convenience to  the  public  to  the  least  degree  practicable  where  such  a  use 
exists.  They  may  require  the  railroad  company  to  provide  safe  crossings, 
to  give  warninc^  of  the  approach  of  its  locomotives  and  cars,  and  to  reduce 
the  speed  within  prescribed  limits  while  crossing  the  street,  and  may  pre- 
vent It  from  obstructing  the  street  with  standing  cars  beyond  a  reasonable 
time.  In  the  case  of  City  of  Noblesville  t.  Lake  Erie  &  W.  R.  Co.,  180  Ind. 
1,  in  which  the  city  sought  to  prevent  the  railroad  company  from  laying 
additional  track  in  a  street  which  had  been  dedicated  to  the  public  subject 
to  the  right  of  the  railroad  company  to  build  and  operate  its  road  therein, 
it  was  held  that  the  company  had  not  lost  its* right  to  lay  the  additional 
track,  although  more  than  20  years  had  elapsed  since  the  main  track  was 
laid;  and  it  was  said  by  Elliott,  C.J.,  whose  text-book  on  Roads  and 
Streets  is  a  leading  authority  on  the  subject:  *  The  occupancy  of  a  highway 
by  a  railroad  does  not  destroy  its  character.  It  remains  a  highway  notwith- 
standing its  use  by  the  railroad  company.  *  *  '^  The  control  of  the  high- 
way is  not  taken  from  the  municipality,  for  it  may  still  exercise  the  police 
power  over  it.  The  only  limitation  is  that  which  ^rows  out  of  the  right  to 
use  it  for  railroad  purposes.  Use  of  a  highway  for  a  railroad  is  a  public 
use,  and  is  not  necessarily  destructive  of  the  character  of  the  public  way. 
The  authorities  which  deny  the  right  to  annex  a  condition  to  a  dedication 
incompatible  with  its  character  and  use  are  not  of  controlling  force  when 
the  annexed  condition  is  that  a  railroad  company  may  also  use  the  high- 
way.^ As,  therefore,  the  public  and  the  railroad  company  could  occupy 
jointly,  for  their  respective  uses,  the  whole  of  the  right  of  way,  as  well  as 
the  part  covered  by  the  existing  track,  the  occupancy  by  the  public  is  not 
to  be  treated  as  excluding  that  of  the  railroad  company  from  any  part  of 
the  premises.^* 

Double  Use  of  Railroad  Tracks— Ordinance  Limitations. — In  Chicago,  St. 
Paul  &  K.  C.  R.  Co.  V.  Kansas  City,  St.  J.  &  B.  R.  Co.,  152  Fed.  Rep.  178, 
it  was  held  that  a  city  ordinance  giving  a  railroad  company  a  right  of  way 
on  condition  that  other  railroad  companies  be  permitted  to  use  its  traclu 
within  the  city  did  not  bind  the  company  to  allow  other  roads  to  use  its 
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tracks  laid  after  the  ordinance  went  into  effect,  beyond  the  right  of  way 
granted  by  the  said  ordinance. 

Railroad  Dedicating  Street  acroaa  its  Right  of  Way.— In  Northern  Paci- 
fic R.  Co.  V.  City  ol  bpolcaue,  56  Feu.  Hep.  915,  it  was  held  that  the  dedi- 
cation of  streets  intersecting  the  right  of  way  of  the  Union  Paciiic  R.  Co., 
was  not  ultra  vires  as  being  an  alienation  of  its  right  of  way  so  as  to  inter- 
fere with  the  purpose  of  the  grant  made  by  Congress  ;  also,  that  the  com- 
pany could  not  be  allowed,  so  long  as  it  had  facilities  for  handling  its 
business  conveniently,  to  maintain  a  station  across  the  dedicated  street  un 
the  ground  that  by  thus  having  room  near  the  business  centre  of  the  city 
it  wuuld  acquire  a  decided  advantage  over  competing  roads.  The  court 
«aid  :  *- 1  assent  to  the  proposition  that  the  corporation  cannot  lawfully 
dispose  of  its  right  of  way  granted  by  Congress,  so  as  to  defeat  the  purpose 
of  Congress  in  making  the  grant.  But  certainly  the  railroad  was  intended 
to  be  a  public  benefit  and  aid  to  the  development  of  the  country,  and  not 
to  be  a  barrier.  It  was  contemplated  that  towns  and  cities  would  grow  up 
along  its  line,  and  that  the  coming  and  going  of  people  to  and  from  the 
company's  depots  and  stations,  and  the  transaction  of  business  there, 
would  necessitate  the  location  of  streets  crossing  the  right  of  way.  The 
grant  is  sufficiently  liberal  to  admit  of  such  crossmgs  without  crippling  the 
railroad  or  impairing  its  usefulness.  I  think  that  the  dedication  of  the 
streets  in  railroad  addition  cannot  be  held  to  be  tiUra  vires^  consistently 
with  a  reasonable  construction  of  the  act  creating  the  Northern  Pacific 
Railroad  Company.  Its  officers  have  not  so  construed  the  franchise  in 
transacting  the  company^s  land  business.  When  the  plat  was  made,  Spo- 
kane was  but  a  prospective  city,  and  energeti9  people  have  since  made  it 
an  actual  city,  covering  a  large  territory  on  both  sides  of  Railroad  street. 
To  now  cut  the  city  in  twain  by  decreeing  that  the  right  of  way  is,  in  contem- 
plation of  law,  a  wall  without  gates  or  passageways,  would  be  the  perpetra- 
tion of  a  monstrous  wrong.  The  necessities  of  the  company  do  not  require 
this.  A  new  freight  depot  has  been  erected  since  this  suit  was  commenced 
upon  a  site  as  near  to  the  heart  of  the  city  as  a  railroad  freight  depot  ought 
to  be  located.  The  only  pretext  for  insisting  upon  closing  Mill  street  by 
•extending  a  freight  depot  across  it  is  that  by  having  room  so  near  to  the 
business  centre  for  trains  to  stand  without  being  divided  the  company  will 
hold  a  position  of  decided  advantage  over  its  competitors  for  the  traffic  of 
Spokane.  A  freight  depot  and  yard  situated  so  as  to  obstruct  the  shortest 
«nd  most  natural  routes  between  the  principal  residence  district  and  the 
retail  stores,  office-buildings,  and  hotels  of  the  city  must  necessarily  be  a 
source  of  annoyance  to  many  people.  It  is  true,  therefore,  that  no  other 
railroad  can  be  expected  to  ever  secure  such  a  location  for  such  use,  and 
the  Northern  Pacific  Railroad  Company,  if  permitted  to  have  its  way  in 
this  matter,  would  indeed  be  alone  in  the  enjoyment  of  whatever  advan- 
tage there  may  be  in  holding  such  a  location  ;  but,  so  long  as  the  com- 
pany has  facilities  for  handling  its  traffic  conveniently,  this  plea  merits  no 
consideration." 
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City  of  Seattle 

V. 

Columbus  &  Puget  Sound  R.  Co. 

{Washington  Supreme  Courts  May  24,  1893.) 

Railroad  in  Street— Grant  of  Right  of  Way — Estoppel  of  City  to  Deny 
Validity  of  Ordinances! — Where  the  charter  of  a  city,  granted  by  the  ter- 
ritorial legislature,  empowered  the  city  to  lay  out,  establish,  and  extend 
streets,  etc.,  and  establish  the  grades  thereof,  conferring  the  power  to  build, 
construct,  and  regulate  wharves,  piers,  and  landing  places  at  the  foot  of  any 
street,  and  to  authorize  or  forbid  the  location  and  laying-down  of  tracks 
for  railroads  and  street  railways,  on  any  and  all  streets  and  alleys  and  public 
places  within  the  city,  and  the  statutes  empower  railroads  to  acquire  rights 
of  way  in  any  part  of  any  public  road,  street  or  alley,  or  public  grounds, — 
the  city,  after  haying  granted  to  a  railroad  company  a  franchise  to  occupy 
certain  streets,  was  estopped  from  denying  the  validity  of  its  own  acts  in 
granting  such  franchise,  after  the  provisions  of  its  ordinance  making  the 
grant  had  been  expressly  confirmed  by  the  new  state  constitution  ;  and  the 
fact  that  the  right  of  way  granted  to  the  said  railroad  company  was  through 
streets  located  upon  tide-lands,  did  not  affect  the  validity  of  the  ordinance 
by  reason  of  the  title  thereto  being  held  in  trust  for  the  future  state. 

Same — Grant  not  Revocable  Arbitrarily. — Where  the  said  ordinance 
granted  to  any  company  which  should  firbt  construct  a  railroad  the  right  to 
lay  a  track  upon  the  right  of  way  in  question,  a  railroad  company  which 
had  constructed  its  road  thereon,  could  not  be  deprived  of  its  franchises  by 
the  arbitrary  action  of  the  city,  notwithstanding  it  had  failed  .to  complete 
its  line  within  the  time  specified  in  the  ordinance,  and  had  neglected  to 
operate  its  road  for  a  year  and  a  half,  where  the  road  was  subsequently 
kept  in  operation  continuously  for  several  years  prior  to  the  institution  of 
this  suit,  and  where  the  city  had  previously  taken  no  step  to  compel  the 
company  to  remove  its  tracks  from  the  streets  in  question. 

Interference  with  Right  of  Way — Grading  Street. — A  city,  under  its 
power  to  improve  and  grade  its  streets,  cannot  arbitrarily  exercise  its 
powers  to  the  extent  of  working  a  destruction  of  a  railroad  franchise  pre- 
viously granted,  by  raisins  the  grade  of  a  street-crossing  to  such  a  height 
as  to  absolutely  prevent  the  railroad  company  from  maintaining  its  road 
across  such  street;  and  the  fact  that  the  railroad  company's  line  at  such 
crossing  had  been  destroyed  by  fire  would  not  affect  the  respective  rights 
of  the  parties. 

Same — Irrevocable  Grant. — Property  rights  acquired  by  a  railroad  com- 
pany by  virtue  of  franchises  thus  granted  are  perpetual,  unless  otherwise 
limited  in  the  grant,  and,  there  being  no  such  limitation  in  this  instance, 
the  rights  granted  to  the  railroad  company  by  the  said  ordinance  are  irrev- 
ocable, excepting  in  so  far  as  they  may  be  affected  under  the  exercise  of 
the  power  of  eminent  domain  upon  making  compensation. 

George  Doniaorth  {Burhe^  Shepard  <&  Woods,  of  counsel),  for 
appellant. 

Ashton  dt  Chapman  and  Anvdrew  F.  Burleigh^  for  respond- 
ents. 
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Scott,  J. — On   the  14th  day  of  March,  1882,  the  city  of 
Seattle  passed  an  ordinance  purporting  to  grant  a  right  of 
way  to  the  Oregon  &  Transcontinental  Bailroad 
Company  and  the  Columbia  &.  Puget  Sound  Bail-  ctMsuted- 
road  Company  to  lay  a  single   or   double  track  Ordinance, 
along  and  upon  certain  streets  therein  described. 
The  first  section,  describing  the  route,  was  amended  October 
29,  1883.    The  second  section,   omitting  the  seventh  subdi- 
vision, which  provided  for  the  joint  use  of  such  tracks  by  any 
other  railroad  company  constructing  a  railroad  to  Seattle,  and 
provided  a  method  of  determining  compensation  therefor,  i& 
as  follows :  "  That  said  Oregon  &  Transcontinental  Bailroad 
Company  and  the  Columbia  &  Puget  Sound  Bailroad  Com- 
pany be  and  are  authorized  to  locate,  lay  down,  and  perpet- 
ually maintain  and  operate  a  single  or  double  track  railroad 
upon  the  track  and  place  described  in  section  one  of  this  or- 
dinance, upon  the  following  terms,  to  wit :  First.  That  the 
said  companies,  their  successors   and  assigns,  are  to  allow 
each  wharf-owner  a  side-track  connecting  the  said  road  with 
the  warehouses  of  each  wharf-owner,  the  side-track  to  be  con- 
structed and  kept  in  repair  by  the  wharf-owners  or  occupants 
along  said  water-front.     Second.  That  the  right  so  granted 
shall  not  in  any  way  be  construed  as  depriving  the  occupants  of 
lots  along  said  water-front  of  any  riparian  rights  or  any  rights, 
except  so  far  as  such  way  extends.     The  said  owners  and  oc- 
cupants reserve  the  right  to  wharf  out  in  front  of  said  rail- 
road, and  it  is  agreed  that  they  shall  have  that  right  without 
objection  by,  or  on  the  part  of,  said  railroad  companies,  their 
successors  or  assigns.  Third.  The  said  road  to  be  constructed 
by  the  railroad  companies  so  as  to  be  on  a  common  level  with 
wharves  along  said  water-front.  Fourth.  That  said  companies, 
their  successors  and  assigns,  where  said  track  crosses  a  wharf 
now  or  hereafter  to  be  constructed,  shall  plank  and  keep  in 
repair  at  least  fifteen  feet  of  said  way,  and,  whenever  a  double 
track  is  constructed   over  said  way,  then   the   company  or 
companies  constructing  or  operating  the  same  shall  plank  and 
keep  in  repair  the  entire  way  over  said  wharves,  and  the  same 
may  be  used  by  the  wharf-owners  at  all  times  except  when 
trains  are  passing  over  it.     Fifth.  That  said  railroad  com- 
panies, their  successors  and  assigns,  shall  not  allow  their  cara 
to  stand  upon  the  track  on  any  wharf  along  said  water-front 
without  the  consent  of  the  owner  of  such  wharf.     Sixth.  That 
said  Oregon  &  Transcontinental  Bailroad  Company  is  to  con- 
struct a  standard-gauge  railroad  from  Seattle  to  a  point  on 
the  Northern  Pacific  Bailroad  Company's  constructed  line,  so 
as  to  connect  the  city  of  Seattle  with   eastern  Washington, 
either  by  way  of  Portland,  Oregon,  or  the  Cascade  Mountains, 
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T^ithin  two  (2)  years ;  and,  on  failure  so  to  do,  this  right  herein 
granted  shall  be  void,  and  of  no  effect :  provided,  that,  if  any 
other  road  shall  construct  a  standard-gauge  road  connecting 
Seattle  with  eastern  Washington  before  the  roads  above  men- 
tioned, then  and  in  such  case  the  rights  herein  to  lay,  main- 
tain, and  operate  such  tracks  be,  and  the  same  are  here- 
by, granted  to  the  road  that  shall  so  construct  such  line." 
<*  Eighth.  That  said  companies,  their  successors  or  assigns, 
.shall  not  run  trains  over  said  tracks  along  said  water-front  at 
a  higher  rate  of  speed  than  six  miles  an  hour,  and  the  city 
shall  retain  the  same  control  over  the  streets  and  alleys 
wherein  the  said  tracks  are  laid  on  and  across  streets  and 
Alleys  upon  the  land." 

In  the  latter  part  of  1883,  the  Puget  Sound  Shore  Railroad 
Oompany,  which  was  the  predecessor  of  the  Northern  Pacific 
&  Puget  Sound  Shore  Bailroad  Company,  and  which  claimed 
to  have  succeeded  to  the  rights  of  the  Oregon  &  Trans- 
oontiuental  Bailroad  Company,  aforesaid,  constructed  a  rail- 
road of  standard  gauge  from  Seattle  to  Stuck  Junction,  a 
point  on  the  Northern  Pacific  Bailroad  Company's  line, 
thereby  connecting  the  city  of  Seattle  with  eastern  Washing- 
ton, then  via  Portland,  Oreg.,  with  a  continuous  line  of  rail, 
road.  This  road  was  constructed  within  the  time  specified. 
It  started  from  a  point  within  the  southern  limits  of  said  city 
of  Seattle,  but  did  not  cover  any  part  of  the  right  of  way 
described  in  said  ordinance.  This  road  was  operated  for 
about  one  month  after  completion,  but  thenceforth  for  a  year 
xtnd  a  half  no  trains  were  run  thereover.  A  three-rail  track 
{the  Columbia  &  Puget  Sound  Bailroad  being  a  narrow-gauge 
road)  was  also  constructed  by  the  Columbia  &  Puget  Sound 
Bailroad  Company  and  the  Puget  Sound  Shore  Bailroad 
•Company  along  the  right  of  way  described  in  ^aid  ordinance, 
which  is  now  in  controversy,  but  a  gap  of  one  rail's  length 
was  left  at  the  point  where  the  standard-gauge  track  was 
designed  to  connect  with  the  line  constructed  as  aforesaid. 
After  the  expiration  of  this  period  of  one  year  and  a  half, 
during  which  the  road  aforesaid  was  not  operated,  the  con- 
nection was  made,  and  a  continuous  line  was  thenceforth 
operated  continuously  for  several  years,  until  June  6,  1889, 
wnen  a  great  fire  destroyed  the  raUroad  on  said  right  of  way, 
together  with  a  vast  amount  of  other  property  in  the  vicinity. 
The  railroad  companies  at  once  set  about  restoring  the 
wharves  and  warehouses,  etc.,  and  the  railroad  tracks  on  said 
right  of  way.  When  they  reached  Columbia  street,  building 
north,  they  found  that  the  city  had  raised  the  grade  of  that 
street  at  tne  point  of  crossing  about  two  feet,  and  had  filled 
in  the  street  to  conform  therewith.     On  August  21,  1889, 
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when  the  railroad  companies  were  proceeding  to  build  across- 
the  street  on  the  wharf-level  grade  as  before,  and  were  cutting 
the  embankment  the  city  had  placed  in  front  of  them,  this 
this  action  was  commenced,  and  a  temporary  restraining  order 
was  issued  and  served,  restraining  them  from  prosecuting  the 
reconstruction  of  their  tracks  across  Columbia  street.  Various 
attempts  were  made  to  dissolve  this  order,  but  without  suc- 
cess, so  that  the  respondents  have  not  been  able  to  recon- 
struct said  tracks  north  of  the  south  line  of  Columbia  street 
by  reason  of  these  proceedings.  Upon  the  final  trial,  the 
court  below  decided  the  cause  in  favor  of  the  defendants,  but 
ordered  that  the  respondents  should  gain  no  advantage  of  the 
decision,  provided  the  city  should  within  30  days  prosecute 
an  appeal,  which  it  has  done.  Therefore  all  matters  remain 
in  statu  quo,  as  of  August  21,  1889. 

X  The  right  of  way  in  controversy  is  located  upon  tide  and 
shore  lauds,  a  part  of  it  being  within  the  meander-line,  and  a 
part  without.  The  first  five  propositions  contended  for  by 
appellant  relate  to  the  right  oi  the  city  to  maintain  and  con- 
trol a  public  street  on  the  shore  land  prior  to  the  erection  of 
the  territory  of  Washington  into  a  state,  to  extend  the  streets 
in  question  thereon,  and  to  the  enactment  of  the  ordinance 
establishing  the  higher  grade  of  Columbia  street  after  the 
destruction  of  the  railroad  at  such  point  by  fire  as  aforesaid. 
For  the  purposes  of  this  case,  these  propositions  will  be  taken 
as  established.  The  remaining  points  contended  for  by  ap- 
pellant are  as  follows  :  "  (6)  Ordinance  No.  262  (as  amended 
by  Ordinance  No.  484),  purporting  to  grant  a  franchise  to 
build  and  operate  a  railroaa,  is  void,  by  reason  of  the  non- 
existence of  the  Oregon  &  Transcontinental  Bailroad  Com- 
pany, one  of  the  grantees  named — First,  in  respect  to  the 
defendant  Columbia  &  Fuget  Sound  Kailroad  Company,  the 
other  grantee ;  and  also,  second,  in  respect  to  the  defendant 
Puget  Sound  Shore  Bailroad  Company,  which  joined  with 
the  last-named  grantee  in  building  the  road ;  and,  third,  in 
respect  to  said  defendants  jointly ;  and*,  fourth,  said  franchise 
was  also  void  because  in  terms  perpetual  and  irrevocable.  (7) 
Said  ordinance  is  void  by  reason  of  non-compliance  with  the 
sixth  condition  therein  specified,  as  to  the  time  within  which 
the  road  should  be  constructed  to  a  connection  with  eastern 
Washington  and  by  reason  of  failure  continuously  to  operate 
the  road  when  constructed.  (8)  Said  ordinance  was  of  no 
force  in  respect  to  the  shore  land,  comprising  the  place  to 
which  the  injunction  sought  relates,  because  the  city,  at  the 
date  of  the  ordinance,  had  no  power  to  dispose  of  or  incumber 
the  shore ;  and  the  city  is  not  estopped,  by  its  subsequently 
acquired  title  to  the  hctis  in  quo  as  a  street,  from  denying  its 


622        CITY  OF  SEATTLE  V.   COLUMBUS,    ETC.,   R.   CO,  [VOL.  66 

former  power  to  make  the  grant.  (9)  Assuming,  however, 
that  the  defendants  have  the  franchise  claimed  under  the  or- 
dinance, the  city's  right  of  control  over  the  street  at  the  point 
of  crossing  was  paramount,  and  could  be  exercised,  when  the 
injunction  was  sought,  as  the  city  might  see  fit,  though  the 
result  might  be  the  impairment  or  even  destruction  of  the 
defendants'  franchise  ;  the  sole  remedy  of  the  defendants,  if 
Any,  being  an  action  for  damages.  (10)  Even  if  the  city's 
riglit  of  control  over  the  street  could  not  be  exercised  to  the 
destruction  of  the  defendants'  franchise,  its  exercise  in  this 
<;as6  would  not  work  a  destruction  of  the  franchise,  apart  from 
the  change  of  grade  of  other  streets  crossing  the  railroad ; 
and  such  change  of  other  streets  was  not  properly  proved, 
and,  if  proved,  was  irrelevant  under  the  pleadings." 

The  order  in  which  the  points  have  been  stated  will  not  be 
followed  in  the  discussion,  but  the  proposition  in  relation  to 

the  want  of  authority  in  the  city  to  grant  the  right 
Estoppel  of  of  way  in  question,  slated  in  its  eighth  ground, 
TludU*o7  will  be  first  noticed.  The  right  to  authorize  rail- 
4>rdinABe«.        road  companies  to  lay  their  tracks  upon  the  streets 

and  public  places  in  the  city  generally  was  ex- 
pressly conferred  by  law.  Section  11  of  the  charter  of  the 
<;ity  of  Seattle  in  force  at  the  time,  to  be  found  at  the  page 
243  of  the  Session  Laws  of  1885-86,  is  as  follows :  "  The  city 
of  Seattle  has  power  to  provide  for  the  survey  of  the  blocks 
and  streets  of  the  city,  and  for  making  and  establishing  the 
boundary-lines  of  such  blocks  and  streets,  and  to  establish  the 
grades  of  all  streets  within  the  city,  and  to  lay  oflf,  widen, 
straighten,  narrow,  change,  extend,  vacate,  and  establish 
streets,  highways,  alleys,  and  all  public  grounds,  and  to 
pro\dde  for  the  condemnation  of  such  real  estate  as  may  be 
necessary  for  such  purposes,  and  to  levy  and  collect  assess- 
ments upon  all  propertjr  benefited  by  the  change  or  improve- 
ment, authorized  by  this  section,  sufficient  to  mak  compensa- 
tion for  all  property  condemned  or  damaged,  and  to  authorize 
or  forbid  the  location  and  laying-down  of  tracks  for  railways 
and  street  railways  on  any  and  all  streets  and  alleys  and 
public  places  within  the  city ;  provided,  that  no  street  or  alley 
shall  be  extended  or  vacated  except  by  a  vot^  of  six  members 
of  the  council  in  favor  thereof ;  and  provided,  further,  that 
any  person  or  corporation  laying  down  such  railway  shall  be 
liable  to  the  owners  of  property  abutting  upon  such  streets, 
alley,  or  alleys  for  all  damages  or  injury  caused  thereby,  to  be 
ascertained  on  the  petition  of  the  property-owners,  in  the 
manner  provided  by  chapter  188,  sections  2473-2576  in- 
clusive, of  the  Code  of  Washington  of  1881 ;  and  the  judg- 
ment and  decree  thereon  shall  be  that  the  company  or  per- 
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sons  shall  pay  such  damages,  and  on  such  payment  shall  be 
entitled  to  such  right  of  way,  and,  if  no  petition  for  such 
<3ompensation  shall  be  filed  within  two  years  after  the  track 
is  so  laid,  such  claim  shall  be  barred."  There  are  several 
sections  contained  in  the  Code  of  1881  also  relating  to 
this  subject-matter,  which  are  as  follows :  "  Sec.  2458. 
When  it  shall  be  necessary  or  convenient  in  the  location  of 
any  road  herein  mentioned  to  appropriate  any  part  of  any 
public  road,  street,  or  alley  or  public  grounds,  the  county 
court  of  the  county  wherein  such  road;  street,  alley,  or  public 
grounds  may  be,  unless  the  same  be  within  the  corporate 
limits  of  a  municipal  corporation,  is  authorized  to  agree  with 
the  corporation  constructing  the  road,  upon  the  extent,  terms, 
and  conditions  upon  which  the  same  may  be  appropriated  or 
used  and  occupied  by  such  corporation,  and,  if  such  parties 
shall  be  unable  to  agree  thereon,  such  corporation  may 
appropriate  so  much  thereof  as  may  be  necessary  and  con- 
venient in  the  location  and  construction  of  said  road.  Sec. 
2459.  Whenever  a  private  corporation  is  authorized  to  ap- 

{)ropriate  any  public  highway  or  grounds,  as  mentioned  in  the 
ast  section,  if  the  same  be  within  the  limits  of  any  town, 
whether  incorporated  or  not,  such  corporation  shall  locate 
their  road  upon  such  particular  road,  street,  or  alley,  or 
public  grounds,  within  such  town,  as  the  local  authorities 
mentioned  in  the  last  section  and  having  charge  thereof  shall 
designate  ;  but  if  such  local  authorities  shall  fail  or  refuse  to 
make  such  designation  within  a  reasonable  time,  when  re- 
quested, such  corporation  may  make  such  appropriation  with- 
out reference  thereto."  These  are  now  sections  1574  and 
1575,  vol.  1,  of  the  present  Code. 

While  it  is  admitted  that  the  city  had  the  right  generally  to 
allow  railroad  companies  to  lay  tracks  upon  its  streets,  it  is 
contended  that  it  had  no  such  right  where  such  streets  were 
located  upon  tide-lands,  because  the  title  thereto  was  in  the 
territory  in  trust  for  the  future  state,  and,  therefore,  that  the 
city  could  not  burden  the  same  with  any  easement.  It  is 
contended,  however,  that  the  city  had  the  right  to  occupy 
such  lauds  for  street  purposes,  and,  although  we  have  taken 
this  contention  as^established,  it  may  be  well  to  notice  some 
of  the  provisions  of  the  city  charter  relating  thereto.  Section 
11,  as  we  have  seen,  confers  power  to  lay  off,  establish,  and 
extend  streets,  etc.,  and  establish  the  grade  thereof.  Section 
26  confers  power  to  build,  construct,  and  regulate  wharves, 
piers,  and  landing-places  at  the  foot  of  any  street  terminating 
jit  the  shore  of  Elliott  bay,  and  to  regulate  and  prescribe  the 
limits  of  the  extension  of  wharves  into  the  waters  of  any 
harbors  within  the  city  limits.     And  section  1  defines  the 
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limits  of  the  citj  as  extending  on  the  westward  to  the  centre 
of  Elliott  bay. 

Thus  it  will  be  seen  that  the  city  had  as  full  and  complete 
rights  in  the  premises  as  could  have  been  panted  by  the  ter- 
ritorial legislature,  and  this  grant  was  vahd  and  binding,  ex- 
cepting as  against  the  future  state,  and  until  it  should  take 
some  steps  to  annul  such  action,  subject,  of  course,  to  such 
restraints  as  should  be  imposed  by  the  general  government 
in  its  control  of  such  waters.  The  city's  exercise  of  the  power 
so  granted  by  the  territorial  legislature  was  never  interfered 
with  in  the  premises,  but  its  acts  thereunder  have  been  ex- 
pressly confirmed  by  virtue  of  the  grant  of  power  in  section 
3,  art.  15,  of  the  state  constitution,  authorizing  the  city  to  ex- 
tend its  streets  over  intervening  tide  lands  to  the  harbor  area 
there  provided  for.  We  know  of  no  reason  why  the  city  could 
not  authorize  the  laying  of  railway  tracks  upon  streets  located 
upon  tide  and  shore  lands.  We  see  nothing  in  the  way  of  ita 
granting  whatever  rights  it  did  have  in  the  premises.  The 
very  right  to  occupy  shore  and  tide  lands  for  street  purposes 
would  carry  with  it  during  such  time  at  least  the  full  enjoy- 
ment of  all  privileges  that  the  city  exercised  with  regard  te 
its  other  streets,  and  one  of  these  was  the  right  to  authorize 
the  location  of  railway  tracks  upon  its  streets.  This, 
seems  to  us  to  have  been  as  much  within  the  policy  of  the 
law  as  was  the  recognition  of  the  right  to  use  such  lands  for 
street  purposes  in  any  wise.  The  city  undertook  to,  and  did» 
as  far  as  it  was  able,  confer  this  privilege  on  the  respondents. 
Its  acts  have  never  been  in  any  wise  questioned,  excepting 
in  this  instance,  where  it  undertakes  to  set  up  its  own  want 
of  power.  But  it  sought  to  exercise  the  power,  and  its  right 
so  to  do  was  not  interfered  with  by  any  higher  authority, 
but,  on  the  contrary,  was  subsequently  confirmed ;  and  we 
are  of  the  opinion  that  the  city  is  m  no  position  to  urge  the 
invalidity  oi  the  franchise,  or  its  want  of  power  to  grant  the 
same,  under  the  circumstances ;  nor  can  it  arbitrarily  repeal 
the  same,  whatever  rights  it  may  have  in  the  exercise  of  the 
power  of  eminent  domain. 

We  are  also  of  the  opinion  that  the  city  is  i\ot  in  a  position 
to  urge  that  the  ordinance  is  void  by  reason  of  a  non-compli- 
ance with  the  sixth  condition  as  to  the  time  within 
GrABt  Hot  reT-  which  the  railroad  should  be  constructed,  nor  of 
oeftbie.  tiie  failure  to  continuously  operate  the  road  when 

constructed.  The  essential  object  of  the  ordinance 
^as  to  secure  continuous  railway  connection  with  the  eastern 
part  of  the  state,  and  for  that  purpose  the  ordinance,  by  a 
proviso  in  said  condition  purportea  to  confer  or  convey  the 
right  to  lay  a  track  upon  the  right  of  way  in  question  to  any 
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company  which  should  first  construct  a  standard-gauge  rail- 
road affording  such  connection.  There  was  no  intention 
to  limit  the  priyileges  authorized  to  the  particular  corpo- 
rations named,  and  while  it  is  admitted  that  the  road  was 
not  constructed  from  the  point  in  controyersv  within  the 
time  specified,  and  that  for  a  year  and  a  half  from  about 
a  month  after  its  completion  it  was  not  operated,  and  thus, 
as  appellant  contends,  the  spirit  of  the  ordinance  was  vio- 
lated ;  yet,  notwithstanding  this,  the  ordinance  was  not  re- 
pealed, nor  was  any  step  taken  during  said  time  to  compel 
the  railroad  companies  to  remove  their  tracks  from  the  streets 
in  question,  but  they  were  allowed  to  remain  there,  and  finally 
the  line  was  put  in  operation,  and  was  operated  continuously 
for  several  years  prior  to  the  institution  of  this  suit.  The. 
respondents'  rights  in  the  premises  were  in  no  wise  questioned 
during  said  times,  and,  conceding  that  the  city  had  the  ri^ht 
to  impose  the  time-limitation  condition,  we  are  of  the  opinion 
that  it  is  now,  and  was  at  the  time  of  the  institution  of  this 
suit^  estopped  from  availing  itself  of  the  same  imder  the  cir- 
cumstances. 

It  seems  to  us  that  the  contention  of  the  respondents  is  well 
founded  that  the  ordinance  in  question,  while  it  remained 
upon  the  books  as  one  of  the  ordinances  of  said  city,  had  the 
effect  of  designating  the  route  where  the  line  of  railway  might 
be  constructed  by  any  company  choosing  to  build  a  standard- 
gauge  road  thereon  connecting  said  city  by  rail  with  eastern 
Washington,  and  that,  by  constructing  its  line  of  railway 
thereon,  respondents  acquired  a  right  as  against  the  city  to 
use  such  streets  for  such  purpose,  subject,  of  course,  to 
the  reasonable  control  and  regulation  of  the  municipal  au- 
thorities. 

As  to  the  sixth  proposition :  The  point  that  there  was  no 
such  corporation  in  existence  as  the  Oregon  &  Transcontraen- 
tal  BaUroad  Company  seems  to  us  immateriaL     It  does  ap* 

?ear  that  there  was  a  corporation  known  as  the  "  Oregon 
'ranscontinental  Company,"  and  we  think  it  fairly  appears 
from  the  proof  that  this  was  the  corporation  that  was  intended 
to  be  designated,  instead  of  the  "  Oregon  &  Transcontinental 
Bailroad  Uompany,"  which  had  no  existence,  and  that  it  was, 
in  effect,  simply  a  misnomer ;  but,  under  the  view  we  have 
taken  of  the  points  heretofore  discussed,  this  matter  becomes 
unimportant.  The  point  in  relation  to  the  franchise  being  void, 
because  in  terms  perpetual  and  irrevocable,  will  be  further 
noticed.  What  has  been  said  disposes  of  the  sixth,  seventh, 
and  eighth  propositions  otherwise. 

Many  of  appellant's  statements  advanced  in  support  of  its 
ninth  ground  are  unquestionably  sound,  but  they  fail  to  sustain 
56  A.  A  E.  R.  Gas.— 40 
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the  position  taken.  A  city's  power  to  improve  and  graduate 
its  streets  is  nndon  otedly  a  oontinuant  power,  not 
iBterftnsM  exhausted  by  its  first  exercise,  and  inalienable  by 
wlr-^ndiu  *^®  corporate  authorities,  and  such  authorities  are 
■tiMi.  the  ones  to  judge  of  the  expediency  or  necessity 

of  its  exercise.  .  This  is  well  sustained  by  the 
cases  cited.  But  the  next  statement,  that  under  this  power 
tne  city's  right  to  establish  and  execute  a  new  and  higher 
grade  of  Columbia  street  at  the  place  in  dispute  follows  as  a 
matter  of  course,  must  be  taken  with  some  degree  of  limita- 
tion. It  will  aid  in  the  discussion  of  this  question  to  state 
our  views  here  of  the  effect  of  the  city's  action  in  the  premises. 
The  raising  of  the  grade  of  the  railway  tracks  two  feet  at  the 
point  in  question  would  greatly  impair  the  usefulness  of  the 
tracks.  This  clearly  appears  from  the  proof,  and  it  also  ap- 
pears that  at  the  same  time  the  city  raised  the  grades  of  other 
streets  in  the  vicinity  which  were  crossed  by  the  railroad 
tracks  aforesaid  to  such  an  extent  as  to  make  it  impossible 
for  the  railroad  companies  to  reconstruct  their  their  tracks 
upon  said  ri^ht  of  way.  The  effect  of  the  raisins  of  the  grades 
of  these  various  streets  was  such  as  to  absolutely  destroy  the 
franchise,  let  alone  making  it  impossible  for  the  railroaa  com- 
panies to  comply  with  the  ordinance  in  question,  in  giving  to 
each  wharf-«wner  a  side-track,  and  to  construct  the  tracks  on 
a  common  level  with  the  wharves  along  the  water-front. 

Under  such  a  state  of  facts,  we  think  the  well-settled  rule 
of  law  is  that  the  city's  right  to  graduate  its  streets  or  alter 
the  grades  thereof  is  not  an  absolute  one  to  be  exercised  at 
its  option,  regardless  of  its  effect  upon  others,  but  it  is  a  power 
^hion  must  be  reasonably  exercised  with  reference  to  the 
rights  of  parties  interested.  It  cannot  be  exercised  to  the 
extent  of  working  a  destruction  of  such  a  franchise  previously 
granted.  This  would  amount  to  an  unauthorized  taking  of 
property ;  and  none  of  the  cases  cited  by  appellant,  in  our 
opinion,  support  such  contention,  as  none  of  them  go  to  the 
extent  of  holding  that  the  city  may  so  alter  and  c]^nge  the 
grades  of  its  streets  as  to  work  a  destruction  of  a  valuable 
property  under  such  circumstances,  but  the  right  to  change 
the  grades  of  streets  is  sustained  upon  the  ground  that  the 
same  mav  be  done  consistent  with  the  preservation  of  rights 

Sreviously  acquired  by  others;  as  in  the  case  of  State  v. 
[ayor,  etc.,  of  Hoboken,  41  N.  J.  Law,  71,  which  involved 
the  validity  of  an  ordinance  requiring  a  horse  railway  to  make 
its  tracks  previously  laid  conform  to  the  grade  of  the  street, 
in  which  case  it  is  said  that  "  the  provisions  of  these  ordi- 
nances requiring  the  tracks  to  conform  to  grade,  and  to  be 
laid  under  the  direction  of  the  street  commissioner,  *  *  * 
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are  of  the  character  of  regulations  which  may  be  adopted, 
and,  if  reasonable,  are  valid.  Snch  reflations  do  not  appre- 
ciably interfere  with  the  exercise  of  its  franchise  by  a  corpo- 
ration having  a  franchise  to  use  the  public  streets  for  its 
business  ;  *  *  *  and  the  legislature  is  presumed  to  have  in- 
tended, when  it  authorized  the  use  of  the  public  streets  for 
such  purposes,  that  its  grantee  should  hold  its  privileges 
subject  to  such  regulations  as  are  reasonably  necessary  for 
the  use  of  the  streets,  for  the  purposes  of  a  street  railway,  and 
for  ordinary  travel." 

Nor  can  we  agree  with  the  statement  that  there  was  in  this 
case  no  taking  of  property  by  the  alteration  of  such  grades 
because,  at  the  particular  time  the  ordinances  were  passed, 
the  railroad  tracks  had  been  destroyed  by  fire  at  the  point  in 
question,  and  for  that  reason  there  was  no  property  there  in 
existence  to  take.  The  argument  might  apply  with  some  force 
in  case  of  the  destruction  of  a  structure  which  could  be  rebuilt 
as  well  to  conform  to  one  grade  as  another,  and  where  there 
would  only  be  a  damaging  instead  of  a  deprivation  of  the 
right.  But  the  railroad  faracks  at  this  point  must  be  rebuilt 
with  reference  to  the  established  grade  o£  the  railroads  of 
which  thev  were  a  part.  The  part  which  merely  crossed  the 
street  could  not  be  segregated  and  looked  at  independently, 
for  it. was  of  no  value,  excepting  as  a  part  of  the  system,  and 
could  only  be  reconstructed  practically  upon  the  same  grade 
as  before ;  and  this,  as  we  have  seen,  was  rendered  impos- 
sible by  the  changes  in  the  grades  of  the  streets  made  as  afore* 
said.  Although  the  railway  tracks  across  this  street  were  de- 
stroyed by  fire,  the  property  of  the  companies  still  remained. 
The  property  was  the  franchise — ^the  right  to  use  the  street 
for  the  purpose  of  constructing  and  operating  tracks  thereon. 
This  was  the  material  thing  of  value,  and  this  was  what  was 
sought  to  be  taken  by  the  corporate  authorities  in  the  man- 
ner aforesaid,  and  it  was  just  as  much  of  a  taking  as  though 
the  tracks  had  been  actually  in  existence  at  the  time  the  or- 
dinances were  adopted.  The  property  of  railroad  companies 
is  as  much  within  the  protection  of  the  law  as  that  of  any 
other  company  or  of  any  individual.  Bailroads  are  recognized 
as  essentisu  to  the  welfare  and  prosperity  of  the  people,  and, 
because  of  their  capacity  for  usefulness  to  the  whole  people, 
railroad  companies  are  invested  with  large  powers  of  a  public 
nature.  The  laws  of  the  state  also  provide  for  the  organiza- 
tion of  cities,  and  large  powers  are  granted  to  them  relating 
to  the  control  and  regulation  of  matters  within  the  municipal 
limits;  but,  when  a  broad  interpretation  of  such  powers 
clashes  with  acquired  property  rights,  as  in  this  instance,  such 
reasonable  construction  should  be  given  them  as  shall  not 
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have  the  effect  of  destroying  or  even  materially  iBJuring  such 
rights.  The  city  mnst  so  nse  its  powers  as  to  enable  the  re- 
spondents to  have  a  reasonable  nse  and  enjoyment  of  theirs, 
and  not  so  as  to  render  it  impossible  or  even  very  difficult  for 
the  respondents  to  reconstmct  and  operate  their  railroads. 
1  Borer,  II.  R  p.  663,  par.  13.  p 

Projlerty  rights  acquired  under  and  by  virtue  of  franchises 
thus  granted  are  perpetual,  unless  otherwise  limited  in  the 
grant ;  and  there  was  no  limit  in  this  instance,  and  such  fran- 
chises are  not  void  in  consequence  thereof.  There  is  no  sound 
reason  why  a  municipal  corporation  may  not  bind  itself  in 
this  particular,  as  well  as  an  individual  may.  On  the  con- 
trary,  well-recognized  principles  of  justice  require  that  it 
should  be  so  bound,  to  the  end  that  property  rights  may  be 
'  made  stable  and  certain ;  and  the  municipality  is  sufficiently 
protected  under  such  circumstances ;  for  should  it  become 
necessary  to  thereafter  undo  the  work,  and  terminate  the 
rights  granted,  and  to  take  the  property  of  the  corporation 
acquired  in  pursuance  and  by  Tutue  thereof,  it  may  do  so 
under  the  exercise  of  eminent  domain  upon  making  compen- 
sation ;  and  this  is  a  sufficient  protection  for  the  rights  of  Uie 
city,  and  one  wliich  at  the  same  time  affords  protection  to 
the  rights  of  the  respondents.  State  v.  Noyes,  47  Me.  189 ; 
Port  of  Mobile  v.  Louisville  &  N.  B.  Co.,  8i  Ala.  116,  86  Am. 
&  Eng.  B.  Cas.  171. 

The  substance  of  the  tenth  point  has  been  previouslv  dis- 
posed of  in  the  view,  taken  that  the  acts  of  the  city,  if  sus- 
tained, would  work  a  destruction  of  the  franchise.  Minor 
points  as  to  whether  the  proof  was  irrelevant  under  the  plead- 
ings are  of  no  particular  importance  at  this  time.  Wnere  a 
full  and  fair  trial  has  been  nad  upon  the  merits,  and  this  is 
apparent,  little  attention  will  be  paid  in  an  equity  cause  to 
tecnnical  points  raised  over  the  pleadings. 

The  judgment  of  the  lower  court  is  affirmed. 

DuNBAB,  O.J.,  and  Hott,  Stiles,  and  Andebs,  JJ.,  concur. 

Powers  of  Municipalities  as  to  Railroads  In  Streets^ — See  notes,  15  Am. 
&  Eng.  R.  Cas.  402;  14  Id.  109;  18  Id.  637. 

Railroads  in  8treet»— Numk>er  of  Trains  to  k>e  Operated— Restriction^ 
Court.— In  Kentucky  &  I.  B.  Go.  «.  Ereiger  (Ey.,  May  28,  1892.),  19  8.  W. 
Bep.  788,  it  was  held  that  where  a  railroad  company  is  authorized  to  con- 
struct and  operate  a  railroad  track  in  a  street,  a  court  cannot  restrict  the 
company  as  to  the  number  of  trains  to  be  operated,  as  a  condition  prece- 
dent to  the  construction  of  the  track.  The  court  said:  <*  The  main  ques- 
tion is  whether  the  chancellor  properly  restricted  appellant  in  respect  to 
the  number  of  freight  trains  that  may  pass  in  front  of  appellee's  property 
during  business  hours  of  each  day.  As  early  as  the  case  of  Railroad  Go.  e. 
Applegate,  8  Dana,  289,  a  railroad  operated  by  steami-power  wrtfain  a  citj 
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was  recognized  as  entirely  eonBistent  with  the  purpoees  for  which  a  street 
may  be  properly  osed,  and,  when  authorized  by  municipal  power  conferred 
by  the  legislature,  it  is  not  an  encroachment  upon  the  puolic  property  or 
individuid  rights,  because  neither  the  local  public  nor  proprietor  of  an 
abutting  lot  has  any  right  or  property  in  a  street,  or  any  other  le^al  inter- 
est in  it  than  that  which  is  common  to  all  the  people.     And  such  may  be 
now  considered  the  settled  doctrine  of  this  state,  having  been  often  «nd 
uniformly  affirmed  and  applied  since  that  case  was  dedaed.    In  fact  the 
judgment  of  the  lower  court  permitting  appellant  to  lay  down  a  single 
track  and  operate  its  road  upon  Portland  avenue  amounts  to  a  distinct  rec- 
ognition of  the  doctrine,  and  could  not  be  upheld  otherwise.    As,  then, 
both  state  and  municipal  authority  was  given  to  appellant  to  construct  and 
operate  its  road  upon  Portland  avenue,  and  the  judgment  necessarily  and 
logically  involved  right  of  appellant  to  occupy  and  use  the  street  jointly 
and  in  common  with  others,  arbitrarv  restrictions  or  conditions  of  the  ex- 
ercise of  such  right  cannot  be  justifiea;  but  restrictions  must  be  imposed, 
if  at  all,  only  for  the  purpose  and  to  the  extent  of  preventing  the  exclusion 
or  unreasonable  hindrance  of  others  from  the  proper  use  or  enjoyment  of 
the  street  who  have  an  equal  risht  to  such  use  and  enjoyment.    The  risht 
of  appellant  to  occupv  and  use  Uie  street  for  transaction  of  its  particular 
business  being  couched,  there  would  seem  to  be  no  more  power  m  a  court 
to  arbitrarily  prescribe  the  precise  number  of  freight  trains  it  may  move 
over  its  track  during  the  business  hours  of  a  day  than  to  fix  upon  the  num- 
ber of  wagons  appellee  may  have  driven  from  Duncan  street  through  hia 
building  onto  and  across  Portland  avenue,  during  the  same  period.    No 
other  lot-owner  on  Portland  avenue  between  Fourteenth  and  Fifteenth 
streets  besides  appellee  Ereiger  has  sought  to  prevent  construction  or  to 
restrict  operation  of  appellant's  road,  and  consequently  the  effect  of  limit- 
ing the  number  of  trains  is  simply  to  defer  to  what  the  evidence  in  this  case 
shows  to  be  alto^ther  unreasonable  and  useless  exaction  on  the  part  of  ap- 
pellee.    Unquestionably  there  would  be  a  remedy  against  an  unreasonable 
obstruction  or  hindrance  of  others  using  the  street  for  their  buinesss  by 
reason  of  too  frequent  passage  of  trains ;  but,  as  a  state  of  case  has  not  been 
ahown  by  this  record  inaking  a  restriction  upon  appellant  as  to  the  number 
of  cars  it  may  move  over  its  track  necessary  or  proper,  we  think  the  judg- 
ment was  in  that  respect  erroneous.    Whenever  appellee  or  any  other  per- 
son has  been  hinderea  or  obstructeid  by  the  unreasonable  use  by  appellant 
of  its  road,*  the  remedy  may  be  afforded  if  applied  for,  but  a  restriction  or 
hard  condition  cannot  be  justly  put  upon  tire  business  of  appellant  in  an- 
ticipation of  a  wrong  or  injury  to  appellee  that  may  never  occur.    While, 
therefore,  a  ndlroaa  company  may  oe  enjoined  from  purposely  stopping, 
awltching,  or  making  up  trains  on  a  public  street,  which  is  not  legitimate 
use  of  the  street,  and  iMsides  ui;inecessarily  and  improperly  obstructs  the 
business  and  endangers  personal  safety  of  others,  a  court  has  no  power  to 
prescribe  as  a  condition  precedent  of  the  occupation  and  use  of  a  public 
atrdet  by  a  railroad  company  the  number  of  freight  trains  that  may  pass 
over  its  road,  for  that  would  be  an  unreasonable  obstruction  of  its  business; 
nor  in  any  case  to  control  its  business  in  that  respect  except  when  frequent 
passage  of  trains  operates  to  exclude  others  from  use  of  the  street,  or  un- 
reasonably obstructs  them  in  its  use."    • 
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Habyey 

V. 

Oeobou  Southebn  &  Flobida  R  Co.  ef  oL 

(90  Georgia,  66.) 

Railroad  in  Street— Obstruction— Special  Damage— Abutting  Owners — 
The  owner  of  a  business-Btand  abutting  upon  a  public  alley  su^uiins  specisl 
damage — that  is,  damage  not  shared  in  by  the  public  at  large — if,  by  the 
illegal  obstruction  of  the  alley,  customers  are  prevented  from  having  and 
using  the  same  as  a  means  of  access  to  the  stand,  for  the  purposes  of  trade, 
as  they  have  been  habitually  doing  for  many  years  previously. 

Same — Defence  to  Action  for  Damages — Prospective  Advantage  to  Abut- 
ting Owners — It  is  no  answer  to  this  grievance  by  a  railroad  company  un- 
lawfully obstructing  the  alley  that  new  and  increased  custom  will  result  to 
the  plaintiff's  business  by  reason  of  the  obstruction  itself  (the  same  being  a 
depot  to  be  placed  across  the  alley),  and  other  improvements  which  will  be 
erected  by  the  company  at  and  near  the  point  where  the  depot  is  to  be 
located  and  maintained ;  nor  can  any  increase  in  the  value  of  the  plaintiff^s 
property,  anticipated  as  a  probable  effect  of  the  company's  new  improve- 
ments and  works,  be  taken  into  the  account  as  a  set-off  against  injury  to 
business.     Wood,  Nuis.  §  864,  p.  894. 

Same — Nuisance — Instructions  to  Juryt — ^The  court  erred  in  charging  the 
jury  in  conflict  with  the  principles  above  announced ;  the  company  having 
admitted  at  the  trial  that  it  claimed  no  authority  of  law  for  closing  the 
alley,  and  that  closing  the  same  was  a  nuisance. 

Ebbob  from  Bibb  superior  court. 

The  following  is  the  official  report : 

The  petition  of  Harvey  et  al,,  owners  of  a  store  and  dwelling- 
houses  at  the  comer  of  Fourth  street  and  a  20-foot  alley, 
prayed  for  injunction  cigainst  the  obstruction  by 
*^  '  the  defendant  corporations  of  the  alley,  where  it 
divides  two  city  lots  owned  by  them,  these  two  lots  being 
between  Fifth  street  and  the  lot  in  which  is  situated  the 
property  of  the  plaintiffs.  A  temporary  injunction  was 
granted,  with  allowance  to  the  defendants  to  lay  railroad 
tracks  across  the  alley,  and  the  judgment  was  affirmed.  84 
Ga.  372,  10  S.  E.  Rep.  971.  The  petition  contained  a  prayer 
for  money  damages  for  the  time  the  alley  had  been  kept 
closed  by  the  defendants ;  and,  when  the  case  came  on  for 
trial  before  a  jury,  this  prayer  was  stricken  b^  amendment, 
leaving  only  tne  prayer  for  permanent  injunction.  The  de- 
fendants' counsel  admitted  tnat  they  had  no  authority  of  law 
for  closing  the  alley,  and  that  closing  it  was  a  nuisance ;  but 
they  claimed  that  the  plaintiffs  suffered  no  such  special  dam* 
age  as  entitled  them  to  the  injunction  asked  for.    After  th& 
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introduction  of  eyidence,  the  court  submitted  to  the  jury  to 
find  whether  the  closing  of  the  alley,  as  proposed  by  the  de- 
fendantSy  would  cause  special  damage  to  the  business  and 
property,  or  business  or  property,  of  the  plaintiffs.  The  jury 
found  it  would  not,  and  the  court  entered  a  decree  denying 
the  permanent  injunction.  To  this  decree,  and  to  the  over- 
ruling of  a  motion  for  a  new  trial,  the  plaintiffs  excepted. 

The  petition  alleged  that,  when  the  plaintiffs  purchased 
their  property,  they  purchased  an  easement  in  the  alle^,  and 
have  occupied  and  used  it  in  conjunction  with  other  citizens 
for  years,  paying  a  good  round  price  for  it ;  for,  when  the 
property  was  purchased,  many  hundred  dollars  more  were 
paid  for  it  than  adjoining  property  of  the  same  size  could  be 
Dought  for,  on  account  of  this  alley  priyilege,  which  made 
their  property  especially  valuable,  owing  to  the  open  thorough- 
fare, which  is  the  direct  line  of  travel  for  a  large  number  of 
customers  who  had  been  in  the  habit  of  trading  in  the  store, 
etc.,  and  who  live  on  Fifth  street  and  other  parts  of  the  city 
east  of  their  property ;  that  the  vast  bulk  of  the  trade  of  the 
store,  which  goes  to  the  support  of  the  petitioners,  and  ren- 
ders their  properly  valuable,  comes  from  the  vast  number  of 
people  who  have  nomes  east  of  it  on  Fifth  street  and  adjoin- 
alleys,  who  have  for  years  been  in  the  habit  of  using  this 
alley  as  a  thoroughfare  to  the  store,  and  that  from  this  source 
and  from  this  cross-street  great  volumes  of  trade  have  for 
years  come  to  their  property,  so  that,  for  a  small  stand,  there 
IS  no  more  valuable  business  property  in  the  city,  but  that  if 
this  cross-street  is  permitted  to  oe  closed  the  vast  bulk  of 
trade  will  be  cut  off  from  the  storehouse,  their  natural  ingress 
to  and  egress  from  the  same  being  destroyed,  and  the  same 
will  be  driven  to  other  stores,  and  the  value  of  their  prop- 
erty thus  greatly  and  permanently  injured. 

The  defendants'  answer  alleged  that  the  plaintiffs'  lot  has 
no  peculiar  value  on  account  of  being  located  on  the  alley ; 
that  every  lot  as  originally  laid  out  in  the  city  had  an  alley 
appurtenant  to  it ;  that  the  plaintiffs  have  no  easement  or  in- 
terest in  the  alley ;  that  it  has  been  closed  for  years,  on  the 
opposite  side  of  Fifth  street  from  defendants'  property,  by 
the  Central  Bailroad,  and  many  similar  alleys  elsewhere  in 
the  city  have  been  allowed  to  be  closed  by  the  abutting  prop- 
erty-owners ;  that  defendants'  business  demands  depot-build- 
ings of  such  length  as  to  extend  across  the  alley,  and  it  is  im- 
possible to  buUd  a  depot  on  either  of  the  two  lots  alone ;  and 
that  the  proposed  occupation  of  the  alley  will  not  in  any 
manner  affect  the  value  of  plaintiffs'  property,  but  on  the  con- 
trary  all  property  in  that  portion  of  the  city  has  increased  in 
value  since  it  has  become  generally  known  that  defendants 
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intended  to  locate  their  offices  and  depots  there,  and  plain- 
tiffs* propeHr^  is  to-day  worth  more  by  reason  of  the  contem- 
plated location  of  defendants'  depot  wan  it  was  before  said 
proDerty  was  purchased  by  defendants,  for  this  reason. 

Tne  motion  for  a  new  trial  contains  27  grounds.  Besides 
those  alleging  that  the  verdict  was  contrary  to  law  and  evi- 
dence, the  following  rnlings  are  assigned  as  er. 
rors :  (4)  Refusal  of  plaintiffs'  motion  to  make  the 
errorT****'  *  injunction  perpetual  on  the  ground  sustained  by  the 
supreme  court  on  the  temporary  injunction.  (5,  6» 
9-13)  Refusals  to  charge  as  follows :  **  If  you  be- 
lieve from  the  evidence  that  any  damage  will  result  to  plain- 
tiffs by  reason  of  the  closing  of  any  portion  of  this  alley; 
that  tne  usual  and  natural  approaches  to  the  plaintiffs  prop- 
erty from  any  direction  will  oe  impaired,  or  in  the  slightest 
manner  interfered  with — you  are  to  say  so  in  your  verdict  I 
charge  you  that,  if  plaintiffs  have  an  easement  in  the  alley, 
such  easement  is  property,  and  that  no  property  can  be  taken 
or  damaged  in  Oeorgia  without  just  and  adequate  com- 
pensation being  first  paid."  ''I  charge  you  that  if  you 
believe  plaintiffs  bought  their  property  with  this  alley  run- 
ning on  one  side  of  same,  and  running  to  Fifth  street, 
and  have  used  and  enjoyed  the  same  for  a  term  of 
years,  that  they  own  and  acquire  an  easement  in  said 
alley,  which  easement  is  property,  and  cannot  in  any  way 
be  interfered  with,  without  authority  in  law.  I  charge 
you  that  if  you  believe  from  the  evidence  that  this 
alley,  running  from  Fourth  to  Fifth  street,  was  and  is  a  pub- 
lic thoroughfare,  existing  for  ^p^ears,  that  the  Oeorgia  Southern 
&  Florida  Ilailroad  had  no  right  to  close  any  portion  of  the 
same  without  express  le^lative  authority,  i  charge  jon 
that  the  legislative  act  giving  the  Oeorgia  Southern  &  Florida 
Bailroad  authority  to  take  an  encroachment  in  front  of  its 

froperty  on  Fifth  street  gave  it  no  right  to  close  this  alley, 
charge  you  that  no  one  has  any  right  to  close  or  obstruct 
any  public  alley  or  street,  or  any  portion  thereof,  without  ex- 
press authority  from  the  legislature.  I  charge  you  that 
neither  the  railroad  nor  the  construction  company  had  any 
authority,  in  law,  to  close  any  portions  of  this  alley."  (14) 
Failure  to  charge,  as  requested  in  argument  of  counsel,  but 
not  in  writing,  that  the  entire  obstruction  or  closing  of  an 
alley  or  street  would  deprive  plaintiffs  of  rights  therein ;  that 
the  entire  closing  of  an  alley  or  street  differs  from  the  use  or 
occupation  of  a  street  by  a  railroad,  where  there  is  enough  of 
said  street  or  alley  left  as  a  highway  for  the  use  of  the  public ; 
and  that,  if  the  railroad  was  using  said  alley  so  as  it  would 
be  inconsistent  with  the  continued  use  of  the  street  or  alley 
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as  an  open  pnblic  street,  it  would  be  a  nse  essentially  incon- 
sistent  with  that  of  a  public  street,  and  hence  illegal.  (15) 
faililre  to  charge  that  an  unreasonable,  excessive,  or  exclusive 
use,  or  such  use  as  not  to  leave  passage  of  the  street,  should 
be  enjoined,  and  the  adjoining  owner  would  be  entitled  to  re- 
cover damages  sustainea  bv  ms  being  deprived  of  a  means  of 
access  to  his  land.  (16)  Kefusal  to  submit  to  the  jury  the 
following  questions,  prepared  in  writing :  "  First.  Did  com- 
plainants, the  Harveys,  have  an  easement  into  this  alley,  run- 
ning through  this  block  57  into  Fifth  street?  Second.  Did 
the  Georgia  Southern  &  Florida  Bailroad  Company,  or  any 
one  for  it,  ever  close  any  portion  of  the  alley  in  question,  run- 
ning from  Fourth  to  Fifth  street,  which  alley  in  part  adjoins 
the  Harvey  property  ?  If  so,  was  the  Harveys'  easement  in- 
terfered with,  and  was  their  property  damaged  ?  Third.  If 
the  lower  portion  of  this  alley  was  closed,  would  the  Harvey 
property  be  in  any  manner  injured,  and  would  any  of  the 
avenues  of  approach  to  said  property  be  interfered  with  or  . 
obstructed?  yburtJu  Did  the  Harveys,  the  complainants, 
«ver  consent  to  the  closing  or  obstructing  of  any  portion  of 
said  alley."  (21)  Error  in  not  charging  upon  the  legality  of 
closing  the  alley.  The  plaintiff  having  so  requested,  the 
oourt  said:  "They  have  nothing  to  do  with  that.  It  is  a 
question  for  me  " — this  answer  being  misleading  to  the  jury, 
and  virtually  withdrawing  from  their  consideration  all  right 
that  plaintiffs  might  have  had  in  the  easement  of  the  alley. 
{22)  Error  in  the  cnarge  as  a  whole,  in  that  it  excluded  from  the 
<^onsideration  of  the  jury  the  right  of  Mrs.  Harvey  in  the  alley, 
and  of  the  damage  that  would  arise  from  the  interference 
with  her  easement  in  the  same,  and  in  that  it  did  not  submit 
the  question  as  to  the  illegality  of  the  closing  of  the  alley,  but 
discussed  the  question  as  if  the  alley  could  lawfully  be  closed. 

(7,  8)  Refusals  to  charge  :  **  I  charge  you  that  against 
actual,  special  damages,  proven  to  exist-if  this  alley  is  closed, 
you  can  set  off  only  actual  and  special  advantages.  You  can- 
not set  off  s^eculanve  advantages,  or  advantages  which  would 
be  general  m  their  nature,  in  arriving  at  a  decision  whether 
this  property  would  be  specially  damaged.  If  the  closing  of 
the  alley  would  be  illegal,  no  benefits  which  might  flow  from 
the  illegal  act  can  be  set  off  against  the  damages  which 
would  accrue  to  the  property  by  reason  of  such  closing." 

(17-20,  27)  Erroneous  instructions :  "  If  you  find,  however, 
that  there  is  a  special  damage  done  to  that  prop- 
erty or  business,  then  you  can  inquire,  on  tne  SBhmBMd 
otheV  hand,  whether  the  effect  of  the  railroad  clos-  ▼•i"«-8«t-«ff. 
ing  the  alley,  by  building  a  depot  there,  would  be 
to  enhance  the  value  of  that  property,  and  increase  it,  and  in- 
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crease  the  valne  of  the  business ;  and,  if  you  find  from  the 
proof  that  the  enhanced  value  was  equal  to  or  greater  than 
the  damage  done  to  the  business,  then  you  would  still  find 
for  the  defendants."    Error,  because  the  matter  complained 
of  was  not  the  building  of  a  depot,  but  the  closing  of  the 
alley,  and  if  under  this  charge  the  juiy  might  set  off  the  en- 
hancement arising  from  the  depot,  if  her  property  was  dam- 
aged by  the  closing  of  the  alley,  it  was  immaterial  whether 
by  a  depot  or  a  fence ;  because  tne  charge  allows  the  enhance- 
ment arising  from  a  depot,  and  assumes  that  one  will  be  built^ 
and  the  question  of  damage  is  [to]  be  offset  by  the  enhance- 
ment from  said  depot,  when  one  mav  not  be  built ;  and  be- 
cause the  pleadings  do  not  authorize  the  same.    ''  If,  however, 
you  find  there  was  a  damage  done  to  the  property,  and  at  the 
same  time  an  enhanced  value,  created  by  these  railroad  im- 
provements there,  but  that  the  damage  done  to  this  property 
and  business  was  greater  than  the  improvements,  you  would 
find  for  Mrs.  Harvey  or  trustee  in  the  case."    Error,  because 
'   misleading,  in  allowing  enhanced  value  to  be  set  off  against 
'  actual  damage.     "  If  you  find  there  is  any  especial  damage  to 
her,  you  go  and  inquire  as  to  the  effect  of  these  improvements, 
these  depot-buildings,  and  as  to  the  effect  that  would  have  on 
the  value  of  that  property  and  business.     If  you  find — ^and 
you  ought  to  look  at  all  that,  look  into  the  nature  of  the  pro- 
posed improvements  that  would  close  up  this    alley,  the 
probable  improvements  that  would  be  put  there,  the  number 
of  men  that  would  be  employed  there,  the  traffic  that  would 
create — all  those  things  you  ought  to  consider,  in  deciding 
whether  or  not  these  improvements  by  the  railroad  company 
would  enhance  the  value  of  this  property,  and  then  you  look 
into  the  q^uestion,  and  decide  accorcung  to  the  truth  of  it,  as 
you  find  it  from  the  evidence.    If  the  property  will  be  dam- 
aged b^  the  closing  of  this  alley,  and  at  the  same  time  its 
value  will  be  enhanced  by  the  improvements  put  there,  the 
value  of  the  property  and  business  will  be  increased,  and  the 
enhancement  was  greater  than  the  damage,  you  would,  of 
course,  find  there  was  no  special  damages  done."    Error,  be- 
cause  the  charge  assumes  that  a  traffic  would  be  created  by 
improvements,  and  is  expression  of  opinion  on  that  point,  be- 
cause it  allows  speculative  improvements  and  speculative 
enhancement  of  value  to  set  off  and  overcome  actual  damage, 
and  is  misleading  to  the  jury  in  allowing  the  enhancement 
arising  from  any  improvement  to  affect  the  actual  damage ; 
and  because  it  is  unauthorized  by  the  pleadings.     ''Now  if, 
under  the  instructions  I  have  given  you,  you  find  there  would 
be  special  damage,  your  answer  to  this  qucBtion — ^and  that 
would  be  your  verdict — would  be,  simply,  *  It  would.'     If  you 
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find  the  other  way,  there  would  be  no  damage,  or  the  en- 
hanced  yalue  was  greater,  or  would  offset  the  damage,  then 
your  answer  to  it  would  be,  '  It  would  not.'  "  Error,  because 
misleading,  it  not  being  the  law  that  actual  damages  may  be 
diminished  by  the  enhancement  of  the  property,  and  because 
the  pleadings  do  not  authorize  such  an  instruction. 

**  They  [the  railroad]  further  say,  as  to  that  [the  closing  of 
the  alley],  that  the  object  of  the  railroad  is  to  place  across, 
that  alley,  or  that  end  of  the  alley — that  twenty- 
foot  alley — a  freight  and  passenger  depot,  and  let  spernutiTe 
the  alley  terminate  there  at  their  depot,  with  an  adTantaffes— 
outlet  down  across  ten  feet  wide,  running  down  s«t-oir. 
and  parallel  with  Fourth  and  Fifth  streets,  and 
that  the  effect  of  placing  that  improyement  there,  will  be 
largely  to  increase  the  value  of  the  Haryey  property,  and  thal^ 
the  effect  of  the  business  done  at  their  depot  will  be  to  add 
largely  to  the  business  done  by  Harvey  at  his  store,  or  Mrs* 
Harvey."  Error,  because  no  such  charge  is  justified  by  the 
pleadings,  nor  was  any  such  defence  set  up  in  the  answer,  and 
the  effect  of  this  statement  in  the  charge  was  to  divert  the 
minds  of  the  jury  from  the  true  issue  upon  which  they  should 
pass,  and  was  calculated  to  make'them  consider  and  set  off" 
speculative  advantages  which  they  should  not  consider  in 
this  case,  as  against  the  actual  special  damages  proven  to 
flow  from  the  nuisance  complained  of,  and  sought  to  be  en* 
joined.  (23-26)  Error  in  allowing  defendants,  over  plaintiff's, 
objection,  to  ask  the  following  questions ;  the  first  two  of 
Mrs.  Harvey,  the  other  two  of  Lane  and  Collins :  "  Is  not  the 
continuation  of  this  alley  on  the  other  side  of  Fifth  street 
permanently  obstructed  by  the  Central  Bailroad  ?  "  the  same 
being  immaterial,  for  the  reason  that  plaintiff  claimed  no- 
damages  by  reason  of  the  obstruction  by  the  Central  Bailroad,. 
she  not  claiming  customers  beyond  the  same,  and  for  the 
reason  that  said  obstruction  might  have  been  paid  for  or 
authorized  by  law.  If  the  same  should  be  illegal,  two  wrongs 
would  make  no  right,  and  the  former  obstruction  by  another 
party  could  not  affect  the  question  whether  this  obstruction 
would  cause  damage.  "  What  amount  did  you  pay  for  the 
property  ?  What  did  the  improvements  cost  you  ?  "  the  same 
not  tending  t-o  illustrate  the  issue,  and  too 'remote  in  point  of 
time  to  show  present  value.  "  What  effect  would  the  closing 
of  this  alley  by  the  Georgia  Southern  &  Florida  Eailroad,  for 
the  purpose  for  which  it  is  to  be  closed,  have  upon  Mrs^ 
Harvey's  property  ?  "  the  same  being  matter  of  opinion,  and 
allowing  the  witness  to  measure  the  damage,  and  the  purpose 
for  which  it  was  to  be  closed  not  illustrating  the  issue.  **  The 
closing  of  that  alley,  what  efi'ect  would  it  have  upon  th& 


-^36      LEAVENWORTH,  ETC.,  K.  CO.  V.   CURTAN.  [VOL.  56 

Harvey  property?  "  the  same  being  illegal,  for  the  rea«on 
just  given. 

Jf\  J.  Daly  and  Hardeman  <k  Nottingham^  for  plaintiff  in 
•error. 

Oustin^  Ouerry  <k  HaU^  for  defendant  in  error. 

Per  Curiam. — Judgment  reversed. 


Leavenworth,  Northern  &  Southern  B.  Go. 

V. 

CURTAN  et  qL 

{KofMM  Supreme  Courts  May  6, 1898.) 

Rallroiui  in  Street— Permanent  Obstructions. — ^An  action  was  brou^t 
by  a  lot-owner  to  recover  damages  from  a  railroad  company  for  obstructmg 
the  alley  at  the  rear  of  his  lot,  and  preventing  passage  to  and  from  the 
same.  It  was  tried  by  the  parties  and  court  below  apon  the  theory  that 
the  occupancy  and  obstruction  were  permanent  and  enduring.  '  Mdd,  that 
it  will  be  so  considered  and  treated  in  the  supreme  court. 

Same — Easement  of  Abutting  Owner — Special  Injuryi — ^It  is  not  neces- 
sary that  a  portion  of  the  lot  should  actually  have  been  taken  by  the  nul- 
road  company  in  order  to  entitle  the  owner  to  damages  for  the  obstruction; 
but,  .if  access  to  and  egress  from  the  property  have  been  cut  off  by  the 
construction  of  a  railroad,  the  owner  simers  a  peculiar  and  special  injury, 
ior  which  he  is  entitled  to  compensation. 

Same — Liability  of  Railroad  Company  for  Destroying  Easement  of  Abut- 
-ting  Ownen— No  license  or  consent  from  the  city  will  exempt  the  company 
from  liability  to  the  owner  for  placing  an  obstruction  across  the  alley 
which  practically  excludes  access  to  the  lot  for  the  ordinary  purposes  for 
which  an  alley  is  used  by  an  owner. 

Same — Extent  of  Injury  Necessary  to  Support  Actioni — Although  the 
obstruction  may  not  wholly  prevent  access  to  the  property,  if  it  is  such  ss 
to  practically  preclude  the  ordinary  and  reasonable  use  of  the  alley  as  a 
means  of  entenng  and  leaving  the  rear  of  the  lot,  the  company  is  liable  for 
the  injury  suffered. 

Error  from  Leavenworth  district  conrt. 
Geo.  E.  Pechy  A.  A.  Hurd,  and  Robert  Dufdapf  for  plaintifi 
in  error. 

Z.  B.  (k  8.  E.  WTieatf  for  defendants  in  error. 

Johnston,  J. — ^This  action  was  brought  by  Cornelius  T7. 
^nd  Bridget  E.  Curtan  against  the  raiiwaj  company  to  re- 

cover  damages  suffered  by  reason  of  the  perm^ 

**  "^    '      nent  obstruction  of  two  alleys  in  the  rear  of  a  lot 

owned  by  them,  by  which  the  ingress  and  egress  to  and  from 

^e  same  were  prevented  and  destroyed.    The  Ourtan  prop- 
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erty  which  was  damaged,  being  lot  3,  is  in  block  116  of  Leay* 
enworth  City,  through  which  block  the  railway  of  the  plaintifT 
in  error  was  built  in  January,  1888.  The  lot  is  M  feet  wide 
and  140  feet  deep,  and  is  in  the  east  part  of  the  block,  which 
abuts  on  Broadway  on  the  east.  Shawnee  street  lies  on  the 
south  side  of  the  block,  and  Seneca  street  bounds  it  on  the 
north ;  and  an  alley,  shown  to  be  16  feet  wide,  runs  through 
the  middle  of  the  block  from  Seneca  street  to  Shawnee  street, 
passing  on  the  rear  of  lot  3.  From  this  alley,  and  at  the  rear 
of  lots  3  and  4,  another  alley  extends  westwardly  through  the 
block  to  Eighth  street  The  course  of  the  railway  built, 
through  the  block  was  from  the  southeast  toward  the  north- 
west, across  both  of  the  alleys  mentioned,  and,  besides 
making  a  deep  excavation,  the  company,  in  fencing  its  right 
of  way,  bililt  a  high  stone  wall  across  the  alley  running  from 
Seneca  street  to  Shawnee  street,  and  also  across  the  alley  ex- 
tending westlnrardly.  Upon  the  top  of  this  wall  a  high  fence 
was  built,  and  a  aepot  of  a  permanent  character,  which  ex- 
tended across  both  alleys,  was  constructed  by  the  com- 
pany, making  it  absolutely  impossible  to  pass  south  or  west 
through  the  alleys  from  the  rear  of  lot  3.  No  part  of  lot  3 
was  appropriated  by  the  company,  but  the  stone  wall  and 
fence  were  built  from  the  southwest  corner  of  the  lot  in  a 
northwesterly  direction  across  the  alley,  leaving  only  an  angle 
of  the  alley  at  the  rear  of  the  lot.  The  location  and  obstruc- 
tions  mentioned  msiy  be  seen  from  the  following  sketch  or 
plat,  which  was  used  as  evidence  in  the  trial  of  the  cause : 


Shawnkc  ^t 


It  is  alleged  that  the  obstruction  destroyed  the  approaches* 
and  means  of  access  and  egress  to  and  from  the  rear  of  the 
lot,  and  deprived  the  owners  of  the  benefits  of  the  alleys  in 
taking  provisions,  fuel,  and  other  things  onto  the  lot,  whereby 
they  were  damaged  in  the  sum  of  $2000. 


638  LEAVENWORTH,    ETC.,   R.   CO.  V,  CURTAN.    [VOL.  56 

The  railway  company  answered  by  a  general  denial,  and, 
further,  that  it  occupied  the  alleys  with  municipal  consent. 
The  trial  resulted  in  a  verdict  in  favor  of  Curtan  for  $1000, 
juid  the  railway  company  now  insists  that,  as  no  part  of  the 
lot  was  actually  taken,  no  damages  can  be  recovered  by  reason 
of  the  obstruction ;  and,  further,  that  if  the  alleys  were  occu- 
pied by  it  without  authority,  and  their  obstruction  was  a  public 
nuisance,  the  owners  have  not  by  their  pleadings  or  proof 
alleged  or  shown  that  which  would  entitle  them  to  recover. 

The  case  appears  to  have  been  brought  and  tried  through- 
•out  upon  the  theory  of  a  permanent  occupancy  and  obstruc- 
tion of  the  alleys  by  the  railway  company.  The 
^bftrneUou  a^swer  Specifically  alleges,  as  we  have  seen,  the 
4»  rtnei-Per^  passage  of  an  ordinance  by  the  city  ^authorizing 
juA&eAftiBjnry.  the  building  of  its  road  over  both  of  the  alleys, 
but  no  proof  of  the  ordinance  or  the  giving  of 
municipal  consent  was  offered.  No  question  appears  to  have 
been  raised  as  to  the  existence  of  such  an  ordinance,  nor  was 
Any  claim  made  during  the  trial  that  there  was  a  lack  of  mu- 
nicipal consent.  The  plaintiff  below,  in  asking  damages  and 
in  proving  the  same,  and  also  in  the  instructions  requested, 
ohose  to  consider  the  occupancy  and  obstruction  as  perma- 
nent or  lasting,  and  damages  were  awarded  upon  that  theory. 
In  Bailroad  Co.  v.  Andrews,  26  Ean.  710,  which  was  a  similar 
iu^tion,  it  was  said  that  *'  the  plaintiff  has  chosen  to  consider 
the  obstruction  of  the  alley  as  a  permanent  injury  to*  his  lots, 
<as  a  qtiasi  condemnation  and  permanent  taking  and  appropri- 
ation of  a  certain  interest  in  his  property ;  and  he  can  there- 
fore recover  merely  for  the  consequent  depreciation  in  value 
of  his  property  by  reason  of  such  permanent  injury,  by  reason 
of  such  permanent  taking  and  appropriation,  by  reason  of 
«uch  gtLOM  condemnation.  He  had  the  privilege  to  consider 
the  obstruction  of  the  alley  as  only  a  temporary  injury,  and 
to  have  sued  for  any  special  or  temporary  damage  which 
might  have  occurred  at  any  time  by  reason  of  the  obstruc- 
tion. But  it  seems  that  he  did  not  choose  to  so  consider  the 
obstruction.  He  chose  to  consider  it  as  permanent ;  and,  as 
he  has  chosen  to  consider  it  as  permanent,  and  amounting  to 
a  permanent  taking  and  appropriation  of  an  interest  in  his 
property,  he  must  be  governed  by  the  rules  generally  gov- 
ernmg  condemnation  proceedings." 

Treating  it  in  the  light  of  a  permanent  appropriation,  as 

the  parties  and  court  nave  done,  have  the  land-own- 

Dmmftffe  n-       ers  Suffered  a  loss  for  which  they  can  recover  ?    It 

«0Terabie.        jg  not  necessary  that  a  portion  of  the  lot  should 

actually  have  been  taken  by  the  company  in  order 

to  entitle  the  owners  to  damages  for  the  obstruction.    In 
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this  state  it  is  well  settled  that  if  the  access  to  and  egress 
from  property  have  been  cut  oflF  by  the  construction  and 
operation  of  a  railroad  upon  the  streets  or  alleys,  the  owner 
suffers  a  peculiar  and  special  injury,  for  which  he  is  entitled 
to  compensation.  Railroad  Co.  v,  Garside,  10  Kan.  552; 
Sailroad  Co.  v.  Twine,  23  Kan.  585 ;  Bailroad  Co.  v.  Andrews, 
26  Kan.  702,  5  Am.  &  Eng.  R.  Cas.  370  ;  Id.,  SO  Kan.  590,  14 
Am.  &  Eng.  B.  Cas.  248.  Numerous  decisions  have  been 
made  to  the  effect  that  for  the  construction  of  a  railroad  upon 
a  street  or  alley  with  authority  from  the  city,  where  it  was 
restored  to  its  former  condition,  or  where  the  structure  did 
not  deprive  the  owner  of  the  reasonable  use  of  the  street  or 
Alley  as  a  means  of  ingress  to  and  egress  from  his  lots,  no 
recovery  could  be  had.  The  fact  that  the  street  or  alley  may 
be  narrowed  by  the  structure,  or  made  less  convenient,  or 
that  by  reason  thereof  the  property  would  be  less  attractive 
or  desirable,  will  create  no  liability  against  the  company  if 
the  owner's  special  use  and  private  right  of  entering  and 
leaving  his  property  have  not  been  unreasonably  abridged. 
Heller  v.  Railroad  Co.,  28  Kan.  625,  7  Am.  &  Eng.  E.  Cas.  636 ; 
Railroad  Co.  v.  Larson,  40  Kan.  301,  36  Am.  &  Eng.  R.  Cas. ' 
163 ;  Railway  Co.  v.  Cuykendall,  42  Kan.  234 ;  Railway  Co.  v. 
Smith,  45  Kan.  264,  46  Am.  &  Eng.  R.  Cas.  53. 

While  adhering  to  the  doctrine  stated  in  these  latter  cases, 
we  are  of  opinion  that  the  lot-owners  in  this  case  suffered  an 
injury  from  the  obstruction  placed  over  the  alleys,  for  which 
they  are  entitled  to  compensation.  If  we  assume  that  the 
eity  undertook  to  authorize  the  occupancy  of  the  alleys  with 
the  company's  road,  that  fact  would  not  prevent  a  recovery, 
l^o  license  or  consent  from  the  city  woula  exempt  the  com- 
pany from  liability  for  placing  an  obstruction  across  the 
allejs  which  practically  excluded  access  to  the  lot  for  the 
ordinary  purposes  for  which  alle^  are  used  by  a  private 
owner.  In  Railwajr  Co.  v.  Fox,  42  fean.  494, 40  Am.  &  Eng.  R. 
Oas.  331,  it  was  said  that  **  if  the  city  had  granted  permission 
to  lay  the  railroad  in  the  street,  and  it  had  been  constructed 
in  a  proper  manner,  so  as  not  to  impair  the  usefulness  of  the 
street  for  public  travel,  or  to  prevent  access  therefrom  to  the 
abutting  lots.  Fox  would  suffer  no  injury  for  which  he  could 
recover ;  but  neither  the  authority  nor  the  manner  of  con- 
struction can  make  any  difference  where  the  entire  street  is 
Appropriated,  and  the  lot-owner  is  cut  off  from  all  access  to 
the  street  from  his  property.  He  suffers  an  injury  not  shared 
by  the  public  generally  when  he  is  denied  the  use  and  enjoy- 
ment of  the  adjoining  street,  and  it  is  immaterial  whether  the 
proper  and  skilful  construction  of  the  road  required  the  ap- 
propriation of  the  entire  street  or  not.    The  right  of  access 
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from  the  street  to  his  ]^roperty  is  an  individual  one,  as  invio- 
lable as  the  property  itself,  of  which  he  cannot  be  deprived 
in  any  way  without  creating  a  liability  against  the  wrongdoer 
for  the  damages  occasioned.*' 

Athough  the  obstruction  in  this  case  does  not  wholly  pre- 
vent access  to  the  properlrfr,  it  is  built  in  such  a  way  as  to 
practically  preclude  the  ordinary  use  of  the  alley  as  a  means  of 
entering  and  leaving  the  rear  of  the  lot.  A  person  can  enter 
the  .alley  from  the  east,  and  reach  the  rear  of  the  lot ;  but  a 
team  and  wagon  cannot  pass  through  to  the  west  or  north,  as 
formerly,  and  the  allejr  is  so  narrow  that  a  team  and  wagon 
cannot  be  turned  therein.  When  a  person  with  a  team  and 
wagon  loaded  with  material  drives  in,  he  meets  an  impassable 
barrier  just  at  the  rear  of  the  lot,  and  to  get  out  it  is  neces- 
sary to  unhitch  the  team,  and  push  the  wagon  out  by  hand, 
or  pull  it  out  from  the  rear.  If  the  stable,  coal-house,  or 
other  storeroom  is  built  on  the  northwest  comer  of  the  lot,  as 
the  owner  may  desire,  it  cannot  be  reached  at  all.  The  ob- 
struction angles  from  the  comer  of  the  lot  to  the  other  side 
of  the  alley,  leaving  a  point  or  wedge-shaped  piece  of  ground 
at  the  rear  of  the  lot,  and  hence  a  Duilding  on  the  west  side, 
at  the  point  of  the  angle,  could  not  be  reached  for  the  un- 
loading of  hay,  grain,  coal,  or  wood  by  any  reasonable  means. 
It  thus  appears  that  the  owners  are  deprived  of  the  enjoyment 
of  the  appurtenant  ris^ht  which  they  have  in  the  alley,  and 
suffer  a  1^^  in  kind  and  degree  diffe^g  from  the  pablfc  gen. 
erally.  The  company,  having  encroached  upon  this  right  and 
obstructed  the  reasonable  and  ordinary  use  and  enjoyment  of 
the  alley  as  a  means  of  access  and  egress  to  and  from  the  lot, 
is  liable  for  the  injury  suffered. 

Some  criticism  is  made  upon  the  instructions  given  to  the 
jury  in  respect  to  being  shut  off  by  the  obstruction  from 

passage  to  other  streets,  but,  in  view  of  the  nature 
MneiBf         q{  ^j^^  obstruction  and  the  testimony  offered,  we 

see  nothing  substantial  in  the  objections.  One  ob- 
jection was  that  the  court  told  the  jury  "  that  plaintiffs  are 
entitled  to  a  verdict  on  the  facts  as  they  exist.  !rlaintifffl  are 
not  required  by  law  to  widen  the  alley  at  their  expense  to 
reduce  damages  or  for  any  purpose.**  It  is  contended  that 
a  party  who  claims  to  be  damaged  is  obliged  to  reduce  his 
damages  as  low  as  possible,  and  that  upon  certain  testimony 
that  was  offered  it  was  the  dut^  of  the  owners  to  take  off  a 
portion  of  the  rear  of  their  lot,  m  order  that  wagons  might  be 
turned  in  the  alley.  The  rule  invoked  has  no  application 
here.  The  owners  are  not  required  to  devote  the  rear  of  their 
lot  for  a  highway,  nor  were  they  under  an^  obligations  to 
construct  one  from  Broadway,  on  the  front,  in  order  to  reach 
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the  rear.  They  had  an  appurtenant  ri^ht  in  the  alley  ob- 
structed, and  the  simple  question  to  be  tried  was,  What  injury 
was  sustained  by  the  obstruction  ?  The  fact  that  the  lot  was 
accessible  from  a  street  at  the  other  end  will  not  prevent  a 
recovery  for  the  injury  resulting  from  the  obstruction  at  the 
rear.  Kailway  Co.  v.  Fox,  42  Kan.  496,  40  Am.  &  Eng.  B. 
Cas.  331. 

Complaint  is  made  that  witnesses  were  permitted  to  state 
their  conclusions  as  to  how  much  the  obstruction  depreciated 
the  value  of  the  lot.  Both  parties  were  careless  in  the  examina- 
tion of  witnesses  in  this  respect.  They  were  frequently  asked 
the  value  of  the  property,  and,  after  stating  the  value,  they 
were  asked  how  much  less  it  was  worth  by  reason  of  the 
obstruction.  These  questions  were  asked  and  answered  in 
most  cases  without  objection,  and  afford  no  ground  for 
reversal.    Bailroad  Co.  v.  Fisher,  42  Ean.  675. 

The  judgment  of  the  district  court  will  be  affirmed.  All 
the  justices  concurring. 

Obstruction  of  Access  to  Property — Right  to  Damagest — See  notes,  20 
Am.  &  EDg.  R.  Cas.  85  ;  14  Id.  143. 


State 

V. 

Ohio  Eiver  R.  Co. 

{West  Virginia  Supreme  Court  of  AppeaU,  Not,  15,  1898.) 

Raltroad  in  Higliway— Duty  to  Restore  Road— Nuisance.^Where  a  rail- 
'way  company  takes  and  occupies  a  part  of  a  county  road  without  having 
condemned  it,  yet  with  the  consent  of  the  county  court  duly  given,  but  on 
the  condition  that  the  company  shall  restore  the  county  road  to  its  former 
state,  or  to  such  state  as  will  not  unnecessarily  impair  its  usefulness,  and 
fails  to  comply  with  the  condition,  the  railway  company  may  be  proceeded 
against  by  indictment  for  maintaining  a  nuisance,  and  fined  for  obstructing 
and  injuring  the  county  road. 

Ebbob  to  Cabell  circuit  court. 

Vinson^  McDoncdd  &  Thompsorty  for  plaintiff  in  error. 

T.  S.  SHey,  Atty.-Gen.,  for  the  state. 

Holt,  J. — This  is  an  indictment  found  in  the  circuit  court 
of  Cabell  county  on  August  7,  1889,  against  the  railroad  com- 
pany, for  obstructing  a  public  road,  to  which  de- 
fendant, by  its  attorneys,  appeared  and  entered    •^■'•*^' 
the  plea  of  not  guilty.    By  consent  it  was  submitted  to  the 

56  A.  &  E.  R.  Cas.— 41 
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court,  who  found  defendant  guilty,  but  at  the  same  term  set 
aside  the  finding  and  judgment,  and  ordered  trial  by  jury! 
The  jury  found  defendant  guilty.  There  was  a  motion  to  set 
aside  the  verdict,  but  the  court,  overruling  the  motion,  fixed 
the  fine  at  $50,  and  gave  judgment  therefor.  Defendant  ex- 
cepted, and  filed  a  bill  or  exceptions  setting  out  all  the  evi- 
dence ;  also,  one  setting  out  all  the  instructions  given  for 
defendant,  those  refused,  and  the  one  given  as  modified  over 
defendant's  objection  —  both  signed  and  made  parts  of  the 
record. 

The  law  involved  and  the  material  facts  are  as  follows :  By 
the  constitution  all  railroads  are  declared  public  highways. 
Section  9,  art.  11,  Const  Under  clause  6,  §  50, 
c.  54,  of  the  Code,  the  county  court  of  Cabell,  by 
hTfliTed.'^**'  order  of  March  12, 1887,  authorized  and  empowered 
the  Ohio  Biver  liailroad  Company  to  construct  its 
railroad  as  now  located  in  Cabell  county,  where 
it  interferes  with  county  property,  roads,  etc.,  across,  along, 
and  upon  such  county  property  and  roads  which  the  route  of 
such  railroad  shall  intersect  or  touch ;  but  such  company 
shall  restore  such  county  roads  thus  intersected  or  touched, 
at  its  own  costs  and  expenses,  to  their  former  state,  or  to  such 
state  as  not  unnecessarily  to  have  impaired  their  usefulness, 
and  shall  keep  the  crossings  of  such  county  roads  in  repair. 
Four  commissioners  were  appointed  on  behalf  of  the  county, 
any  three  of  whom  could  act  to  accept  and  receive  the  road 
from  the  railroad  company  when  completed  by  it  as  therein 
indicated,  etc.  Under  this  authority  the  Ohio  Biver  Bailroad 
Company,  in  1887,  constructed  its  roadbed  along  the  county 
road  at  certain  points  in  the  county  above  the  town  of  Guyan- 
dotte,  laid  their  track,  and  now  occupy  and  use  the  same. 
The  company  built  another,  called  the  "  Substituted  Boad," 
at  various  points  generally  back  from  the  river,  between  the 
railroad  and  the  hill.  The  evidence  on  behalf  of  the  state  is 
that  such  substituted  road  is  not  as  good  -  as  the  one  taken, 
not  built  according  to  the  agreement  and  as  required  by  the 
order  of  the  county  court,  and  was  never  received  by  the 
commissioners.  The  evidence  on  the  part  of  defendant  tends 
to  show  that  the  substituted  road  is  as  good  as  the  old  road, 
in  some  respects  better,  by  bein^  moved  back  from  the  river 
bank,,  but,  again,  being  necessarily  on  ground  more  likely  to 
get  muddy  in  the  winter-time ;  that  the  commissioners  were 
satisfied  with  the  substituted  road.  But  the  jury  found 
against  the  defendant,  and,  unless  misled  by  some  erroneous 
instruction,  we  must,  in  that  state  of  the  testimony,  take  it 
that  they  found  correctly.  The  grounds  of  error  relied  on  by 
the  defendant  are:   (1)  statute  of  limitations;  (2)  modifying 
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the  instructions  of  defendant ;  (3)  the  jury  disregarding  the 
court's  instructions ;  (4)  the  court  refusing  to  grant  a  new 
trial. 

I  agree  fully,  with  counsel  for  defendant,  that  railroads 
should  not  be  needlessly  harassed,  ;ior  dealt  with  harshly. 
They  are  indispensable  in  these  times  as  high- 
ways ;  such  our  constitution  makes  and  calls  them.  iad»«tw«nt 
They  indicate  the  character  and  reach  of  modern  ^^  ©ompaiiy 
civilization.  The  proceeding  hj  indictment  is  awk-  -Nninuiee. 
ward  and  stiff  at  best,  and  it  is  at  least  doubtful 
whether,  on  conviction,  the  railroad  track  could  be  torn  up 
and  removed  as  a  nuisance,  for  it  was  laid  down  in  that  very 
place  with  the  sanction  of  the  general  statute  and  the  consent 
of  the  county  court.  At  any  rate,  the  criminal  proceeding 
has  no  capacity  of  adaptation  or  direct  efficiency  to  bring 
about  the  restoration  of  the  county  road.  One  of  the  civil 
remedies  suggested  in  City  of  Moundsville  v.  Ohio  River  R. 
Co.,  37  W.  Va.  92,  54  Am.  &  Eng.  R.  Cas.  538,  is  better  suited 
to  bring  about  directly  what  we  must  infer  to  be  the  main 
purpose — the  restoration  of  the  road.  Nevertheless,  we  have 
to  deal  with  this  case  as  we  find  it,  seeing  only  that  the  rules 
of  law  as, settled  in  such  cases  have  been  given  to  the  jury 
correctly,  according  to  what  the  testimony  tended  to  prove. 
In  the  case  of  City  of  Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  54  Am.  &  Eng.  R.  Cas.  538,  there  is  a  full  discussion 
of  this  subject  by  Judge  Brannon,  delivering  the  opinion  of  the 
court,  in  which  the  obstruction  of  ordinary  public  streets  and 
roads  by  railroads,  under  the  authority  of  law  and  with  the 
consent  of  the  town  and  county  authorities,  is  fully  discussed 
in  all  its  bearings,  both  as  to  the  offence  and  the  civil  injury, 
and  the  mode  of  dealing  with  it  by  indictment,  mandamtis, 
and  mandatory  injunction  in  the  nature  of  a  bill  for  specific 
performance ;  and  this  is  followed  by  the  case  of  State  v.  Mo- 
nongahela  River  R.  Co.,  37  W.  Va.  108,  an  indictment  and 
state  of  facts  similar  to  the  indictment  and  facts  in  this  case, 
in  which  it  is  held  that  if  a  railroad  company,  under  author- 
ity fron\  a  county  court  giving  it  license  to  build  its  road 
upon,  along,  or  across  public  highways,  upon  the  express 
condition  tnat  it  shall  restore  such  highways  to  their  former 
state,  or  to  such  state  as  not  unnecessarily  to  impair  their 
usefulness,  takes  possession  of  a  part  of  a  nighway,  and  con- 
structs its  road  upon  it,  but  fails  to  restore  the  highway  to 
such  state  as  is  required  by  law,  it  is  guilty  of  maintaining  a 
nuisance,  and  may  be  indicted  under  section  45,  c.  43,  of  the 
Code,  notwithstanding  it  has  such  authority  from  the  county 
court.  This  indictment  is  founded  on  section  45  of  chapter  43 
of  the  Code  (ed.  1891,  p.  330) :    "  Any  person  *  *  *  who  shall 
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without  lawful  authority  *  *  *  obstruct  or  injure  any  road, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  lined  not  less  than  ten  nor  more  than  fifty  dollars.'* 
See  State  v.  Chesapeake  &  O.  E.  R.  Co.,  24  W.  Va.  809,  19 
Am.  &  Eng.  R.  Cas.  429*  This  has  been  the  law  since  July, 
1850.  See  Code  1849,  c.  97 ;  Code  1860,  p.  490.  See  Dim- 
mett  V.  Eskridge,  6  Mumf.  308.  Counsel  for  defendant  quote 
from  State  v.  Chesapeake  &  O.  R.  R.  Co.,  24  W.  Va.  809,  811, 
19  Am.  &  Eng.  R.  Cas.  429,  as  follows :  "  Before  the  defend- 
ant could  be  convicted,  it  was  incumbent  on  the  state  to  es- 
tablish by  competent  evidence  that  Howell's  lane  road  [the 
road  in  question],  mentioned  in  the  indictment,  was,  at  the 
time  the  same  was  alleged  to  have  been  obstructed,  a  public 
road ;  that  the  same  had  been  obstructed  within  a  year  next 
before  the  finding  of  the  indictment ;  and  that  it  had  been 
obstructed  by  the  defendant.  Failing  to  prove  either  of  these 
facts,  the  defendant  was  entitled  to  an  acquittal."  Defendant 
claims  that  this  was  not  shown  to  be  a  public  road.  But  thia 
defendant  recognized  it  to  be  a  county  road  when  on  March 
12,  1887,  it  moved  the  county  court  for  leave  to  occupy  it» 
and  was  by  order  of  that  date  authorized  and  empowered  to 
construct  its  railroad  as  then  located,  on,  along,  and  across 
the  said  county  road.     Other  evidence  shows  tlii^t  it  was  the 

Sublic  road  leading  from  Ithe  town  of  Guyandotte  up  the  Ohio 
^iver,  through  Cabell  county,  to  the  Mason  county-line,  and 
has  been  used  and  worked  and  recognized  by  the  county  as  a 
road  for  many  years. 

As  to  the  statute  of  limitations.  The  act  complained  of, 
in  its  inception,  was  in  March,  1887,  and  this  indictment  was 
found  at  the  August  term,  1889,  and  defendant 
AppiicAtioii  of  claims  that  it  was  barred.  If  it  were  not  shown  to 
statateof  havc  been  a  continuing  offence,  it  would  have  been 
iimiutioBk  barred.  But  in  State  v.  Monongahela  River  R.  Co., 
37  W.  Va.  108,  a  case  A'^ery  much  like  this,  the  de- 
fendant was  held  to  be  guilty  of  maintaining  a  nuisance  ;  that 
the  giving  of  leave  to  occupy  and  use  the  said  road  for  the 
railroad  track  was  upon  the  express  condition  that  ihe  corn* 
pany  should  restore  it ;  that  tne  company  cannot  enjoy  the 
grant,  and  dispense  with  the  condition ;  that  such  authority 
affords  no  protection  for  excess  beyond  departure  from,  or 
failure  to  comply  with,  the  conditions.  See  City  of  Mounds- 
ville  V.  Ohio  River  R.  Co.,  37  W.  Va.  92,  54  Am.  &  Eng.  R.  Cas. 
538,  and  cases  there  discussed.  People  v.  Dutchess  &  C.  R. 
R  Co.,  58  N.  Y.  152, 162 ;  2  Wood,  Nuis.  c.  23,  §  753.  It  is  a 
continuiiKj^  offence,  and  the  defendant  is  under  a  legal  obliga- 
tion to  remove  it,  and  indictable  when  he  sufiers  it  to  con- 
tinue.    1  Bish  Crim.  Law  (8th  ed.),  §  433 ;  Elliott,  Roads  &  S. 
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490,  493.  The  instruction  No.  1,  given  on  motion  of  defend- 
ant, is  based  on  Ratcliffe's  Case,  5  Grat.  657 — that  if  defend- 
ant entered  upon  the  road  set  oat  in  the  indictment  under  a 
claim  of  right,  believing  it  to  be  its  own,  and  that  it  had  a 
hona-fide  right  thereto,  then  the  jury  should  find  for  the  de- 
fendant— and  has  no  application  to  the  case  as  a  defence  in 
bar ;  for  this  offence  consisted,  not  in  the  act  of  occupying  the 
old  county  road  (the  company  had  a  license  to  do  that),  but  it 
was  on  the  condition  precedent  thai;  the  new  road  substituted 
for  that  part  of  the  old  one  taken  should  be  such  a  restoration 
as  the  law  and  the  order  of  the  county  court  contemplated  and 
required.  The  failure  of  defendant  to  make  such  restoration 
of  the  old  road  is  the  gist  of  the  offence,  and  it  requires  no 
other  criminal  intent  than  the  intentional  occupation  of  the 
old  road,  and  the  wilful  neglect  or  refusal  to  restore  it. 

This  also  disposes  of  the  second  ground  assigned  for  error, 
"VIZ.,  in  improperly  modifying  instructions  of  defendant ;  for 
the  court  properly  added  that,  to  constitute  a  de- 
fence, the  defendant  must  show  that  it  had  com-  Doty  to  restore 
plied  with  the  conditions  under  which  it  was  per-  fc'ariiway. 
mitted  to  enter  and  occupy,  set  out  in  the  order  of 
consent ;  and  such  modification  made  it  consistent  with  in- 
struction No.  4,  given  the  jury  on  motion  of  defendant,  which 
reads  as  follows  :  "  No.  4.  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  in  this  cause  that  the  defend- 
ant made  the  alterations  and  changes  in  the  county  road  where 
its  track  occupied  the  old  road,  and  such  alterations  and 
changes  restored  the  county  road  to  its  former  state,  or  to 
such  state  as  did  not  unnecessarily  impair  the  usefulness  of 
said  road  at  the  time  such  change  was  made,  then  you  must 
find  for  the  defendant."  Leaving  out  of  view  the  subject  of 
crossings,  etc.,  this  instruction  propounds  the  law  correctly  in 
this  state,  except  where.there  may  be  some  special  reason  for 
charging  the  company  with  a  continuous  duty,  and  in  effect  it 
called  upon  the  jury  to  apply  it  to  the  facts  as  they  should 
find  them  to  be  according  to  the  evidence,  and  they  returned 
a  verdict  of  guilty.  There  is  a  good  deal  of  testimony  tending 
to.show  that  the  defendant  had  in  substance  made  such  restora- 
tion, and  that  the  trouble  with  the  new  road  was  that  it  had 
to  be  built  back  from  the  river,  next  to  the  hill,  where  the  wet 
weather  and  freezing  through  the  winter  made  it  muddy,  nar- 
rowed it  by  slips,  and  put  it  out  of  proper  width  and  shape. 
On  the  part  of  the  state,  three  witnesses  were  examined  who 
state  that  the  defendant  did  not  properly  restore  the  old  road 
by  the  new  one,  and  one  of  them,  a  commissioner  appointed 
to  receive  it,  declined  to  receive  on  that  account ;  so  that  no 
<^ase  is  made  out  for  a  new  trial  on  the  ground  of  the  verdict 


\ 


646  STATE  V.   OHIO   RIVER  R.  CO,  [VOL.  66 

being  unwarranted  by  the  evidence,  and  the  judgment  must 
be  affirmed. 

Railroads  as  Nuisances  in  Streets. — Sue  note,  36  Am.  &  Eng.  R.  Cas.  37» 

General  Obligations  of  Railroad  Companies  as  to  Highways. — See  note, 
20  Am.  &  Eog.  R.  Cas.  58. 

Indictments  for  Obstructing  Highwaysi — See  notes,  19  Am.  &  Eog.  R.  Cas. 
433;  n  Id,  173. 

Railroads  upon  H\f^hyNa}/—Aut?u>rity  of  County  Court — Duty  to  Bestere 
Highway — Indictment /or  Nui$ance. — State  v.  Monongahela  R.  Co.  (W.  Va., 
Nov.  26,  1892.),  16  S*.  E.  Rep.  519,  it  was  held  that  if  a  railroad  company, 
under  authority  from  a  county  court  giving  it  license  to  build  its  road 
upon  public  highways  with  the  express  condition  that  it  shall  restore  the 
highways  to  their  former  state,  takes  possession  of  a  part  of  a  public  high- 
way,  and  constructs  its  road  upon  it,  but  fails  to  restore  the  highway  to 
such  state  as  is  required  by  law,  it  is  guilty  of  maintaining  a  nuisance,  and 
may  be  indicted  under  the  Code. 

Obstructing  Highways — Jurisdiction  of  County  Commisnoners. — In  Dickin- 
son V.  New  Haven  &  N.  R.  Co.,  155  Mass.  16,  under  the  statutes  of  Massa- 
chusetts providing  that,  when  a  railroad  is  laid  out  across  a  highway  or 
other  way,  it  shall  be  so  constructed  as  not  to  obstruct  it;  that  the  county 
commissioners  shall  have  original  jurisdiction  of  all  questions  touching 
obstructions  to  highways  or  townways  caused  by  the  construction  of  rail- 
roads within  their  jurisdiction;  and  that  the  supreme  court  may  compel 
railroad  corporations  to  comply  with  the  orders  of  county  commissioners  in 
all  cases  touching  obstructions  to  highways,  it  was  held  that  railroad  com- 
panies which  lay  out  their  lines  across  highways  are  subject  to  the  juris- 
diction of  the  county  commissioners  in  which  such  highway  is  located  in 
respect  to  their  duty  of  not  obstructing  the  highways,  not  only  at  the  out- 
set  of  the  construction,  but  continuously,  and  that  such  commissioners 
may  at  the  outset  pass  such  decrees  as  seem  suitable,  and,  if  necessary,  psss 
further  decrees  at  a  later  date. 

Public  Bight — Adverse  Possession. — In  Village  of  Wayzata  ©.  Great  North- 
ern R.  Co.,  450  Minn.  438,  it  was  held  that  the  possession  of  a  railroad 
company  entering  under  a  right  given  in  its  charter,  no  other  claim  of  right 
appearing,  and  there  being  no  exclusion  of  the  public  use,  is  consistent 
with,  and  not  hostile  to,  the  public  right,  and  is  not  adverse.  But  where 
the  charter  does  not  authorize  the  construction  of  buildings  on  the  high- 
way, the  occupation  of  part^  of  the  highway  ivith  such  buildings  in  exclu- 
sion of  the  public  use  may  be  adverse  to  the  public  right,  and  may  ripen 
into  title  by  adverse  possession.  The  court  said:  *'Tbe  charter  of  the 
Minnesota  &  Pacific  Railway  Company  (Laws  Ex.  Sess.  1857,  c.  1,  §  7) 
granted  it  *  the  right  and  authority  to  construct  its  railroad  and  branches 
upon  and  along,  across,  under,  or  over  any  public  or  private  highway,  road, 
street,  plank-road,  or  railroad,  if  the  same  shall  be  necessary ;  but  the  said 
company  shall  put  such  highway,  road,  street,  plank-road,  or  railroad  in 
such  condition  and  state  of  repair  as  not  to  impair  or  interfere  with  its  free 
and  proper  use.'  The  corporation  which  succeeded  to  the  franchises  of 
that  company  laid  its  track  upon  and  along  Lake  street,  and  maintained  it 
there  until  such  franchises  and  the  railroad  passed  to  defendant,  which 
continues  such  use  of  the  street.  It  is  unnecessary  to  consider  whether  the 
condition  attached  by  the  charter  to  the  right  to  lay  a  railroad  in  a  public 
highway  or  street,  to  wit,  *if  the  same  be  necessary,'  is  a  continuing  con- 
dition, so  that,  if  a  court  should  consider  it  no  longer  necessary,  it  might 
order  the  railroad  to  be  removed ;  for  the  trial  court  found,  and  the  evi- 
dence sustains  the  finding,  that  it  is  now  necessary  to  maintain  the  railroad 
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on  the  street.  But  the  coDditioD,  *  the  said  company  shall  put  such  high- 
way, road,  street,  plank-road,  or  railroad  in  such  condition  and  state  of 
repair  as  not  to  impair  or  interfere  with  its  free  and  proper  use,'  is,  from 
its  nature  and  manifest  purpose,  a  continuing  one,  so  that  the  company 
may  at  all  times  be  required  to  keep  the  highway,  etc.,  in  the  specified 
condition  and  state  of  repair,  so  far  as  reasonably  consistent  with  the  pres- 
ence of  the  railroad  upon  it.  This  justified  the  court,  upon  the  facts  found, 
in  directing  what  the  defendant  should  do  to  meet  the  requirements  of  the 
condition.  80  far  as  the  findings  of  facts  are  sufficiently  pointed  out  in 
the  assignments  of  error  to  call  upon  us  to  examine  them,  we  see  no  reason 
to  doubt  their  correctness.  There  is  not  sufficient  assignment  of  error  to 
the  facts  specified  in  clause  13  of  the  findings,  the  assignment  being  gen- 
eral as  to  all  of  them — of  which  there  are  at  least  half  a  dozen.  When  a 
railroad  company,  with  such  a  ri^ht  granted  it  in  its  charter  as  in  the 
above-quoted  elause  from  defendant's  charter,  lays  its  track  upon  and 
along  a  road  or  street,  it  will  be  presumed  to  have  entered  and  to  be  in 
possession  under  that  right,  and  its  possession  will  be  consistent  with,  and 
not  hostile  or  adverse  to,  the  public  right.  Something  more  than  the  mere 
presence  of  the  track  upon  the  road  or  street — ^a  claim  of  a  hostile  right,  or 
an  exclusion  of  the  public  from  the  use — will  be  required  to  show  the  pos- 
session adverse  to  the  public.  The  clause  quoted  does  not  contemplate  the 
construction  upon  a  road  or  street  of  the  company's  stations,  depots,  or 
other  buildings,  nor  the  use  of  it  as  a  railroad-yard.  There  being  no  char- 
ter-right  to  which  the  occupation  of  the  street  by  buildings  could  be  attrib- 
uted, and  as  such  occupation  of  the  spaces  covered  by  the  buildings  was 
necessarily  in  exclusion  of  the  public  use  as  a  street,  and  so  hostile  to  the 
public  right,  adverse  possession  of  the  parts  of  the  street  thus  exclusively 
occupied  may  be  claimed." 

Might  to  Destroy  Public  Highway — Damages, — In  Louisville  &  N.  R.  Co.  v, 
Whitley  County  Court  (Ky.,  Jan.  4,  1894.),  24  8.  W.  Rep.  604,  it  was  held 
that  a  charter  authorizing  a  railroad  company  to  lay  out  a  railroad  between 
certain  termini,  and  to  construct  ''other  branches,"  does  not  authorize  it 
to  so  construct  its  road  as  to  destroy  a  public  highway,  since  an  intention 
of  the  legislature  to  grant  a  power  to  take  land,  already  appropriated  to 
another  public  use  must  be  shown  by  express  words  or  necessary  implica- 
tion, and  that  where  a  county  is  unable  to  prevent  the  destruction  of  a 
highway  by  a  railroad  company  in  the  construction  of  its  road,  it  may  sue 
the  company  for  damages. 

Duty  to  Bestd'e  Highway, — In  Village  of  Wayzata  f>.  Great  Northern  R. 
Co.,  450  Minn.  438,  it  was  held  that,  where  the  charter  of  a  railroad  com- 
pany gives  it  a  right  to  construct  its  railroad  upon  and  along  any  highway, 
road,  street,  etc.,  if  necessary,  but  requires  the  company  to  *'put  such 
highway,"  etc.,  ''in  such  condition  and  state  of  repair  as  not  to  impair  or 
interfere  with  its  free  and  proper  use,"  the  requirement  is  a  continuing  one, 
so  that  the  company  may  at  all  times  be  required  to  keep  the  highway  in 
the  specified  condition  and  state  of  repair,  so  far  as  consistent  with  the 
presence  of  the  railroad  upon  it. 

Measure  of  Damages  for  Lands  Taken  hy  Bailroad  Company — Ben^ts  as 
Setoff,— In  Chicago,  K.  &  W.  R.  Co.  v.  Woodward,  47  Kan.  191,  it  was 
held  that  upon  the  trial  of  an  appeal  from  the  award  of  commissioners  ap- 
pointed to  condemn  a  right  of  way  for  a  railroad  company  along  a  high- 
way, it  is  not  error  for  the  trial  court  to  instruct  the  jury  that  they  are  not 
to  take  into  consideration  any  benefits  which  might  accrue  to  the  plaintiff 
by  reason  of  any  change  in  the  location  of  such  public  highway.  The  court 
said:  "It  is  argued  that,  because  the  highway  was  not  vacated,  no  com- 
pensation should  have  been  awarded  for  the  right  of  way  at  all,  for,  under 
the  statutes  of  this  state,  the  railroad  company  had  the  right  to  construct 
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and  operate  its  railroad  upon  the  publie  hiehway;  that  one  of  the  uses  to 
which  it  may  be  put  is  the  construction  and  operation  of  a  railroad  along 
and  upon  the  same.  We  are  not  prepared  to  subscribe  to  this  principle. 
While  the  adjudicated  cases  are  not  uniform,  the  weight  of  authority  is  in 
support  of  the  rule  that  the  construction  of  a  railroad  alonff  a  highway  im- 
poses an  additional  burden,  and  constitutes  a  taking,  within  the  constitu- 
tion. The  following  cases  hold  that  a  railroad  is  not  one  of  the  legitimate 
uses  of  a  highway,  and  for  such  an  occupation  there  should  be  additional 
damages  awarded  to  the  adjoining  owner:  Railroad  Co.  «.  Reed,  41  Gal. 
256;  Imlay  v.  Railroad  Co.,  26  Conn.  249;  Railroad  Co.  «.  Steiner,  44  Ga. 
546;  Cox  v.  Railroad  Co.,  48  Ind.  178;  Stauge  v.  City  of  Dubuque,  62  Iowa, 
803;  Kucheman  v.  Railway  Co.,  46  Iowa,  366;  Railroad  Co.  t».  Hartley,  67 
III.  439;  Phipps  v.  Railroad  Co.,  66  Md.  319;  Springfield  v.  Railroad  Co., 
4  Cush.  63;  Railroad  Co.  v.  Heisel,  47  Mich.  893,  10  Am.  &  Eng.  R.  Cas. 
260;  Harrington  v.  Railroad  Co.,  17  Minn.  215  (Gil.  188);  Railroad  Co. 
«.  Ingalls,  16  Neb.  123,  20  Am.  &  Eng.  R.  Cas.  60;  Williams  9.  Railroad 
Co.,  16  N.  Y.  97;  Fanning  ©.  Osborne,  34  Hun.,  121 ;  Chamberlain  v.  Cord- 
age Co.,  41  N.  J.  Eq.  43;  Railroad  Co.  v.  Williams,  35  Ohio  St.  168;  Mills, 
Em.  Dom.  §  32;  Lewis,  Em.  Dom.  111." 

Injunction  to  Betitrain  Destruction  of  Track.-^ln  Southern  Pacific  R.  Co. 
o.  Ferris,  98  Cal.  263,  it  was  held  that,  where  a  person  had  dedicated  a 
strip  of  land  in  front  of  his  premises  as  a  public  highway,  and  had  ex- 
pressly excepted  it  as  such  in  his  deed  of  the  land,  a  railway  company  was 
entitled  to  an  injunction  against  the  grantee  to  restrain  the  destruction  of 
its  track  laid  along  such  highway,  altnough  the  grantee  had  assumed  own- 
ership over  the  strip  because  it  had  never  actually  been  used  as  a  public 
highway. 


Egbert  et  dl. 

V. 

Lake  Shore  &  Michigan  Southern  R.  Co. 

(Indiana  Appellate  Court,  March  16,  1893.) 

Railroads  in  Street— Grading— Injury  to  Abutting  Owner — Liability. — 
Where  the  fee  of  a  street  is  in  the  abutting  owners,  a  railroad  company 
which  has  been  granted  a  right  of  way  through  such  street  is  liable  for 
damages  infiicted  upon  such  abutters,  although  caused  by  acts  author- 
ized by  the  statute,  which  imposed  no  express  liability,  the  settled  law  of 
the  state  being  that  the  owner  of  a  lot  abutting  upon  a  street  may  have  a 
peculiar  interest  in  the  easement  in  the  street  in  front  of  his  lot ;  and  a 
person  who  has  granted  to  a  railroad  company  a  right  to  come  through 
his  land  cannot  be  held  by  implication  to  have  granted  a  release  from 
damages  accruing  from  the  extension  of  a  fill  beyond  the  limit  of  the  said 
right  of  way  upon  a  street  not  dedicated  when  the  right  of  way  was 
granted.  • 

Same — Changing  Grade — Railroad  not  Possessed  of  Municipal  Power. — 
The  railroad  company,  by  renson  of  actin&c  under  statut«»ry  command  in 
changing  the  grade  of  said  street  did  not  become  clothed  with  the  rights 
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of  the  public,  as  exercising  the  functions  of  the  municipal  officers  who 
controlled  the  streets,  so  as  to  be  relieved  from  liability  to  property -owners 
for  damages  to  their  land. 

Appeal  from  St.  Joseph  circuit  court. 
Andrew  Anderson  and  Lveria  Hubbard,  for  appellants. 
J,  II.  Baker,  Geo.  G.  Oreen,  and  0.  G.  Getzen-Danner  for  ap- 
pellee. 

Gavin,  J. — The  appellants  brought  this  action  to  recover 
damages  for  an  injury  to  real  estate.  A  trial  resulted  in  a  find- 
ing and  judgment  for  the  appellee.  The  facts  out  ^  ^  ^  . 
of  which  the  controversy  grew  are  as  lollows :  On 
the  30th  of  March,  1852,  Jermiah  H.  Service  owned  and  was 
in  possession  of  the  land  described  in  the  appellants*  com- 
plaint, and  now  owned  by  them.  Said  Service,  for  a  valuable 
consideration,  conveyed  a  tract  of  land  100  feet  wide  for  a 
right  of  way  over  and  across  his  lands  to  the  Northern  Indi- 
ana Railroad  Company,  ."  with  the  right  to  construct  and 
maintain  a  railroad  and  all  necessary  appurtenances  across 
and  upon  the  land  above  designated."  The  appellants  have 
acquired  the  title  to  these  lands,  and  the  appellee,  by  con- 
solidation, has  succeeded  to  all  the  rights  of  said  Northern 
Indiana  Bailroad  Companv  under  said  deed  of  conveyance. 
In  1853  the  Northern  Kailroad  Company  constructed  a  rail- 
road upon  this  right  of  way.  The  railroad  so  constructed 
continued  to  be  used  substantially  as  constructed  until  1888. 
In  1881  the  town  of  New  Carlisle  extended  Filbert  street  to 
the  north,  across  the  right  of  way  of  the  appellee,  and,  also 
by  proper  proceedings,  appropriated  a  strip  of  laud  40  feet 
wide  for  a  street,  called  "  ^igler  street,"  the  fee  thereof  being 
in  appellants.  Zeigler  street,  so  laid  out,  lies  north  of,  and 
adjoins  the  appellee's  right  of  way  so  acquired  of  Service, 
and  it  also  joins  the  extension  of  Filbert  street  In  1888  the 
appellee,  as  a  part  of  a  general  system  of  improving  its  road- 
bed, raised  the  grade  of  its  roadbed  along  the  above-mentioned 
right  of  way.  This  was  done  wholly  on  and  within  the  com- 
pany's right  of  way,  except  in  so  far  as  it  extended  beyond  it 
to  make  the  approaches  for  the  street-crossing,  and  was  done 
in  a  careful  and  skilful  manner.  At  the  crossing  of  Filbert 
street  the  roadbed  was  raised  3  9-lOths  feei  This  made  it 
necessary  to  fill  in  the  approach  to  the  crossing  which  was 
on  and  along  Zigler  street,  extending  for  a  distance  of 
about  135  feet  beyond  the  line  of  appellee's  right  of  way, 
thereby  cutting  off  and  materially  interfering  with  aopellants' 
ingress  to  and  egress  from  the  lands  which  fronted  on  said 
approach.  It  is  admitted  that  the  fill  on  Zigler  street  was 
carefully  and  skilfully  put  in,  and  was  necessary  to  raise  the 
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street  to  correspond  with  the  increased  height  of  the  cross* 

ing. 

There  was  but  one  question  presented  for  our  determina- 
tion :   ''Is  the  appellee   liable  for  damages  sus- 
Qa«ctioB  pn-    tained  by  the  appellants  by  reason  of  the  iilling  of 
MBt«d.  Zigler  street,  wnereby  access  to  their  ground,  front- 

ing thereon,  was  cut  off  or  materially  interfered 
with  ?  It  is  urged  by  appellee  that  it  is  not  thus  liable,  upon 
three  grounds  :  (1)  Because  the  right  to  raise  the  street  to- 
correspond  to  the  railroad  is  carried  by  and  included  in  the 
grant  of  the  original  right  of  way  by  necessary  implication  ; 

(2)  because  appellee,  in  making  the  change  of  grade,  was 
only  obeying  the  statute,  and  could  thereby  incur  no  liability; 

(3)  because  appellee  was  simply  in  pursuance  of  the  statute 
exercising  the  functions  of  the  municipal  officers  who  con- 
trolled the  street,  and  who  would  have  had  a  lawful  right  to 
change  the  grade  of  the  street,  without  liability  except  for 
negligence.  We  are  unable  to  assent  to  either  proposition. 
It  would  be  carrying  the  doctrine  of  grant  by  implication  be- 
yond all  reason  to  say  that,  where  one  grants  a  right  of  way 
across  his  land,  he  thereby  releases,  not  only  all  damages 
which  may  result  to  his  land  from  the  construction  of  the 
road  upon  the  strip  granted,  but  that  he  must  also  be  held  to 
contemplate  and  release  damages  accruing  from  the  exten- 
sion of  a  fill  beyond  the  limit  of  its  right  of  way,  and  upon  &  - 
street  which  was  not  in  existence  until  nearly  30  years  after 
the  road  was  built,  the  fill  being  made  necessary  b^  reason 
of  the  company's  voluntary  change  of  the  grade  of  its  road- 
bed. In  Railway  Co.  v.  Williams,  92  Ala.  277,  it  was  held 
that  a  grant  of  a  right  of  way  across  a  tract  of  land  did  not 
of  itself  operate  as  a  release  of  damages  occasioned  by  the 
change  of  grade  of  an  abutting  street  so  as  to  make  it  con- 
form to  the  grade  of  the  railroad  which  crossed  it.  The 
rights  of  the  railroad  company  under  the  grant  were  restricted 
to  the  strip  100  feet  in  width,  and  when,  it  encroached  upon 
the  land-owner  outside  of  this  strip,  it  became  liable  to  him. 
Boushlange  v.  Railway  Co.,  115  Ind.  106,  33  Am.  &  Eng.  K 
Cas.  142. 

Appellee's  justification  of  its  acts  is  based  upon  subdivision 
5,  §  3903,  Rev.  St.  1881,  by  which  a  railroad  company  is 
given  the  right  to  construct  its  road  upon  or  across 
EMeneBtof  any  highway  which  it  may  intersect,  but  it  must 
abutters.  restore  the  highway  so  intersected  to  its  former 
state,  or  in  a  sufficient  manner  as  not  to  unneces- 
sarily impair  its  usefulness.  The  provisions  of  this  section 
apply  not  only  to  highways  in  existence  at  the  time  of  the 
builoing  of  the  railroad,  but  to  those  subsequently  and  law- 


VOL.  56]  RAILROADS   IN   STREETS,  651 

fully  in  existence.  Railway  Co.  v.  Smith,  91  Ind.  119,  13  Am» 
&  Eng.  B.  Cas.  608.  It  is  settled  law  in  tliis  state  that  the 
"owner  of  alot  abutting  upon  a  street  may  have  a  peculiar 
and  distinct  interest  in  the  easement  in  the  street  in  front  of 
his  lot.  This  interest  includes  the  right  to  have  the  street  kept 
open  and  free  from  any  obstruction  which  prevents  or  materially 
interferes  with  the  ordinary  means  of  ingress  to  or  egress  from 
the  lots."  To  the  extent  that  the  street  is  a  necessary  and  con* 
venient  means  of  access  to  the  lot,  it  is  as  as  much  a  valuable 
property  right  as  to  the  lot  itseli"  "  Nor  can  the  street  be 
invaded  so  as  to  inflict  special  or  peculiar  damage  or  injury 
upon  the  adjoining  lot  owner's  property  without  rendering 
the  wrongdoer  liable  for  such  damage."  Railway  Co.  v^ 
Eberle,  110  Ind.  546,  32  Am.  &  Eng.  R.  Cas.  220 ;  Decker  v. 
Railway  Co.  (Ind.  Sup.,  decided  at  present  term,  Feb.  1, 
1893.),  33  N.  E.  Rep.  349.  "  The  right  of  access  by  way  of 
the  street  is  an  incident  to  the  ownership  of  the  lot,  which 
cannot  be  taken  away  nor  materially  impaired  without  liabil- 
ity to  the  owner  to  the  extent  of  the  damage  actually  in- 
curred." Railway  Co.  t?.  Eberle,  «tipra.  This  special  interest 
is  without  regard  to  the  ownership  of  the  fee  in  the  street, 
**  The  owner  of  the  fee  in  a  suburban  highway  has  a  special 
proprietary  right  distinct  from  that  of  the  public,  and  this  right 
cannot  be  taken  without  compensation.  In  a  case  decided  in 
1B55  it  was  held  that  abutters  have  a  private  right,  distinct ' 
from  that  of  the  public,  which  even  the  legislature  could  not 
take  away  except  to  appropriate  to  a  public  use  upon  pay- 
ment of  compensation.  Common  Council  v.  Croas,  7  Ind.  9» 
This  doctrine  has  been  been  steadily  adhered  to  by  this  court* 
Kincaid  v.  Gas  Co.,  124  Ind.  577,  34  Am.  &  Eng.  Corp.  Cas. 
73 ;  Haynes  v.  Thomas,  7  Ind.  38 ;  Lostutter  v.  City  of 
Aurora,  126  Ind.  436 ;  City  of  Indianapolis  v.  Kingsbury,  101 
Ind.  211 ;  Town  of  Rensselaer  v,  Leopold,  106  Ind.  29 ;  Craw- 
ford V.  Village  of  Delaware,  7  Ohio  St.  459  ;  Egerer  v.  Rail- 
way Co.  (N.  Y.  App.),  29  N.  E.  Rep.  95  ;  Elliott,  Roads  &  S, 
526-528.  Under  these  authorities,  this  special  interest  ad- 
heres to  the  owners  of  either  urban  or  suburban  property. 
In  this  case  both  the  fee  which  is  in  the  appellants  ana  thi» 
special  and  peculiar  interest  have  been  invaded  by  the  ap- 

{)ellee.  They  suifer  by  reason  of  the  acts  of  appellee  not  only 
OSS  of  the  same  kind  and  character  which  is  suiFered  by  the 
public  in  general,  but  loss  of  a  different  kind,  accrued  by  rea- 
son of  the  injury  to  their  special  and  individual  property 
interests.  For  injuries  of  this  character  a  right  of  action  is 
given  by  the  law,  even  though  the  acts  may  have  been  done 
by  statutory  direction.  Frotzman  v.  Railway  Co.,  9  Ind.  487^ 
In  Railroad  Co.  v.  Dick,  Id.  235,  the  court,  by  one  of  its^ 
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ablest  judges  (Davison),  held  the  company  liable  for  dam- 
ages iniiicted  upon  one  whose  land  was  not  taken,  although 
caused  by  acts  authorized  by  the  statute  with  no  express  lia- 
bility imposed  by  the  statute.  He  distinguishes  between  the 
ac£s  of  those  exercising  a  public  trust  and  private  corpora- 
tions engaged  in  forwarding  their  own  enterprises,  even 
though  (luasi  public  in  their  character.  It  is  said :  "  It  is 
therefore  evident  that  the  legislature  have  no  power  to  au- 
thorize in  any  case  either  a  direct  or  consequential  injury  to 
private  property  without  compensation  to  the  owner.  If, 
then,  such  a  grant,  when  expressly  made,  would  be  in  conflict 
with  the  constitution,  we  are  not  allowed  to  infer  that  such 
an  authority  was  intended  to  be  granted  from  the  mere  fact 
that  a  railroad  was  authorized.  It  seems  to  follow  that  the 
defendants,  having  voluntarily,  and  for  their  own  profit,  so 
<;onstructed  their  road  as  necessarily  to  injure  the  plaintiff, 
there  being  no  remedy  given  by  their  charter,  are  liable  in  the 
present  action." 

The  statute  gave  to  this  company  the  extraordinary  right 
to  tear  up  the  public  highways,  and  build  its  road  across 
them,  and  it  is  reasonable  to  construe  this  authority  as  a  con- 
sent to  forego  thus  far  the  claims  of  the  public  to  the  high- 
way, but  it  IS  not  reasonable  to  construe  the  statute  as  in- 
tending to  grant  authority  to  injure  and  interfere  with  private 
property  rights  without  making  compensation  therefor.  In 
this  view  we  are  expressly  sustained,  not  only  by  the  last  case 
cited,  but  also  by  Railway  Co.  v.  Eberle,  110  Ind.,  on  page 
£46,  32  Am.  &  Eng.  R.  Cas.  220,  where  it  is  held  that,  by  the 
authority  of  those  having  control  of  the  highways,  the  public 
servitude  may  be  abridged ;  but  the  private  rights  of  those 
■deprived  of,  or  seriously  inconvenienced  in,  their  access  to 
their  lots,  are  in  nowise  affected  by  the  permission  obtained 
from  the  public  authorities.  The  limitation  of  the  grant  to 
the  interest  of  the  public  in  the  highway  is  recognized  in 
Indianapolis,  etc.,  Gravelroad  Co.  v.  Belt  Ry.  Co.,  110  Ind. 
5,  32  Am.  &  Eng.  R.  Cas.  173,  where  it  is  said :  "  The  statute 
isonfers  upon  railroad  companies  the  power  to  cross  high- 
ways, and  to  do  so  without  the  payment  of  compensation  so 
far  as  the  public  is  concerned.'  The  legislature,  acting  in 
behalf  of  the  people,  intended  to  grant,  and  by  the  act  did 
grant,  to  railroad  companies  the  right  to  cross  public  high- 
ways without  responsibility  to  the  public.  It  was  not  the  pur- 
pose to  grant  to  railroad  companies  power  to  violate  private 
rights.  That  the  legislature  could  not  do.'*  In  Lamm  t;. 
Railway  Co.,  45  Minn.  71,  46  Am.  &  Eng.  R.  Cm.  42.  "Acts 
of  legislatures  or  ordinances  of  cities  authorizing  a  railway 
company  to  construct  its  road  on  public  highways  or  street 
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relate  solely  to  the  public  easement.  Such  acts  give  the 
right  as  against  the  public  merely.  But  neither  the  state  nor 
any  of  its  municipal  corporations  can  grant  private  property^ 
even  for  public  uses  in  this  way."     The  state  authorized  ap- 

fellee's  predecessor  to  build  its  road  across  the  highways, 
t  did  not  require  the  company  to  do  so,  but,  granting  it  the 
privilege,  it  annexed  to  the  privilege  a  duty — that  of  restor- 
ing the  highway  as  nearly  as  possible,  and  thus  making  the 
crossing.  The  change  of  grade  or  the  approaches  required 
by  reason  of  a  difference  between  the  grade  of  the  highway 
and  railroad  were  made  necessary  by  the  voluntary  act  of  the 
company  for  its  own  convenience  and  benefit,  not  for  the  con- 
venience of  the  public  travelling  over  this  highway,  for  whom 
the  former  level  road  was  preferable  to  one  at  a  grade. 
•  Nor  are  we  favorably  impressed  with  the  theory  that  the 
con]ipany  is  to  be  considered  as  acting  in  the  capacity  of  mu- 
nicipal officers,  and  therefore  empowered  to  change 
grades  without  liability  except  for  negligence.  In  BaiiroadMt- 
Protzman  v.  Railway  Co.,  9  Ind.  467,  it  was  held  UirMma- 
that  the  right  of  changing  grades  inherent  in  the  ■'c'p*"*!* 
council  was  not  to  be  delegated  to  a  railroad  com- 
pany for  its  private  advantage  at  the  expense  of  the  property- 
owners.  When  municipal  officers  change  the  grades  of  streete, 
they  are  expected  to  act  for  the  public  with  the  public  ac- 
commodation and  convenience  in  view ;  but  when  a  railroad 
changes  a  grade  of  a  highway,  as  here,  it  is  done  without  any 
consideration  for  the  convenience  of  the  public,  but  simply 
with  regard  to  its  own  profit  and  advantage.  The  company 
grades  its  own  road  first  as  suits  its  needs,  and  then  brings 
the  highway  to  it.  We  are  aware  that  there  are  authorities 
announced  by  those  eminent  in  the  law  opposed  to  the  views 
which  we  have  expressed.  Counsel  for  appellee  press  with 
vigor  the  applicability  of  the  case  of  Ottenot  v,  Railway  Co., 
119  N.  Y.  603,  43  Am.  &  Eng.  R.  Cas.  129.  The  opinion  meets 
the  case  in  hand  very  squarely,  except  it  is  distinguishable  in 
that  the  fee  of  the  street  was  not  in  the  lot-owner,  but,  as  ap- 

gears  from  the  report  of  the  case  in  119  N.  Y.  603,  43  Am.  & 
Ing.  R.  Cas.  129,  the  opinion  did  not  meet  the  approval  of  a 
majority  of  the  judges,  and  its  force  as  an  authority  is  thereby 
somewhat  lessened.  In  Conkling  v.  Railroad  Co.,  102  N.  Y. 
107,  26  Am.  &  Eng.  R.  Cas.  365,  and  in  Rauenstein  v.  Railway 
Co.,  136  N.  Y.  528,  56  Am.  &  Eng.  R.  Cas.  655,  the  doctrine  as- 
serted by  the  Ottenot  Case  is  largely  affirmed,  although  in  the 
latter  case  the  court  divides  nearly  equally. 

After  giving  these  cases  full  consideration,  we  are  constrained 
to  believe  that  the  views  we  have  determined  upon  are  in  con- 
sonance with  equity  and  justice,  and  are  supported  by  ample 
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authority  within  and  without  our  own  state.  **  Where  a  rail- 
road raises  or  lowers  the  grade  of  a  highway  to  adjust  it  to 
the  grade  of  its  track,  it  is  a  taking  of  the  property  of  the 
abutting  owner,  for  which  and  the  injury  to  the  lots  the  com- 

fany  must  make  compensation."     Mills,  Em.  Dom.  p.  888, 
199.     In  2  Wood,  Ey.  Law,  p.  966,  the  rule  is  thus  laid  down  : 
**  The  necessary  approaches  constructed  for  the  purpose  of 
restoring  the  streets  or  highwaj's  to  their  former  condition  of 
usefulness,  under  and  as  a  condition  to  the  exercise  of  the 
privilege,  are  a  part  of  the  railroad  structure,  authorized  by 
its  charters ;  ana  in  either  section  a  party  incidentally  injured 
has  as  complete  and  perfect  a  remedy  against  the  company 
for  consequential  damages  as  he  has  for  a  direct  injury  caused 
by  the  original  construction  of  the  railroad."     Parker  v.  Bail- 
road  Co.,  3  Cush.  116,  was  an  action  for  damages  occasioned 
by  building  the  approaches  to  a  bridge  by  which  a  highway 
was  carried  over  a  railroad  track  instead  of  crossing  at  grade. 
The  land  damaged  abutted  the  highway  intersected  and  the 
approach,  but  did  not  touch  the  railroad.     In  speaking  of  the 
aujustment  of  the  highway  to  the  railroad,  the  court  says : 
^'  Then  how,  by  whom,  and  in  what  manner  should  this  adap- 
tation be  made  ?     Equity  would  answer  plainly  enough  that  it 
is  not  required  to  be  made  for  the  benefit  of  the  turnpike  com- 
pany, nor  of  the  town.     It  is  an  inconvenience  to  which  thev 
are  subjected  for  the  benefit  and  accommodation  of  the  rail- 
road  company,  to  which  it  is  essential  that  it  should  be  kept 
on  a  certain  grade,  whereas  the  grade  of  a  turnpike  or  com- 
mon road  may  be  changed,  though  with  some  inconvenience." 
It  was  further  held  that  the  raising  of  the  approaches  was  a 
part  of  the  franchise  given  by  the  charter,  and  that  the  bridges 
on  which  highways  were  carried  over  the  railroad,  and  the 
approaches  to  them,  were  as  much  a  part  of  the  structure  au- 
thorized by  the  charter  as  the  railroad  itself,  and  therefore 
within  all  the  provisions  for  compensation  for  damages  oc- 
casioned by  laying  out  and  building  the  road.     In  Bradley  v. 
Bailroad  do.,  21  Conn.  294,  the  same  holding  is  made,  and  the 
same  general  line  of  reasoning  followed.     Beferring  to  the  ap- 
proaches and  bridge  across  the  highway,  the  court  says  :  '*  The 
raising  of  the  bridge  was  necessary  in  order  to  allow  of  the 
passing  of  the  engines  and  cars  on  the  railroads ;  and  the 
making  of  the  embankment  was  necessary  in  consequence  of 
the  raising  of  the  bridge,  in  order  to  restore  the  highway  to 
its  former  usefulness,  which  it  was  made  the  duty  of  the  de- 
fendants to  do  ;  and  both  were  raised  for  the  sole  benefit  and 
accommodation  of  the  defendants,  and  not  of  the  public." 
And  the  court  (on  page  311)  expressly  disavows  the  aoctrine 
that  the  company  became  clothed  with  the  rights  of  the  public 
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in  respect  to  the  restoration  of  the  highway.  Theseproposi- 
tions  are  supported  also  by  Burritt  v.  City  of  New  Haven,  42 
OoniL  174,  and  Nicholson  v.  Railway  Co.,  22  Conn.  85.  While 
the  charters  under  which  the  companies  acted  in  these  cases 
were  not  exactly  similar  to  our  statute,  the  reasoning  and 
principle  advanced  apply  to  the  case  in  hand.  That  the  ap- 
proaches are  a  part  ot  the  crossing  which  the  company  must 
construct.  See  also  Town  of  Roxbury  v.  Railway  Co.,  60  Vt. 
121 ;  Farley  v.  Railway  Co.,  42  Iowa,  234 ;  Titcomb  v.  Railroad 
-Co.,  12  Allen,  254.  The  case  of  Buchner  v.  Railway  Co.,  56 
Wis.  403,  and  the  same  case  in  60  Wis.  264,  14  Am.  &  Eng.  R. 
Oas.  447,  are  substantially  identical  with  the  case  in  hand  in 
all  material  features  save  that  of  the  grant  by  implication,  and 
decide  the  questions  against  appellee's  views.  This  case  is 
followed  by  Shealy  v.  Railroad  Cfo,,  77  Wis.  653. 

It  is  conceded  in  this  case  that  the  fill  or  approach  made  by 
the  appellee  extended  beyond  its  right  of  way  upon  the  high- 
way fronting  appellants'  property,  the  fee  of  the  highway  be- 
ing in  appellants.  It  is  also  undenied  that  the  means  of  ac- 
cess to  and  egress  from  the  property  was  materiallv  and 
seriously  impaired.  Appellee  must  therefore  respond  for  the 
damage  done.  Railway  Co.  v.  Smith,  52  Ind.  428 ;  Roushlange 
«.  Railway  Co.,  115  Ind.  106,  33  Am.  &  Eng.  R.  Cas.  142. 

The  judgment  is  therefore  reversed,  with  instructions  to  the 
court  below  to  grant  a  new  trial. 

Railroads  in  Streets— Liability  for  Changing  Qradea — See  Rauenstein  o. 
l^ew  York,  L.  &  W.  R.  Co.,  and  note,  poU, 


Rauenstein 

V. 

New  York,  Lackawanna  &  Westebn  R.  Co. 

(136  New  Torh,  528.) 

Railroads  in  Street  —  Changing  Grade  —  Liability  to  Abutting  Ownen — 
Where  a  railroad  company  in  changing  the  grade  of  a  street  performs  a 
<luty  imposed  by  public  law  and  prescribed  by  municipal  ordinance,  it  is 
not  liable  for  damages  to  abutting  owners  resulting  from  the  necessary 
changes,  individual  interests  being  subordinate  to  the  requirements  of  the 
public  the  same  as  though  the  city  authorities  had  done  the  work  them- 
selves. 

O'BiUBN  and  Matkard,  JJ.,  dissenting. 

Appeal  from  Buffalo  superior  court. 
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This  action  was  brought  to  recover  damages  of  the  defend- 
ant for  injuries  alleged  to  have  been  sustained  by  the  eleva- 
tion  of  a  part  of  the  roadway  of  Commercial  street,  in  the  city 
of  Buffalo,  in  front  of  her  premises,  which  she  alleges  to  be 
an  unlawful  encroachment  upon  the  street — an  obstruction  to 
her  lawful  rights  in  it,  and  a  nuisance.  The  f^ts  are  that 
the  defendant  railroad  was  laid  through  Water  street,  and, 
where  it  intersected  Commercial  street,  was  constructed  upon 
an  embankment  about  five  feet  and  nine  inches  above  the 
former  grade  of  Water  street,  made  necessary  in  order  to 
cross  Commercial  slip.  In  order  to  permit  of  travel  upon 
Commercial  street  over  the  railroad  at  this  intersection  of  the 
streets,  it  was  necessary  to  raise  the  grade  of  Commercial 
street  on  either  side  of  Water  street ;  and  this  elevation  of 
the  grade  of  the  street  extended  in  front  of,  and  nearly  the 
whole  length  of,  the  street-line  of  the  plaintiffs  premises. 
The  embankment  was  within  about  a  foot  of  plaintiffs  side- 
walk, and  was  some  20  feet  in  width.  The  plaintiff  did  not  abut 
upon  Water  street,  and  her  title  to  her  lands  was  bounded 
upon  Commercial  street  by  the  line  of  the  street.  As  an 
abutting  owner  upon  Commercial  street,  she  bases  the  right 
to  recover  damages  for  the  obstruction  of  the  roadway  in 
front  of  her  premises,  practically,  upon  the  ground  that  ii  the 
construction  by  defendant  of  its  embankment  in  Water  street 
was  illegal,  as  to  abutting  owners  there,  the  illegality  of  its 
act  extended  to  the  grading  up  of  Commercial  street,  and  in 
such  degree  as  to  subject  it  to  liability  to  injured  property- 
owners  in  that  street  An  appeal  from  judgments  recovered 
by  her  in  the  superior  court  of  Buffalo  was  heard  by  this 
court  in  its  second  division  (120  N.  Y.  661),  and  the  judgments 
were  reversed,  expressly,  upon  the  authority  of  our  decision 
in  the  case  of  Ottenot  against  this  same  company  (119  N.  Y. 
603,  43  Am.  &  Eug.  R.  Cas.  129),  and  a  new  trial  was  ordered. 
Upon  the  new  trial  the  jury  rendered  a  verdict  for  the  defend- 
ant, by  the  direction  of  the  trial  judge.  The  defendant  ap- 
pealing to  the  general  term  of  that  court,  the  judgment  was 
reversed,  and  it  now  appeals  to  this  court  from  the  general 
term  order  of  reversal. 

Hogers,  Locke  dt  MUbum  {John  G.  Milbum,  of  counsel),  for 
appellant. 

O.  C.  De  Witt  {Geo.  W.  Cothran,  of  counsel),  for  respond* 
ent. 

Gray,  J. — ^The  only  difference  between  the  Tacts  of  thia 
case  and  that  of  the  Ottenot  Case,  119  N.  Y.  G03,  43  Am. 
&  Eng.  B.  Cas.  129,  is  that  Ottenot*s  premises  were  on  the 
opposite  side  of  Commercial  street,  and  the  embankment 
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in  the  street  did  not  extend  so  as  to  entirely  cover  his  side 
of  the  street;  a  fact,  however,  which  can  have 
SA  bearing  upon  the  legal  aspect  of  the  ques-  LendJngeMM 
tion  presented.  Though  the  members  of  this  court  '•▼^•^•^ 
did  not  all  concur  with  the  opinion  which  was 
delivered  in  the  Ottenot  Case,  thev  concurred  in  the  result 
reached,  on  the  ground  of  there  being  another  remedy,  as 
also  because  of  error  in  the  admission  of  evidence  as  to  dam- 
ages. That  other  remedy  was  referred  to  in  the  opinion  as 
being  given  by  a  certain  provision  of  the  city  charter,  provid- 
ing for  compensation  to  abutting  owners  under  certain  con- 
ditions, where  damaged  by  alterations  in  the  grade  of  a  street. 
Therefore,  while  the  members  of  the  court  failed  to  concur 
with  the  opinion  in  the  general  discussion  of  the  question  of 
the  defendant's  liability  to  plaintiff,  all  did  agree  that  the 
defendant  was  not  liable  in  damages,  inasmuch  as  the  con- 
struction in  Commercial  street  was  a  change  in  the  grade  of 
the  street,  for  -any  injury  from  which  a  remedy  was  given 
under  the  provisions  of  the  city's  charter.  The  position,  then, 
is  this :  the  concurrence  of  views  in  the  Ottenot  Case  being 
that  there  was  a  change  in  grade  of  the  street,  and  hence  no 
liability  on  the  part  of  the  company,  can  we  now  sustain  this 
reversal  by  the  general  term  without  overruling  the  Ottenof 
decision,  and  likewise  the  decision  of  the  second  division  ot 
this  court,  which  held  the  present  case  disposed  of  by  the 
Ottenot  Case  ?    If  we  are  prepared  to  do  this,  we  must  still 

fo  farther,  and  hold  that  the  rule  laid  down  in  Conklin  v. 
lailroad  Co.,  102  N.  Y.  107,  26  Am.  &  Eng.  E.  Cas.  365,  is  no 
longer  authoritative. 

The  general  term  opinion  holds  what  seems  to  me  a  rather 
strange  view  of  our  recent  decision  in  the  case  of  Beining 
against  this  same  defendant  (128  N.  Y.  157).  It  was  supposed 
by  that  court  that  its  effect  was  to  so  far  modify  previous 
views  with  respect  to  the  legality  of  the  structures  in  Water 
and  Commercial  streets  as  to  leave  the  general  question  open 
to  further  examination,  notwithstanding  the  Ottenot  Case. 
Proceeding,  thereupon,  to  consider  the  decisions  in  the  Conk- 
lin Case,  supra,  and  the  XJline  Case,  101  N.  Y.  98,  23  Am.  & 
Eng.  B.  Cas.  3,  a  distinction  was  deemed  to  exist"  between 
them  and  the  Buffalo  cases,  in  that  the  railroad  in  the  former 
cases  was  a  lawful  structure,  whereas,  in  these  cases,  on  the 
strength  of  the  view  taken  of  the  opinion  in  the  Beining  Case, 
the  construction  in  Water  street  was  such  an  illegal  appropri- 
ation of  the  street,  and  so  unauthorized  an  act,  as  to  consti- 
tute the  structure  a  nuisance,  not  only  as  to  property-owners 
upon  the  street,  but  as  to  those  upon  Commercial  street  who 
were  injuriously  affected  by  the  raising  of  the  grade  of  the 

66  A.  &  E.  K.  Cas.--42 


658  KAUENSTEIN  V.   NEW   YORK,    ETC.,    R.   CO.    [VOL.  5(5 

street  to  meet  the  railroad  grade.  The  Beining  Case  has 
been  quite  misapprehended  by  the  court  below.  That  case 
is  no  more  controlling  upon  the  disposition  of  the  present  one 
than  was  the  Ottenot  Case  upon  the  Beining  Case,  as  was 
remarked  by  Judge  Andrews,  who  wrote  in  the  Beining  Case. 
The  plaintiffs  in  that  case  were  property-owners  upon  Water 
street ;  and  their  right  to  recover  compensation  was  placed 
upon  the  ground  that  the  railroad  company  had  practically 
included  them  from  the  use  of  the  street  by  the  presence  of 
the  railroad  upon  the  embankment,  and  had  thus  invaded  a 
legal  right  belonging  to  the  abutting  property-owner.  The 
reasoning  of  the  decision  was  that,  while  it  was  quite  probable 
that  the  general  interests  of  Buffalo  and  of  the  public  were 
promoted  by  the  appropriation  of  the  street,  it  by  no  means 
followed  that  a  lot-owner  whose  property  is  injured  should 
bear  the  loss  for  the  public  benefit.  The  learned  judge  said 
that  the  public  cannot  "  justify  such  an  appropriation  of  a 
street  by  a  municipality  in  aid  of  a  railroad  enterprise,"  and 
that  "  the  legislature  cannot  legally  authorize  structures  for 
railroad  purposes  to  be  erected  [in  streets]  *  *  *  which 
practically  exclude  the  abutting  owners,  *  *  *  without 
compensating  them  for  them  for  the  injury  suffered."  Again, 
referring  to  the  power  conferred  in  the  city  charter  with 
respect  to  streets,  he  held  that  the  city  "  cannot,  under  guise 
of  exercising  this  power,  appropriate  a  part  of  a  street  to  the 
exclusive,  or  practically  to  the  exclusive,  use  of  a  railroad 
company,  or  so  as  to  cut  off  abutting  owners,  *  *  *  with- 
out making  compensation,"  etc.  The  opinion  pointed  out 
clearly  the  distinction  between  the  case  of  a  change  of  grade 
in  the  street,  merely,  and  the  case  then  at  bar,  where  the 
object  of  the  elevation  of  an  embankment  in  the  street  was 
to  subserve  the  railroad  use,  which  was  practically  if  not 
wholly  exclusive.  It  was  because  of  that  distinction  that  I 
concurred  with  Judge  Am>B£WS  in  his  opinion ;  conceiving 
that  a  property-owner  not  abutting  upon  Water  street  had  no 
ri^ht  to  complain  of  a  change  of  the  grade  in  his  side-street, 
wni(5h  a  new  and  lawfully  authorized  use  of  Water  street  had 
rendered  necessary  in  the  interests  of  the  general  public. 
The  Beining  Case  has  not  modified  any  existing  rule  of  law, 
as  laid  down  in  the  Uline,  Conklin,  and  Ottenot  cases.  It 
did  not  hold  that  the  emj3ankment  in  Water  street  for  the 
railroad  accommodation  was  illegal,  or  that  it  constituted  an 
invasion  of  the  rights  of  any  one,  save  as  to  those  of  property- 
owners  abutting  on  Water  street  It  distinctly  recognized 
the  existence  of  the  railroad  and  of  this  embankment  as  being 
under  lawful  authority ;  but  for  injuries  occasioned  to  the 
property-rights,  within  the  principle  of  the  decision  in  the 
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Story  Case,  90  N.  T.  122,  7  Am.  &  Eng.  E.  Cas.  596,  an  abut- 
ting owner  could  not  legally  be  deprived-  of  his  right  to  coiSi- 
pensation  by  the  legislature. 

As  the  Reining  Case  in  no  sense  overruled  the  Ottenot  Case, 
ihe  question  is  to-day  the  same  as  it  was  when  we  had  decided 
the  Ottenot  Case ;  and  I  do  not  believe  we  could,  with  any 
appearance  of  consistency,  sustain  this  plaintiff's  right  to 
recover  compensation  from  the  ra^road  company,  when  we 
denied  it  in  the  other  case.  Nor  do  I  think  we  can  overlook 
the  fact  that  the  Conklin  Case  is  a  controlling  authority  upon 
the  case  before  us.  The  opinion  in  the  Conklin  Case  was 
concurred  in  by  all  the  members  of  the  court.  There  the 
railroad  company,  in  crossing  a  highway,  constructed  its  road 
through  a  deep  cutting,  over  which  it  built  a  bridge,  to  which, 
by  embankments  on  either  side  of  the  cutting,  the  highway 
was  graded  up,  so  as  to  permit  the  continuance  of  the  public 
travel  as  before.  The  plaintiff's  property  abutted  on  one  of 
the  embankments,  and  he  also  owned  the  fee  to  the  centre  of 
the  highway  so  changed,  but  his  right  to  compensation  was, 
nevertheless,  denied ;  the  grounds  for  the  decision,  in  sub- 
stance, being  that  a  change  of  grade  invades  no  private  right, 
and  whatever  the  inconvenieiice  to  the  abutting  owner,  it 
takes  from  him  no  property  right  for  which  he  has  not  been 
<$ompensated.  Judge  f^iNCH,  wno  delivered  the  opinion,  re- 
marked that,  if  the  highway  '^  became  such  by  dedication, 
compensation  for  the  easement  was  expressly  waived.  If 
taken  by  eminent  domain,  the  compensation  paid  covered  all 
the  damages  sustained,  among  which  were  necessarily  em- 
braced such  as  might  flow  from  a  change  of  grade  required 
for  the  public  use  or  convenience."  "  The  right  of  the  legis- 
lature," he  said,  "  to  permit  a  railroad  company  to  cross  a 
public  highway,  and  either  upon  the  same  or  a  different 
grade,  is,  of  course,  conceded.  In  the  latter  case  a  corre- 
sponding change  in  the  grade  of  the  highway  becomes  neces- 
sary." The  opinion  proceeds  to  hold  that  the  duty  of  making 
that  change  being  imposed  by  statute  upon  the  railroad  com- 
pany, instead  of  being  left  to  the  commissioners  of  highways, 
the  company,  in  the  work  of  restoration,  stands  in  the  place 
of  the  highwav  commissioners,  without  any  responsibility  to 
abutters,  and  having  all  the  official  rights  of  highway  com- 
missioners. 

The  logical  sequence  of  the  opinion  of  the  court  in  the 
Conklin  Case  is  obviously,  to  exempt  a  railroad  company  from 
liability  for  the  consequences  of  a  change  of  grade  m  city 
streets  which  is  rendered  necessary  where  intersected  by 
the  railroad  structure,  however  great  may  be  *  the  incon- 
venience resulting  to  abutting  property-owners.     The  source 
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of  the  authority  of  the  railroad  company  in  the  Conklin  Case 

was  the  same  as  that  under  which  the  company  has 
ExtmpUoB  of  ftcted  in  this  case.  In  either  case,  under  the  pro^ 
ndinNMifkvM  yisions  of  the  general  railroad  act,  the  power  is 
iiAbiUtj.  conferred  to  construct  the  railroad  across  any  street 
or  highway  ''which  the  route  of  its  road  shall 
intersect,  or  touch ;  but  the  company  shall  restore  the  street 
or  highway,"  etc., ''  thus  intersected  or  touched,  to  its  former 
state,  or  to  such  state  as  not  unnecessarily  to  have  impaired 
its  usefulness."  In  the  case  of  highways  the  consent  of  the 
commissioners,  or  an  order  of  the  supreme  court,  is  re<}uired, 
while  in  cities  the  assent  of  the  municipal  authorities  is  to  be 
had,  and  in  the  present  case  the  giving  of  such  assent  was 
provided  for  in  the  city  charter.  It  is  thus  evident  that  the 
source  of  the  power  to  change  the  grade  of  the  street,  to  per- 
mit of  carrying  it  over  the  railroad  crossing,  is  in  the  general 
or  public  law,  which  creates  a  duty  in  that  respect  which  is 
transferred  from  the  local  authorities  to  the  shoulders  of  the 
railroad  company,  in  the  performance  of  which  it  stands  in 
the  place  of  the  local  authorities,  with  all  their  immunity  from 
responsibility  for  any  consequential  damages,  not  attribut- 
able, of  course,  to  negligence  In  the  manner  of  performance. 
If,  however,  in  performing  this  work  of  restoring  the  inter- 
sected street  to  its  former  state  of  public  usefulness,  the  com- 
pany is  invested  with  the  immunity  conferred  upon  the  local 
authorities,  how  can  the  abutting  owner  have  a  legal  cause  of 
action  for  an  alleged  injury  resulting  from  the  change  in 
grade?  In  reference  to  the  restriction  upon  the  absolute 
nature  of  the  right  of  abutting  owners,  in  the  case  of  a 
municipal  control  of  streets  in  the  public  interest,  even  when 
privileges  and  benefits  previously  enjoyed  from  the  original 
condition  of  the  streets  are  curtailed  or  impaired  by  the 
changes.  Judge  Andrews  cites  (Beining  Case,  supra)  ''  the 
cases  of  change  of  grade  "  as  furnishing  "  opposite  illustra- 
tions." 

In  Uline  v.  Railroad  Co.,  101  N.  T.  98,  23  Am.  & 
Eng.  B.  Cas.  3,  where  the  street  and  sidewalk  in  front 
of  the  plaintifiTs  premises  were  raised  by  the  comptmy 
so  as  to  conform  the  grade  of  the  street  to  the  grade 
of  the  railroad,  it  was  said,  in  the  opinion:  "So  much  it 
[the  defendant]  was  bound  by  law  to  do  under  the  general 
railroad  act.  It  [the  street]  was  not,  in  front  of  plaintiff's 
premises,  by  the  act  of  the  defendant,  devoted  to  anything 
but  street  purposes ;  and,  as  the  city  could  have  raised  the 
grade  of  the  street  without  liability  to  abutting  owners,  so  it 
could  authorize  the  defendant  to  do  so  without  such  liability." 
It  is  apparent  that  the  general  term  below,  in  the  discussion 
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as  to  the  lawfulness  of  tlie  defendant's  railroad  construction 
in  Water  street,  failed  to  consider  the  distinction  between  a 
case  where  a  statute  confers  authority  upon  a  corporation  to 
iake  the  property  of  individuals  for  some  public  purpose 
without  making  a  provision  for  compensation,  and  a  case 
where  the  legislature,  exercising  an  undoubted  right,  subjects 
the  public  property  to  some  new  public  use,  by  some  extra- 
ordinary features  of  which,  however,  natural  rights,  or  ease- 
ments appurtenant  to  abutting  propertj^-owners  and  constitut- 
ing property-rights,  are  interfered  with,  and  consequential 
injuries  ensue.  In  the  first  case  the  statute  would  be  uncon- 
stitutional and  void,  and  could  confer  no  rights  upon  the 
legislative  grantee,  while  in  the  latter  case  there  could  be  no 
question  as  to  the  constitutionality  of  the  act,  and  as  to  the 
legality  of  an   occupation  in   pursuance  of  the   act    by  the 

Srantee;  but  for  the  damages  which  could  be  proved  as 
irectly  consequential  to  the  use,  in  its  peculiar  features,  an 
injured  abutting  land-owner  could  recover.  That,  I  think, 
was  the  theory  of  the  decision  of  the  Story  Case,  90  N.  T.  122, 
7  Am.  &  Eng.  E.  Cas.  59& 

The  two  guiding  principles  to  be  deduced  from  the  authori- 
ties are  that  the  defendant,  being  lawfully  in  Water  street,  by 
authority  of  the  public  law,  and  with  the  assent  of 
the  municipality,  was  not  a  nuisance,  and  except  ^'""*'!!* 
as  to  abutters,  invaded  no  legal  rights ;  and  that  ^J^^^^ 
in  building  the  embankment  in  Commercial  street,  uai  damagM. 
to  permit  of  unimpeded  travel  upon  that  street 
over  the  railroad  in  Water  street,  the  defendant  was  perform- 
ing a  duty  imposed  by  the  public  law,  and  described  by 
municipal  ordinance,  and  hence  could  come  under  no  respon- 
sibility to  adjoining  land-owners.  In  this  connection  I  may  say 
that  for  such  consequential  damages  as  are  sought  to  be  here  re- 
covered from -a  railroad  company  which  is  lawfully  in  the  occu- 
pation and  use  of  a  street,  but  which  incidentally,  is  the  occasion 
of  injury  to  property-owners  in  an  adjoining  street,  by  reason 
of  its  performance  of  the  statutory  duty  to  conform  its  grade 
to  the  new  use,  the  legislature  might  very  properly,  under 
limitations,  grant  a  remedy.  Without  such  remedial  le^sla- 
tion,  however,  the  case  is  one  of  damnum  abaqve  injuria. 
^Nothing  in  the  Reining  Case  is  in  contradiction  of  the  views 
expressed ;  and  in  support  of  them  we  have  much  authority. 
Tunning  back  from  the  Uline  Case,  supra,  to  that  of  BadclifiTs 
Efr's  V.  Mayor,  etc.,  4  N.  T.  195.  This  construction  in  Com- 
mercial  street  was  a  change  of  grade  made  by  the  defendant 
under  legal  compulsion,  and  individual  interests  are  as  much 
subordinate  to  the  requirements  of  public  interests  in  such  a 
case  as,  concededly,  they  would  be  if,  as  matter  of  fact,  the 
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city  authorities  had  done  the  work  themselves.  As  matter  of 
law,  its  performance  by  the  defendant  was  a  performance  by 
a  constituted  public  authority.  In  the  opinion  in  the  Beining 
Case  Judge  Andrews  defined  the  line  of  the  limitation  to 
public  powers  in  the  control  over  city  streets  to  be  reached 
when  they  invaded  an  abutter's  righte.  But,  outside  of  that 
line,  "  provided  that  the  change  be  made  under  lawful  author- 
ity," the  owner  **  has  no  legal  redress  for  any  injury  to  his 
Sroperty,  however  serious,  caused  by  a  change  of  grade.'* 
Eronson,  C.J.,  in  BadclifTs  Ex'rs  v.  Mayor,  etc.,  aupra^  in 
illustrating  the  extent  to  which  acts  may  go  without  render- 
ing persons  answerable  for  the  consequences  to  others^ 
speaKS  of  those  cases  '^  which  hold  that  persons  acting  under 
an  authority  conferred  bv  the  legislature  to  ^ade,  level,  and 
improve  streets  and  highways,  if  they  exercise  proper  care 
ana  skill,  are  not  answerable  for  the  consequential  damages 
which  may  be  sustained  by  those  who  own  lands  bounded  by 
the  street  or  highway.  And  this  is  so,"  he  adds,  ''  whether 
the  damage  results  from  cutting  down  or  raising  the  street, 
and  although  the  grade  of  the  street  had  been  before  es- 
tablished, and  the  adjoining  land-owners  had  erected  buildings 
with  reference  to  such  grade."  The  principle  seems  appli- 
cable to  this  case,  where  the  defendant,  acting  under  the 
authority  of  the  legislature,  has  changed  the  grade  of  Com- 
mercial street.  I  am  quite  unable  to  see  how  we  can  sustain 
the  order  appealed  from,  whether  we  consider  what  was 
decided  with  respect  to  the  question  of  the  defendant's 
liability  in  the  Ottenot  Case,  or  whether  we  consider  the  rule 
laid  down  in  the  Conklin  Case,  and  in  prior  decisions. 

I  think  the  order  of  the  general  term,  appealed  from,  should 
be  reversed,  and  the  judgment  of  nonsuit  should  be  affirmed, 
with  costs  in  both  courts. 

All  concur,  except  O'Brien  and  Maynard,  JJ.,  dissenting,  and 
Andrews,  C.J.,  not  voting. 

• 

Raising  Qradt  of  Street— Abutter  Entitled  to  Damaget. — See  Gates «.  Chi- 
cajTo,  St.  P.  <&  R.  C.  R.  Co.  (Iowa),  50  Am.  &  Eng.  K.  Cas.  164  ;  Heining 
«.  New  York,  L.  <&  W.  R.  Co.  (N.  Y.).  Id.  205. 

Change  of  Grade  in  City  Streets  byRaiiroad  Companies— Damages. — See 
note,  14  Am.  &  Eng.  R.  Cas.  130.  Egbert  «.  Lake  Shore  <&  M.  S.  R.  Co., 
anU^  p.  648. 

Abandoned  Canals  —  NuUanee  —  Fee  of  Abutting  Owners.  — In  Taylor  v, 
Chicago,  M.  &  St.  P.  R.  Co.,  81  Wis.  82,  it  was  held  that  the  unlawful 
construction  and  maintenance  of  a  canal  in  a  street  was  a  nuisance,  and 
would  not  cut  off,  by  prescription,  the  right  of  an  abutting  lot-owner  to 
claim  the  fee  to  the  centre  of  the  street  after  such  canal  has  Wn  abandoned 
and  filled  up. 

Title  to  Pee  in  Street— Bighti  of  Abutting  Owners. — In  Decker  e.  Evans- 
yille,  S.  &  N.  R.  Co.  (Ind.,  Feb.  1,  1898.),  33  N.  E.  Rep.  349,  it  was  held 
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that  the  abutting  owners  had  no  title  to  the  fee  in  the  street,  which,  in  the 
case  of  nonuser  would  revert  to  C,  where  it  appeared  that  the  plaintif!  ac- 
quired title  to  a  lot  abutting  on  a  canal,  which  formerly  occupied  the  line 
of  the  said  street,  but  was  afterward  filled  up  and  used  as  a  street  of  the 
city  for  more  than  twenty  years,  0  claiming  the  fee  of  the  street  under  deeds 
from  the  canal  company ;  held  also,  that  the  plaintiff  could  not  enjoin  the 
railroad  company  from  laying  its  tracks  on  the  street  without  assessing  dam- 
ages to  the  abutting  property,  where  his  injury  was  the  same  as  that  of  the 
public  generally.  The  court  said:  '*  When  the  owner  of  land  lays  out  a 
town  upon  the  same,  platting  it  into  lots,  streets,  and  alleys,  and  causing 
such  plat  to  be  recorded,  under  the  provisions  of  our  statute  upon  the  sub- 
ject, he  conveys  to  the  public  a  mere  easement  in  the  streets  and  alleys, 
retaining  in  himself  the  lee-simple  of  the  land  over  which  such  streets  and 
alleys  pass.  Bo^  when  he  conveys  to  a  purchaser  a  lot  abutting  upon  such 
street,  the  fee-simple  to  the  centre  of  tne  street  upon  which  the  lot  abuts 
passes  by  such  conveyance  to  the  purchaser,  as  a  part  and  parcel  of  the  lot 
80  conveyed.  It  is  upon  this  principle  that  it  has  so  often  been  held  that 
the  owner  of  a  lot  abutting  on  a  street  owns  to  the  centre  of  the  street. 
Cox  V,  Railroad  Co.,  48  Ind.  178.  At  the  time  the  lot  upon  which  the 
appellant^s  building  is  situate  was  laid  out,  the  street  now  in  controversy 
was  not  in  existence,  nor  was  it  in  existence  at  the  time  the  appellant 
acquired  his  lease.  The  fee  in  the  land  over  which  it  passes  was  in  the 
Wabash  &  Erie  Canal  Company.  It  was  never  dedicated  by  the  owner  to 
the  public  use  as  a  street,  but  by  more  than  20  years^  use  as  a  public  high- 
way the  public  has  acquired  the  right  to  use  it  perpetually.  If  the  public 
should  cease  to  use  it  as  such  highway,  Collett  would  take  it  discharged  of 
its  present  burden,  and  the  appellant  would  have  no  interest  in  it.  We  are 
unable  to  perceive  any  course  of  reasoning  by  which  the  conclusion  can  be 
reached  that  the  fee  to  this  street  is  'in  the  abutting  lot-owners,  who  ac- 
quired such  lots  before  the  existence  of  ^he  street. 

**  Assuming,  therefore,  that  the  owner  of  the  lot  on  which  the  appellant's 
buildings  are  situate  does  not  own  the  fee  to  the  street  upon  which  it 
abuts,  but  that  he  and  the  appellant  have  the  right  to  use  it  in  com- 
mon with  the  public,  the  question  remains  as  to  whether  the  appellant  can 
maintain  this  action  upon  the  ground  that  the  proximity  of  the  railroad, 
when  completed,  will  obstruct  such  street,  and  will  be  an  injury  to  his 
property.  It  is  settled  law  in  this  state  that  the  owner  of  a  lot  abutting 
upon  a  street  may  have  a  peculiar  and  distinct  interest  in  the  easement  in 
the  street  in  front  of  his  lot.  This  interest  includes  the  right  to  have  the 
street  kept  open  and  free  from  any  obstruction  which  prevents  or  ma- 
terially interferes  with  the  ordinary  means  of  ingress  and  egress  to  and 
from  bis  lot.  This  is  an  interest  distinct  from  that  possessed  by  the  gen- 
eral public,  and  is  a  right  appendant  to  the  lot,  and  the  improvements 
thereon.  Such  means  of  ingress  and  egress  is  as  much  property  as  the  lot 
itself.  But  whether  a  lot-owner  abutting  upon  a  street  may  maintain  a 
common-law  action,  where  a  structure  in  the  street  imposes  no  new  burden 
on  the  soil  owned  by  him,  depends  upon  whether  or  not  the  occupation  of 
the  street  with  such  structure  results  in  damage  to  his  property  peculiar 
and  different  in  kind  from  that  which  is  suffered  by  the  community  in 

feneral.  Railroad  Co.  v,  Bissell,  108  Ind.  113;  Dwenger  v.  Railway  Co., 
8  Ind.  158,  20  Am.  &  Eng.  R.  Cas.  26;  Sohn  v.  Cambern,  106  Ind.  802; 
Bailway  Co.  v,  Eberle,  110  Ind.  542,  82  Am.  &  Eng.  R.  Cas.  220.  The 
*  community  in  general '  does  not  mean  those  who  use  the  street,  and  yet 
reside  at  such  distance  from  the  railroad,  if  such  be  the  obstruction  of 
which  complaint  is  made,  as  suffer  none  of  the  annoyances  incident  to  its 
construction  and  operation,  but  it  means  those  who  reside  in  the  immediate 
vicinity  of  the  railroad,  and  are  subject  to  the  inconveniences  incident  to 
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such  a  structure.  The  location  and  operation  of  a  railroad  upon  a  public 
highway  may  occasion  incidental  inconvenience  to  an  abutting  landowner, 
but  until  it  cuts  off  or  materially  interrupts  his  means  of  access  to  his  prop- 
erty, or  imposes  some  additional  burden  on  his  soil,  his  injury  is  the  bame 
in  kind  as  the  community  in  general.  Injuries  which  result  from  the  care- 
ful construction  and  operation  of  a  railroad  on  the  land  of  another  are 
common  to  all  those  whose  lands  are  in  close  proximity  to  such  road,  and 
for  such  injuries  there  can  be  no  recovery,  in  the  absence  r»f  a  statute 
entitliDg  the  owner  to  maintain  such  action.  Railroad  Co.  «.  Heisel,  38 
Mich.  62;  City  of  Chicago  v.  Union  Building  A.vs'n,  102  111.  879;  Rigney 
«.  City  of  Chicago,  Id.  64;  Railway  Co.  v.  Eberle,  supra.  There  is  nothing 
in  the  special  finding  of  facts  in  this  case  from  which  it  appears  that  the 
construction  of  its  road  by  the  appellee  over  or  upon  Fifth  street  will  cut 
off,  or  materially  interfere  with,  the  appellant*.^  ingress  or  egress  to  or  from 
his  lot  or  buildings  thereon.  The  inconvenience  which  he  will  suffer,  so 
far  as  appears  from  the  record  in  this  case,  is  such  as  the  public  generally, 
who  use  the  street,  will  suffer.  For  such  an  injury,  as  ve  have  seen,  he 
cannot  recover." 


Jones 

V. 

Erie  &  Wyoming  Valley  B.  Go. 

a 

(161  Pennsylvania  St,  30.) 

Railroad  Bridges  over  Streets—Additional  Servitude. — A  railroad  bridge 
constructed  over  a  street  under  authority  of  the  city,  at  a  height  of  twenty- 
three  feet,  imposes  a  new  servitude  upon  abutting  property,  for  which  the 
owner  in  fee  may  recover  damages;  but  consequential  damages  cannot  be 
recovered  on  account  of  abutments  built  upon  the  defendants  land  to  sup- 
port the  bridge. 

Same — Necessary  Inconvenience  Resulting  from  Operation  of  Trains — 
Damnum  Absque  Injuria. — ^The  mere  fact  that  horses  iu  approaching  the 
plaiotiff^s  dwelling  might  be  frightened  at  the  pas8age  of  trains  over  the 
bridge  did  not  make  the  bridge  an  obstruction  to  access  to  plaintiff's 
premises;  and  neither  this  fact  nor  the  exposure  to  noise,  smoke,  dust,  etc., 
would  entitle  the  plaintiff  to  recover  damages,  under  the  constitution  mak- 
ing the  person  or  corporation  exercising  the  right  of  eminent  domain  liable 
to  make  **  just  compensation  for  property  taken,  injured,  or  destroyed  by 
the  construction  or  enlargement  of  their  works." 

iVIeasure  of  Damages— Opinion  Evidence. — In  such  a  case  expert  testi- 
mony is  not  necessary  to  determine  the  value  of  city  property,  but  the  value 
of  a  house  or  piece  of  ground  is  a  subject  upon  which  persons  familiar  with 
the  property,  who  have  formed  an  opinion,  are  competent  to  speak,  the 
value  of  their  opinions  being  for  the  determination  of  the  jury. 

Appeal  from  Lackawanna  court  of  common  pleas. 
Action  for  damages  caused  by  the  construction  of  a  bridge 
oyer  a  street  abutting  on  plaintiffs  property. 
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Edward  N,  WiUard  and  £/uerett  Warren,  for  appellant 
if.  M,  Hannah  and  S.  P.  Price,  for  appellee. 

Williams,  J. — This  appeal  presents  several  important  ques- 
tions. One  of  these  does  not  seem  to  have  arisen  heretofore 
in  this  state.  In  New  York,  and  some  other  of  .our  sister 
states,  it  has  been  considered  and  decided ;  but  these  decisions 
are  influenced  by  the  legislation  peculiar  to  the  jurisdiction 
in  which  they  have  been  made,  and  are  not  as  helpful  as 
under  other  circumstances  they  might  be. 

In  the  case  now  before  us  we  have  the  following  facts : 
The  plaintiff,  Jones,  is  the  owner  of  a  piece  of  land  lying  in 
the  northeast  corner  made  by  the  crossing  at  right 
angles  of  Washington  avenue  and  New  street  in 
the  city  of  Scranton.  His  front  upon  Washington  avenue 
is  63  feet,  and  upon  New  street  95  feet.  In  the  corner,  stand- 
ing back  a  few  feet  from  the  streets,  he  has  a  double  dwelliug- 
house,  and  he  has  one  or  more  dwelling-houses  further  out  New 
street  The  southeast  corner,  which  is  directly  across  Wash- 
ington avenue  from  the  plaintiff's  double  house,  is  owned  by 
the  defendant  company,  as  is  the  northwest  corner,  which  is 
directly  across  New  street.  On  each  of  these  corners  it  has 
erected  a  substantial  stone  abutment  about  20  feet  high,  upon 
which  it  supports  an  iron  bridge,  18  feet  wide,  that  spans  the 
intersection  of  the  streets  below  in  a  diagonal  direction.  This 
bridge  is  an  overhead  crossing  for  the  defendant's  line  of  rail- 
road, and  the  tracks  upon  it  are  about  23  feet  above  the  surface 
of  the  streets  below.  The  centre  of  the  bridge  is  about  27  feet 
from  the  corner  of  the  plaintiff's  lot,  and  about  40  feet  from 
the  nearest  corner  of  his  double  dwelling-house.  The  right 
of  way  of  the  railroad  company,  as  the  law  would  define  it, 
would  reach  over  upon  the  corner  of  the  lot  about  3  feet,  and 
overhang  a  triangular  piece  of  ground  beyond  the  street-lines, 
having  that  deptn  at  the  comer.  The  defendant  has,  how- 
ever  released  its  right  to  thid  corner,  and  defined  the  extent  of 
its  right  of  way,  so  as  to  exclude  therefrom  any  portion  of 
the  plaintiffs  land  outside  the  streets  over  which  its  bridge  is 
suspended.  The  situation  of  the  plaintiff's  land  and  double 
dwelling-house,  of  the  defendants  abutments,  bridge,  and 
right  of  way,  as  now  defined,  and  of  the  streets,  is  shown  by 
the  following  diagram  :* 

After  the  overhead  crossing  was  completed  and  occupied 
by  the  defendant,  this  suit  was  brought  to  recover  consequen- 
tial damages,  which  he  alleges  he  has  sustained  by  reason  of 
the  construction  and  use  of  it.     The  defendant  denies  the 

*  Diagram  not  necesBary  to  UDderstanding  of  case. — [Ed. 
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right  to  a  recovery,  alleging — first,  that  it  has  taken,  injured,, 
or  destroyed  no  portion  of  the  plaintifi's  property  in  the  con- 
struction  of  its  crossing ;  and,  next,  that  it  has  a  clear  legal 
right  to  operate  its  line  of  road  in  the  manner  contemplated 
b^  its  charter,  and  commonly  employed  by  railroad  compa- 
nies, without  liability  therefor. 

The  first  of  these  positions  makes  it  necessary  to  inquire 
into  the  nature  and  extent  of  the  title  which  the  defendant 
acquired  in  these  public  streets  by  virtue  of  its  charter,  and 

the  consent  of  the  city  of  Scranton  to  construct  an 
UaeveBtof  Overhead  crossing  at  this  point.  It  is  well  under- 
AbauiBffowB-  stood  that  when  the  state  enters  upon  the  land  of 
•"•  a  private  owner  by  virtue  of  its  right  of  eminent 

domain,  for  the  purpose  of  laying  out  a  public  high- 
way, it  acquires  an  easement  in  and  upon  tne  land  so  entered 
for  the  purpose  of  public  travel.  The  injury,  if  any,  which 
the  owner  suffers  is  estimated  in  damages,  and  compensation 
is  made  him.  The  highway  so  opened  passes  under  the  care 
of  the  municipal  division  of  the  estate  in  which  it  is  located. 
The  fee  remains  in  the  former  owner,  but  is  bound  by  the 
servitude  which  the  entry  by  the  commonwealth  imposed ; 
so  that  the  owner  cannot  interfere  with  the  free  use  by  the 
public  of  the  land  appropriated  to  the  highway;  nor  can  he 
assert  his  title  to,  or  exercise  any  control  over,  such  land  in 
hostility  to  the  public  use  or  easement  The  title  to  the 
highway  is  in  the  commonwealth,  as  the  representative  of 
that  portion  of  her  citizens  interested  in  its  use.  The  duty 
to  maintain  it  and  to  protect  the  public  in  its  use  rests  on  the 
municipality.  The  public  easement  is  broad  enough  to  in- 
clude the  various  modes  of  travel  in  common  use,  and  to 
admit  such  new  and  improved  modes  as  the  public  may 
adopt ;  subject  only  to  this  necessary  limitation,  that  the  new 
modes  adopted  must  not  be  destructive  of,  or  inconsistent 
with  the  use  of  the  highway  for  the  purposes  and  in  the 
manner  for  which  it  was  intended,  nor  with  the  municipal 
control  over  it.  Now,  when  the  commonwealth  authorizes 
the  construction  of  a  railroad  upon  a  line  which  makes  it 
necessary  to  cross  one  or  more  public  highways,  it  authorizes 
its  grantee,  by  a  necessary  implication,  to  enter  and  use  such 
hignways  for  such  purpose.  This  grant  is,  however,  subject 
to  two  limitations— one  in  favor  of  the  public,  as  already 
stated,  for  the  preservation  of  the  way ;  the  other  in  favor  of 
the  owner,  which  requires  that  no  additional  servitude  shall 
be  imposed  upon  the  land  covered  by  the  public  easement 
If  the  first  limitation  be  violated,  so  that  the  way  is  lost  to 
the  public,  another  must  be  provided  to  take  its  place.  If 
the  second  be  violated,  so  that  the  owner  is  subjected  to  new 
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and  additional  burdens,  he  is  entitled  to  compensation  for 
the  injury  actually  sustained. 

It  follows  that  the  railroad  company,  desiring  to  cross  the 
streets  of  a  city,  must  apply  to  the  city  for  leave,  and  for  the 
conditions  deemed  necessary  to  secure  the  public  convenience 
and  safety.  This  being  done,  the  railroad  company  may  law- 
fully enter  upon  and  cross  a  public  highway  without  liability,, 
so  long  as  it  complies  with  the  terms  imposed  by  the  munici- 
pality, and  keeps  within  the  limits  already  stated.  Struthers 
V.  Eailroad  Co.,  87  Pa.  St.  282 ;  Snyder  v.  Eailroad  Co.,  55 
Pa.  St.  340;  Eailroad  Co.  v.  Speer,  56  Pa.  Si  325.  If  it  ex- 
ceeds  these  limits,  and  imposes  a  new  servitude  on  the  land 
occupied  by  the  public  easement,  the  owner  is  entitled  to 
compensation,  and,  under  some  circumstances,  may  recover 
the  land  itself.  In  Philips  v.  Eailroad  Co.,  78  Pa!  St.  177,  th© 
track  of  the  railroad  had  been  located  upon  a  public  road,, 
and  occupied  it  longitudinally  for  some  considerable  distance. 
The  easement  of  the  public  for  purposes  of  travel  was  thu& 
rendered  useless,  and  the  way  abandoned  in  consequence. 
A  new  road  was  built  by  the  railroad  companv  to  take  its 
place,  which  was  accepted  and  use^by  the  public,  and  the 
occupancy  of  the  highway  was  thus'settled  for  so  far  as  the 
public  was  concerned.  After  this  was  done,  the  owner  of  a 
farm  lying  along  one  side  of  the  road  so  abandoned  to  the 
railroad  company  brought  an  action  of  ejectment  against  the  ' 
company  to  recover  a  strif)  of  land  representing  one  half  of 
the  land  covered  by  the  highway  as  it  was  opened  and  trav- 
elled before  the  railroad  took  possession  of  it.  He  was  allowed 
to  recover.  He  owned  to  the  centre  of  the  road,  subject  to 
the  public  easement.  The  railroad  company  entered  under 
the  protection  of  that  easement,  but,  once  in  possession,  its 
use  soon  became  inconsistent  with  and  destructive  of  the 
easement,  so  that  the  public  was  compelled  to  abandon  it. 
The  land  was  thus  relieved  from  the  burden  imposed  by  the 
highway,  and  the  owner  was  at  liberty  to  assert  his  title 
against  any  one  found  in  possession.  But  it  is  not  necessary 
that  the  public  easement  should  be  destroyed  to  enable  the 
owner  to  recover  for  an  additional  servitude  imposed  upon 
his  land.  Among  the  more  recent  of  the  cases  in  which  this 
doctrine  has  been  recognized  and  applied  are  Eailroad  Co.  v. 
Duncan,  111  Pa.  St.  354,  29  Am.  &  Eng.  E.  Cas.  354  ;  Eailroad 
Co.  V.  Walsh,  124  Pa.  St.  544,  38  Am.  &  Eng.  E.  Cas.  466 ; 
Eailroad  Co.  v.  Ziemer,  124  Pa.  St.  660.  In  Walsh's  Case 
and  in  Duncan's  case  the  ground  of  recovery  was  that  the 
railroad,  while  wholly  within  a  public  street,  was  so  located 
as  to  interfere  with  access  to  the  plaintiffs  buildings,  and 
practically  cut  them  off  from  the  hignway.    In  Ziemer's  Cas<^ 
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the  railroad  was  upon  the  street,  but  it  was  so  constructed  as 
to  obstruct  the  drainage  from  his  premises.  In  each  case  a 
new-  servitude  had  been  imposed  upon  the  land  occupied  by 
the  street,  which  injuriously  affected  the  adjacent  owner,  by 
interfering  with  the  access  to  or  drainage  from  his  property ; 
and  for  the  injury  sustained  by  reason  of  such  additional 
servitude  he  was  allowed  to  recover  damages. 

In  the  case  before  us  we  have  a  new  state  of  facts.     The 
-defendant  entered  upon  the  intersection  of  Washington  avenue 

and  New  street  by  virtue  of  the  implied  permission 
AdditiMfti  afforded  by  its  charter,  and  the  express  permission 
MrritBde—  ^f  ^jjj^  ^j^y  ^f  gcrauton.  But,  as  we  have  seen,  the 
«ti«et.  permission  of  the  city  may  be  conditioned  upon 

the  compliance  by  the  railroad  company  with  such 
terms  as  may  be  deemed  necessary  to  protect  the  public  in  its 
use  of  the  streets.  A  crossing  at  grade  has  come  to  be  re- 
garded as  dangerous  to  the  public.  Municipal  governments 
now  very  generally  refuse  permission  to  make  them  where  it 
is  reasonably  practicable  to  make  the  crossing  underground 
or  overhead.  In  this  case  the  city  of  Soranton  required — at 
least,  it  authorized — the  crossing  by  means  of  an  overhead 
bridge.  The  street  over  which  it  had  control  was  upon  the 
surface,  but  the  easement  for  public  travel  affected  the  under- 
lying strata  by  imposing  upon  them  a  servitude  of  the  surface 
for  tne  support  of  the  way.  It  affected  the  open  space  over- 
head by  imposing  a  servitude  for  the  supply  of  air  and  light 
to  the  public  while  using  the  way.  The  owner  of  the  surface 
upon  which  the  way  was  opened  could  neither  undermine  nor 
overhang  it  without  municipal  consent,  for  the  servitude  im- 
posed by  the  existence  of  the  highway  follows  his  title  up- 
ward and  downward  from  the  surface  so  far  as  may  be  neces- 
SATj  for  the  safety  and  convenience  of  the  public ;  and  the 
owner  is  precluded  from  the  exercise  of  acts  of  ownership  in 
hostility  to  or  inconsistent  with  the  servitude  so  imposed. 
The  permission  of  the  municipality  to  cross  or  enter  upon  one 
of  its  streets,  whether  upon  the  surface  or  above  or  below  it, 
is  an  authority  to  the  grantee  to  enter  within  the  limits 
affected  by  the  public  easement,  and  is  subordination  to  it. 
The  grantee  may  lawfully  enter  under  this  permission,  but 
Iiis  rights  are  subject  to  the  same  limitations  that  have  been 
already  pointed  out.  He  must  impose  no  new  servitude  upon 
the  land.  If  he  does,  he  takes  not  only  what  the  municipality 
liad  to  grant,  but  he  takes  from  the  owner  in  addition.  In 
such  case,  as  we  have  seen  by  the  cases  already  cited,  the 
owner  is  entitled  to  compensation  for  the  new  servitude  to 
ivhich  he  is  subjected. 

The  defendant  has  not  disturbed  the  public  easement  of 
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travel,  for  it  carries  its  railway  and  its  trains  23  feet  above 
the  surface  of  the  streets  ;  and,  so  far  as  its  bridge  overhang 
the  way,  the  city  has  authorized  it  to  be  done.  The  pubhe 
have  therefore  no  ground  for  complaint ;  but  the  question  re-^ 
mains  whether  this  overhead  crossing  imposes  a  new  servi- 
tude  on  the  surface  which  is  injurious  to  the  plajntifiTs  prop- 
erty ?  This  crossing  is,  in  effect,  a  new  and  distinct  way.  It 
is  suspended  over  that  which  the  public  occupy  on  the  sur- 
face. The  public  has  no  right  in  it,  but  one  who  goes  upon 
it  without  the  consent  of  the  defendant  is  a  trespasser.  It  is- 
built  for  the  exclusive  use  of  the  defendant  corporation  in  the 
movement  of  its  trains  by  means  of  locomotive  engines.  It 
invades  space  which  belongs  to  the  plaintiff,  subject  to  the 
servitude  which  the  existence  of  the  way  upon  the  surface 
imposes.  It  the  streets  should  be  abandoned  by  the  public, 
or  vacated  by  a  decree  of  the  court  of  quarter  sessions,  this 
structure  would  remain  unaffected  thereby.  The  extinguish- 
ment of  the  public  easement  would  remit  the  plaintiff  to  all 
his  rights  as  an  owner,  but  he  could  not  exercise  them.  If 
he  should  attempt  to  build  upon  his  land,  the  bridge  would 
intercept  his  operations.  These  facts  are  not  denied,  and 
their  legal  value  may  be  determined  by  the  courts.  They 
show  the  imposition  of  a  new  servitude  upon  the  surface  for 
the  exclusive  benefit  of  the  defendant.  The  plaintiff's  prop- 
erty is  in  the  built-up  part  of  a  growing  city.  The  possibility 
of  the  vacation  of  these  streets  may  be  so  remote  as  not  to  be 
worth  considering,  but  the  extent  to  which  the  new  servitude 
really  injures  the  property  is  a  question  for  the  consideration 
of  the  jury.  This  brings  us  to  the  question  of  the  measure  of 
damages. 

The  plaintiff's  declaration,  as  fil^d,  contained  two  counts. 
One  of  these  charged  a  trespass  quare  dausum  /regit ;  the 
other  proceeded  upon  the  theory  that  consequential  damages 
were  alone  recoverable,  and  claimed  that  these 
were  the  result  of  the  construction  of  the  abut-  Jg,^]J^.*' 
ments,  of  the  construction  of  the  bridge,  and  of  the 
operation  of  the  defendant's  railroad  upon  and  over  the 
bridge.  The  first  count  was  abandoned  at  the  trial,  and  the 
plaintiff  rested  his  right  to  recover  on  the  second.  He  claimed 
that  the  erection  of  the  abutments  and  of  the  bridge  excluded 
light  and  air  from  his  premises ;  that  the  operation  of  the 
railroad  made  a  great  noise,  confusion,  dust,  and  smoke,  and 
exposed  his  premises  to  danger  from  fire,  thereby  affecting 
the  comfort  and  security  of  the  doub'le  dwelling-house,  and 
that  the  construction  and  operation  of  the  railroad  over  the 
elevated  crossing  obstructed  the  streets,  and  made  the  ap- 
proach to  his  premises  dificult  and  dangerous.    All  the  ques- 
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tions  thus  raised  were  allowed  to  go  to  the  jnrj,  and  the 
verdict  affords  reason  to  think  that  they  were  all  considered 
in  making  np  its  amount.  But  the  abutments  were  not  in  the 
highway.  They  were  built  on  the  land  of  the  defendant,  and 
were  lawful  structures.  The  plaintiff  may  have  preferred  that 
dwellings  should  have  been  erected  on  these  lots,  and  his  own 
property  may  have  been  rendered  less  desirable  and  less 
valuable  because  of  the  use  the  defendant  made  of  them  ;  but 
the  plaintiff  had  no  cause  of  action  on  that  account.  So  far, 
therefore,  as  the  depreciation  in  the  value  of  his  property  is 
due  to  the  absence  of  dwellings  on  these  lots,  and  to  the 
presence  of  the  solid  stone  abutments  that  face  the  double 
dwelling  on  both  fronts,  the  jury  should  have  been  told  to 
disregard  it. 

The  alleged  obstruction  to  access  to  the  plaintiff's  premises 
was  not  supported  in  the   least  degree   by   the   evidence. 

There  was  in  fact  no  pretence  that  any  obstruction 
ooBTtaieiifie  *  existed  in  the  streets  or  on  the  surface,  but  it  was 
rMBitiBff  flroB  alleged  on  the  trial,  that  horses  might  take  fright 
4>p«rfttioBof      at  the  passage  of  trains  over  the  bridge  23  feet 

above  tne  surface,  and  that  persons  who  would 
otherwise  come  to  the  plaintiff's  double  dwelling  with  wagons 
or  carriages  might  be  deterred  from  coming  by  fear  that  their 
horses  would  be  frightened  by  trains  on  tne  overhead  cross- 
ing, and  become  unmanageable.  This  is  not  an  obstruction 
to  access.  It  is  too  well  settled  to  need  a  citation  of  authori- 
ties that  mere  exposure  to  noise,  smoke,  dust,  and  the  danger 
of  horses  becoming  frightened  by  a  moving  train  is  not  an 
actionable  injury.  Such  an  exposure  is  an  inconvenience,  and 
sometimes  a  source  of  danger,  to  all  persons  who  live  near  a 
railroad,  or  who  have  occasion  to  travel  along  a  street  that  is 
crossed  by  one.  Such  an  inconvenience  or  danger  is  common 
to  many  persons,  but  special  to  none.  It  may  be  greater  to 
those  who  live  or  do  business  near  the  line  of  the  road,  but  it 
affects  all  who  have  occasion  to  come  near  it,  or  pass  along  it, 
or  over  or  under  it.  It  is  the  same  in  kind,  though  greater  in 
degree,  as  the  inconvenience  arising  from  the  noise,  confusion, 
and  dust  incident  to  travel  upon  a  paved  street  or  a  common 
highway.  It  is  the  necessary  result  of  the  lawful  operation 
of  a  railroad,  and  part  of  the  price  paid  by  society  for  the  in- 
creased speed  and  convenience  in  the  transportation  of  per- 
sons and  property  which  it  affords.  This  subject  should  have 
been  withdrawn  from  the  jury.  There  was  no  actionable  in- 
terference with  access  to  plaintiff's  property. 

It  is  urged  that  the  new  constitution  requires  a  different 
holding,  and  that  Bailroad  Co.  v,  Duncan,  and  the  cases  fol- 
lowing it,  have  so  determined.  We  do  not  think  so.    The  con- 
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stitution  makes  the  person  or  corporation  exercising  the  right 
of  eminent  domain  liable  to  make  '^  just  compensation  for 
property  taken,  injured,  or  destroyed  by  the  construction  or 
enlargement  of  their  work."  Property  is  "  taken"  by  an  entry 
upon  and  an  appropriation  of  it,  as  in  the  ordinary  case  of  lo- 
cation. It  is  "  injured  "  by  obstructing  access,  as  in  Duncan's 
Case,  or  drainage,  as  in  Ziemer's  Case.  It  is  destroyed,  al- 
though not  touched  directly,  when  the  result  of  construction 
is  to  prevent  its  use,  as  in  Navigation  Co.  v.  Coon,  6  Pa.  St. 
379.  The  injury  results  in  these  cases  from  the  construction 
of  the  works  of  the  corporation.  But  in  the  case  of  a  valuable 
<50untry  hotel,  the  business  of  which  was  destroyed  by  the 
change  of  travel  from  wagons  to  trains,  as  the  result  of  the 
operation  of  a  railroad,  the  plaintiff  was  held  to  be  remediless, 
^though  the  value  of  his  property  was  destroyed.  In  many 
instances  business  has  been  diverted  from  towns  and  villages, 
and  the  value  of  property  therein  seriously  impaired,  as  a  re- 
sult of  the  operation  of  a  railroad  through  or  near  them  ;  but 
the  owners  of  such  property  have  no  cause  of  action  against 
the  railroad  company  on  that  account. 

The  expression  of  the  chief  justice  in  Walsh's  Case,  on 
which  so  much  reliance  seems  to  be  put,  was  intended  to  ex- 
press, and  we  think  does  clearly  express,  a  very  different 
thought.  ^  The  injury  complained  of  in  that  case  was  an  ob- 
struction in  the  way  of  access  to  the  building.  The  building 
was  upon  a  street  corner.  The  tracks  of  the  railroad  were  laid 
close  to  the  curbstone  on  one  of  the  streets  on  which  the 
building  fronted,  and  directly  across  the  other.  The  defence 
livas  that  the  rails  were  laid  on  the  same  grade  with  the  pave- 
ment, and  that  the  pavement  had  been  relaid  with  Belgian 
blocks  between  the  rails  and  on  each  side  of  the  track,  so 
that  the  railroad  presented  no  obstruction  to  the  use  of  the 
street  for  carriages.  We  said  in  reply  that  the  word  "  con- 
struction "  included  not  only  the  movement  of  earth,  and  the 
laying  down  of  rails  upon  a  roadbed,  but  the  character  and 
purpose  of  the  structure.  Two  parallel  iron  rails,  in  them- 
selves  considered,  might  present  little  or  no  obstacle  in  the 
way  of  access  to  the  building ;  but  the  structure  was  a  rail- 
road, built  for  the  purpose  of  moving  trains  of  cars  by  means 
of  locomotive  engines ;  and  whether  it  obstructed  access  or  not 
depended,  not  merely  on  the  position  of  the  rails,  but  also 
upon  the  use  for  which  they  were  intended.  Not  to  take  the 
use  of  the  rails  into  consideration,  the  chief  justice  well  said, 
would  be  to  take  too  narrow  a  view  of  the  constitutional  pro- 
vision. The  business  authorized  by  the  charter  of  a  railroad 
corporation  is  the  carriage  of  persons  and  goods.  The  works 
of  construction  is  provided  for  as  an  indispensable  prelimi- 
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nary.  ^  A  road  must  be  built  before  it  can  be  operated.  The 
manner  and  the  purpose  of  construction  are  to  oe  considered 
in  determining  questions  relating  to  damages,  but  in  the  opera- 
tion of  its  road  a  company  is  liable  only  for  negligence  or 
malice.  Smoke,  dust,  ana  noise  are  the  usual,  and,  in  the 
present  state  of  knowledge  on  the  subject,  the  necessary,  con- 
sequences of  the  use  of  steam  and  the  movement  of  trains, 
just  as  noise  and  dust  are  the  consequences  of  the  movement 
of  drays  and  carts  over  an  ordinary  nigh  way.  The  resulting  ^ 
inc6nvenience  and  discomfort  are  in  both  cases  damnum  absque 
injuria.  Bailroad  Co.  v,  Lippincott,  116  Pa.  St.  472,  30  .^. 
&  Eng.  K.  Cas.  399 ;  Eailroad  Co.  v.  Marchant,  119  Pa.  St. 
541,  33  Am.  &  Eng.  K.  Cas.  116. 

We  are  thus  brought  to  the  conclusion  that  the  plaintifTa 
cause  of  action  rests  on  the  new  servitude  imposed  by  the 
construction  of  the  overhead  crossing,  and  the  damage  he 
sustains  in  consequence.  The  company  had  the  right,  under 
its  charter,  and  the  municipal  consent,  to  enter  and  cross  the 
highway  without  liability  to  the  plaintiff,  provided  it  could  do 
so  without  subjecting  his  property  to  any  servitude  which  the 
public  easement  then  existing  did  not  impose.  But  the  ele- 
vated crossing,  overhanging  so  much  of  his  land  as  is  covered 
by  the  highway,  does,  to  some  extent,  impose  an  additional 
servitude  upon  his  property.  While  the  streets  remain  on  the 
surface,  the  use  of  the  space  above  them  by  the  defendant 
does  not  interfere  with  the  plaintiff's  use  of  his  property 
that  is  subject  to  the  public  easement ;  and  the  probability 
of  the  vacation  of  the  streets  in  the  built-up  part  of  the 
city  is  so  slight  as  scarcely  to  deserve  consideration.  Bat, 
if  this  elevated  crossing  does  to  any  appreciable  extent  ex- 
clude light  and  air  from  the  double  dwelling,  or  affect  the 
value  of  his  property  by  reason  of  any  additional  servitude 
imposed  upon  it,  for  the  injury  so  sustained  the  plaintiff  may 
recover,  because  such  injury  is  the  result  of  the  construction 
of  the  defendant's  railroad.  Little  need  be  said  of  the  remain- 
ing assignments  of  error.  Several  of  them  are  directed  against 
the  admission  of  witnesses,  to  speak  of  the  value  of  the  plain- 
tiffs  property  and  its  depreciation. 

The  appellant  contends  that  expert  testimony  is  needed  to 
determine  the  value  of  city  property,  but  we  have  not  so  held. 
The  value  of  a  house  or  a  piece  of  gi*ound  is  a  sub- 
^l^^  ject  upon  which  all  persons  familiar  with  the  prop- 

erty, who  have  formed  an  opinion,  are  competent 
to  speak.  The  value  of  their  opinions  will  depend  on  tne  ex- 
tent of  their  familiarity  with  surrounding  property  and  the 
prices  asked  and  paid  for;  but  this  is  for  the  mrj  to  deter- 
mine. Railroad  Co.  v.  Bunnell,  81  Pa.  St.  414 ;  Curtin  v,  ^  '* 
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road  Co.,  135  Pa.  St.  20,  U  Am.  &  Eng.  B.  Gas.  130.    These 
assignments  are  not  sustained. 

The  ninth  assignment  is  to  the  action  of  the  learned  judge 
in  submitting  to  the  jury  the  question  whether  the  overhead 
crossing  presented  an  actual  obstruction  to  access  to  the  plain- 
tiff's property.  There  was  no  evidence^  of  the  existence  of  any 
such  obstruction,  unless  mere  exposure  to  the  danger  of 
horses  being  frightened  by  passing  trains  23  feet  above  the 
surface  of  the  highway  was  such  an  obstruction.  As  it  is  well 
settled  by  the  cases  already  cited  that  it  is  not,  the  question 
should  not  have  been  submitted. 

Nor  was  the  amount  of  the  verdict  to  be  fixed  by  a  compari- 
soa  of  the  plaintiff's  property  before  the  defendant's^  railroad 
was  built  and  after.  The  occupation  of  the  corners*  fronting 
his  own  across  Washington  avenue  and  New  street  may  have 
affected  the  value  of  his  property  quite  seriously.  So  might 
the  erection  of  a  brewery,  or  a  liverv-stable,  or  a  factory  upon 
the  same  comers ;  but  the  plaintiff  would  have  been  without 
remedy.  So  the  mere  proximity  of  a  railroad,  with  its  burden 
of  traffic,  may  render  dwelling-houses  less  desirable,  and  di- 
minish their  market  value,  without  imposing  any  liability  on  the 
railroad  company  for  the  loss  sustained  by  their  owners.  The 
inquiry  in  this  case  should  have  been  confined,  as  we  have  al- 
ready seen,  to  the  injury  inflicted  by  means  of  the  additional 
servitude  imposed  upon  the  plaintiflrs  property  by  the  defend- 
ant corporation.  The  building  of  abutments  on  its  own  land 
imposed  no  servitude  on  that  of  the  plaintiff.  The  mere  prox- 
imity of  its  road  so  that  the  noise  of  passing  trains  could  be 
heard,  or  the  dust  and  smoke  therefrom  be  noticeable,  imposed 
no  servitude. 

The  only  legal  ground  of  complaint  grows  out  of  the  over- 
hanging of  so  much  of  the  land  to  which  the  plaintiff  has  title 
as  is  occupied  at  the  surface  by  the  streets.  This  is  a  new 
servitude,  which,  standing  apart  from  all  other  considerations, 
except  such  as  grow  legitimately  out  of  the  character  of  the 
bridge,  and  its  effect  upon  the  plaintiff's  dwelling  and  lot,  con- 
stitutes the  ground  for  a  recovery.  The  question  is.  What  has 
the  defendant  added  to  the  public  easement  ?  What  new  bur- 
den has  it  put  upon  the  pkintiffls  property  by  overhanging 
the  intersection  with  its  bridge  ?  Tne  answer  furnishes  the 
correct  measure  of  the  plaintiff's  injury,  and  of  his  right  to 
compensation. 

Tne  judgment  of  the  court  below  is  now  reversed,  for  the 
reasons  given  in  the  foregoing  opinion,  and  a  venire  facias  de 
novo  awarded. 

Occupation  of  Street  by  Railroad— Bridge  Over  Street— Riglitt  of  Abut- 
ting Owners — Limitation  of  Action. — In  Cass  «.  PennsylvaQDia  Co.  (Pa., 

56  A.  &  E.  R.  Cas.— 48 
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Dec.  30, 1898.),  28  Atl.  Rep.  161,  it  wu  held  that  a  person  in  front  of  whoae 
property  a  railroad  company  erected  a  bridge  over  a  street  was  entitled 
only  to  permanent  damages  to  his  property,  as  appeared  at  the  date  of  the 
completion  of  the  structure ;  and  that  the  limitation  to  such  abutter's  right 
of  action  for  damages  began  to  run  not  later  than  the  time  when  the  woxk 
had  progressed  to  such  an  extent  as  to  obstruct  access  to  his  property* 


Omaha  k  Befubugan  Valley  B.  Oa 

v. 

MOSOHEL. 
{JSf^bran^  Bupreme  (hurt,  JVbe.  8,  1898.) 

Railffoaiis  in  8tr»ets— Action  for  Damages — ^Amendments  to  Pioadingi. — 

The  permitting  or  refusing  amendments  to  pleadioffs  is  a  matter  within  the 
sound  judicial  discretion  of  the  trial  court ;  and  unless  it  is  made  to  clearly 
appear  that  he  has  abused  this  discretion,  and  a  party  has  thereby  been  de- 
prived of  the  opportunity  to  make  his  case  or  defence,  the  supreme  court 
will  not  interfere.  It  is  not  necessarily  a  fatal  objection  to  a  proposed 
amendment  that  it  is  in  fact  an  additional  defence,  or  an  additional  cause 
of  action. 

Same — Limitation  of  Time  for  Bringing  Action  for  Damages«~An  action 
against  a  ridlroad  company  for  damages  to  plaintifTs  real  estate,  caused  by 
the  railroad  company's  building  its  tracks  and  operating  its  road  across  the 
street  and  on  a  lot  lying  next  to  plaintifTs  property,  must  be  brought 
within  four  years  of  the  date  of  the  construction  of  such  railroad. 

Same — Recovery  for  Depreciation  in  Value  of  Property.— Where  a  rail- 
road company,  in  1880,  built  its  railroad  track  and  side-tracks  across  a 
street  and  on  a  lot  (owned  by  it)  lying  next  to  plaintifTs  property,  and 
more  than  four  years  thereafter  plaintifc  brought  suit  against  the  railroad 
company  for  the  depreciation  in  value  of  his  lot,  caused  by  the  building 
of  such  railroad  and  its  subsequent  operation,  and  for  subsequently  build- 
ing and  operating  additional  tracks  across  said  street  and  lot,  held^  (1)  that 
plaintiff  in  no  event  could  recover  for  any  depreciation  in  the  value  of  his 
property  by  reason  of  any  acts  of  the  railroad  company  either  in  matters 
of  construction  or  operation,  the  habitual  doing  or  the  commencement  of 
the  doing  of  which  acts  was  at  a  date  more  than  four  years  prior  to  the 
date  of  suit  brought;  (2)  that  the  plaintiff  could,  and  if  he  dia  or  did  not, 
within  four  years  after  the  date  of  building  of  said  original  railroad  on 
said  lot  and  across  said  street  adjacent  to  his  property,  bring  suit  for  dam- 
ages for  the  depreciation  in  value  of  his  premises,  caused  by  such  railroad 
construction  and  operation,  then  every  element  of  damages,  past  and  future, 
that  was  or  would  have  been  properly  admissible  in  that  suit,  either  in 
matters  of  construction  or  operation,  must  be  excluded  from  consideration 
in  this  case. 

CoHMissiONEBS*  decision.    Error  to  Gage  district  court 
J.  M.  Thurston,  W.  B.  KeUy,  and  E.  P.  Smith,  for  plaintiff  in 
error. 

Rickarda  <b  Prout,  for  defendant  in  error. 
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Bagan,  0. — On  the  5tli  day  of  December,  1889,  Charles 
Moschel  sued  the  Omaha  &  Bepublican  Yalley  Bailroad  Com- 

Sany  (hereinafter  designated  as  the  "  Bailroad 
'ompany ")  in  the  district  court  of  Gage  county  "* 
alleging  his  ownership  of  lot  6  in  the  city  of  Beatrice.  That 
said  lot  had  a  frontage  of  50  feet  on  Court  street,  the  prin- 
cipal street  of  said  city.  That  about  January  7,  1880,  the 
railroad  company  constructed,  and  has  since  maintained,  its 
line  of  road  upon  lot  5,  adjacent  to  said  lot  6,  and  had  ex- 
tend its  road  and  side-tracKs  upon  and  across  said  Court 
street,  making  a  double  track  upon  said  lot  5,  and  said  street 
in  front  of  Moschel's  building,  situate  on  said  lot  6.  (Lot  5 
is  immediately  west  of  lot  6,  and  both  front  south  on  Court 
atreet,  and  the  railroad  tracks  mentioned  extend  north  and 
south  across  Court  street,  and  upon  lot  5.)  That  ever  since 
the  building  of  said  railroad  the  railroad  company  had  occu- 
pied the  street  in  front  of  said  place  of  business  of  Moschel 
and  said  lot  5  with  its  tracks  and  side-tracks,  made  up  its 
trains  thereon,  and  interfered  with  the  travel  on  said  street ; 
'^  and  that  particularly  within  the  four  years  last  past,  and 
immediately  preceding  the  commencement  of  this  action,  said 
railroad  company  had  wHfully,  maliciously,  and  wantonly, 
with  the  intent  to  injure  plaintiff  in  his  business  and  prop-^ 
erty,  caused  its  engines  and  cars  to  be  left  alongside  of  said ' 
property  of  MoscheL  without  reason  or  necessity  therefor, 
and  for  the  purpose  of  injuring  plaintiff  in  the  fud,  free,  and 
complete  use  and  enjoyment  of  nis  property.  That  said  prop* 
erty  of  Moschel's  had  been  greatly  damaged,  and  the  free  use 
and  occupation  of  said  property  interfered  with,  and  Moschel 
had  been  compelled  to  abandon  the  doing  of  business  on  said 
lot  6,  and  at  a  great  expense  to  purchase  other  property  on 
which  to  conduct  his  business.  That  said  lot  6,  by  reason  of 
the  premises,  had  been  greatly  injured  and  depreciated  in 
value  for  any  purpose  whatsoever,  and  Moschel  prayed  judg- 
ment  for  dama^ea.^  F    J'      i     e 

The  answer  of  the  railroad  company  admitted  the  construc- 
tion, maintenance,  and  operation  of  its  double-track  railway 
across  Court  street  and  upon  lot  5  since  1880,  and  alleged 
that  it  had,  for  due  compensation  paid,  procured  the  right  of 
way  over  said  lot  5  before  occupying  it,  and  specifically  de- 
nied all  other  allegations  of  M^oschel's  petition.  After  the 
evidence  was  all  in,  the  railroad  company  requested  permis- 
sion to  file  an  amendment  to  its  answer,  setting  up  the  statute 
of  limitations,  which  the  court  granted,  and  thereupon  the 
railroad  company  filed  the  following  "  amendment" — in  fact, 
an  additional  defence :  '^  The  defendant,  in  further  answer  to 
the  petition  of  the  plaintiff,  *  *  *  alleges  that  the  cause  of 
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actdon  stated  in  the  petition  did  not  accrue  within  fonr  yeara 
next  preceding  this  action."  Thereupon  Moschel,  by  leave 
of  the  court,  amended  his  petition  by  filing  what  his  counsel 
called  an  '^  addenda  '*  thereto,  in  words  and  figures  as  follows : 
"  Comes  now  the  plaintiff  for  their  *  addenda '  to  the  *  «  ♦ 
petition  herein  filed,  *  *  *  and  *  *  *  says  that  on  or  about 
the  first  day  of  October,  1886,  the  defendant  constructed  a 
or  new  main  line  over  and  across  the  said  lot  5,  and  only  a 
few  feet  distant  from  the  line  constructed  by  the  defendant 
in  the  early  part  of  1880,  so  that  said  new  main  line,  and  the 
operation  thereof,  extended  along  the  east  side  and  in  close 

groximity  to  plaintiff's  said  premises,  and  over  and  across 
burt  street,  and  that  by  reason  of  which  said  new  main  line 
of  the  defendant  the  said  Court  street  in  front  of  plaintiff's 
premises  was  still  blockaded,  the  fall  use  thereof  destroyed, 
the  travel  thereon  impeded,  whereby  the  value  of  said  plain- 
tiff's premises  was  still  further  reduced,  so  that  the  same  was 
not  worth  within  $1200  of  what  they  were  immediately  pre- 
ceding the  construction  and  operation  of  said  new  main  line 
as  herein  described."  The  railroad  company  excepted  to  the 
ruling  of  the  court  allowing  this  amendment.  Moschel  had 
a  verdict  and  judgment,  and  the  railroad  company  brings  the 
case  here. 

The  first  error  alleged  is  the  ruling  of  the  court  in  permit- 
ting Moschel  to  amend  his  petition  by  filing  a  so-called  "  ad- 
denda." Moschel's  petition  contained  two  causes  of  action, 
though  not  separately  stated  and  numbered  :  "  (1)  The  depre- 
ciation in  the  value  of  lot  6  by  the  construction,  in  1880,  by 
the  railroad  company,  and  its  operation  and  maintenance  since, 
on  lot  5  and  across  Court  street,  of  its  railroad  and  said 
tracks.  (2)  That  within  the  four  years  immediately  preceding 
the  bringing  of  this  action  the  railroad  company  had  wilfully, 
maliciously,  and  wantonly,  with  the  intent  to  injure  Moschel 
in  his  business  and  property,  caused  its  engines  and  cars  to 
be  left  alongside  of  said  property,  without  reason  or  neces- 
sity therefor,  by  reason  whereof  said  property  had  been 
greatly  damaged,  and  the  plaintifi  derived  of  his  free  use 
and  occupation  of  said  oroperty."  The"  facts  stated  in  the 
'*  addenda  "  are  that  in  09tober,  1886,  the  railroad  company 
constructed  "  a  second  or  new  main  line  over  and  across  said 
lot  5  *  *  *  and  Court  street,  *  *  *  whereby  the  value  of 
Moschel's  premises  was  reduced  *  *  *  $1200." 

The  facts  stated  in  this  **  addenda,"  then,  were  not  amend- 
atory of  either  of  Moschel's  causes  of  action,  but  of  them- 
selves stated  a  separate  and  independent  cause  of  action.  The 
entire  subject  of  permitting  or  refusing  amendmente  to  be 
made  to  pleadings  is  by  law  left  to  the  sound  legal  discre- 
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tion  of  the  trial  judge ;  and  unless  it  is  made  to  clearly  appear 
that  the  court  has  abused  its  discretion,  or  that 
by  his  ruling  a  party  has  been  deprived  of  the  Ameadment* 
opportunity  to  make  his  case  or  defence,  the  of  court, 
supreme  court  will  not  interfere  with  the  action  of 
the  trial  judge.  It  is  not  necessarily  a  fatal  objection  to  a 
proposed  amendment  that  it  is  in  fact  an  additional  defence  or 
an  additional  cause  of  action.  If  the  trial  court,  in  the  case 
before  us,  had  refused  to  permit  the  railroad  company  to  file 
its  additional  defence  of  the  statute  of  limitations,  or  had  re- 
fused to  permit  Moschel  to  file  his  additional  cause  of  action, 
we  could  not  say  that  the  court  had  abused  its  discretion ; 
and  we  cannot  say  that  the  court  erred  in  permitting  either  of 
the  amendments  to  be  filed.  In  all  such  cases,  if  a  party 
claims  himself  prejudiced  by  the  refusal  of  the  trial  court  to 
permit  an  amendment,  such  prejudice  must  appear  from  the 
record.  And  if  amendments  are  permitted  by  the  trial  judge 
during  the  progress  of  a  trial  before  verdict  or  decision,  and 
a  party  is  prejudiced  by  ^such  amendment  in  the  making  of 
his  case  or  aefence,  he  should  make  such  prejudice  appear  by 
affidavit  or  otherwise  to  the  trial  judge,  and  then  it  would  be 
his  duty,  on  such  terms  as  were  reasonable,  to  either  set  aside 
the  trial  proceedings  already  had,  and  continue  the  case  to  a 
future  time,  or  suspend  the  trial  until  such  time  as  the  party 
claimin(^  to  be  prejudiced  might,  by  the  exercise  of  reason- 
able diligence,  be  prepared  to  make  his  defence  or  case. 

The  next  error  assigned  by  the  railroad  company  is  the 
refusal  of  the  trial  court  to  give  to  the  jury  this  instruction ; 
*^  The  court  instructs  the  jury  that  if  any  damages 
are  to  be  assessed  in  this  case,  no  damages  can  be  DamaffM  for 
aUowed  for  the  depreciation  of  the  value  of  the  f^P"^*'";* 
property  in  question,  except  such  depreciation,  if  abntung  lot. 
any,  as  is  shown  by  the  evidence  to  have  resulted 
within  and  during  the  four  years  immediately  prior  to  the  com- 
mencement of  this  action  on  the  5th  da^  of  December,  1889 ; 
but  for  any  depreciation  or  damage  prior  to  said  four  years 
you  can  make  no  allowance."    The  refusal  to  give  this  in- 
struction was  error  for  the  reasons :    (1)  The  first  cause  of 
action  in  Moschel's  petition  was  the  alleged  depreciation  in 
value  of  his  lot  6  by  reason  of  the  railroad  company  having, 
in  1880,  constructed,  and  since  operated,  its  railroad  on  lot  5, 
adjacent  to  Moschel's  lot     The  undisputed  evidence  in  the 
case  is  that  the  railroad  company  had,  prior  to  building  its 
tracks  on  lot  5  in  1880,  purchased  said  lot.    The  railroad  com- 
pany then  was  in  the  same  situation,  so  far  as  concerns  the 
question  of  damages  to  Moschel's  property  as  it  would  have 
been  had  it  acquired  the  right  to  use  and  occupy  lot  5  by  con- 
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demnation  proceedings ;  that  is  to  say,  the  railroad  company 
had  not  wrongfully  occupied  and  used  lot  5.  It  was  not  a 
trespasser,  and  all  the  damages  done  to  Moschel's  property 
by  the  location  and  proper,  usual,  ordinary,  and  necessary 
operation  by  the  railroad  company  of  its  railroad  on  the  lot  5 
and  across  Court  street  accrued  at  the  date  of  the  building  of 
the  railroad  in  1880,  and  hence  was  barred  by  the  statute  of 
limitations,  and  could  not  be  recovered  in  this  action.  Mills. 
Em.  Dom.  §  216 ;  Eaiboad  Co.  v.  Loeb,  118  111.  203,  27  Am. 
&  Eng.  B.  Gas.  415.  (2)  A  very  large  part  of  MoscbeFs  evi- 
dence was  directed  to  the  depreciation  in  the  value  of  his  lot^ 
caused  by  the  building  of  the  railroad  on  lot  5,  and  across 
Court  street,  in  1880,  and  its  maintenance  and  operation 
thereof  since.  (3)  The  court,  at  the  request  of  Moschel,  had 
already  instructed  the  jury  as  follows :  "  You  are  instructed 
that  if  you  find  from  the  evidence  in  this  case  that  the  defend- 
ant constructed  and  operated  the  line  of  road  across  the  lot 
adjoining  that  of  plaintiff,  now  in  question,  and  if  you  further 
find  from  such  evidence  that  by  said  construction  and  opera- 
tion of  said  road  the  lot  of  plaintiff  was  injured  and  decreased 
in  value,  then  you  should  find  the  damages  to  the  lot  to  be  the 
amount  which  you  may  find  that  the  evidence  show  that  said 
lot  was  decreased  in  value  by  reason  of  such  constmction  and 
operation.*'  This  last  instruction  left  the  jury  at  liberty,  if  it 
did  not  direct  them,  to  take  into  consideration,  in  estimating 
Moschel's  damages,  the  depreciation  in  value  of  his  lot  by  the 
building  of  the  railroad  in  1880.  And  the  language  of  this 
instruction  should  at  least  have  been  limited  by  such  an  in- 
struction as  the  one  asked  by  the  railroad  company  and  re- 
fused. (4)  There  was  no  evidence  before  the  jury  that  would 
justify  their  finding,  as  Moschel  alleged  in  one  of  his  causes 
of  action,  that  the  railroad  company  had  at  any  time  "  wil- 
fully, maliciouslv>  and  wantonly,  with  the  intent  of  injuring 
plaintiff  in  his  business  and  property,  *  *  *  caused  its  en- 
gines and  oars  to  be  left  alongside  the  property  of  the  plain- 
tiff without  reason  or  necessity  therefor,  and  for  the  purpose 
of  injuring  plaintiff  in  the  full,  free,  and  complete  use  and  en- 
joyment of  liis  property." 

It  is  strenuously  insisted  here  by  counsel  for  the  railroad 

company  that  this  case  is  to  be  viewed  as  if  Moschel  had  within 

four  years  after  the  building  of  the  tracks  across 

^'-'i;"*"  •'    Court  street  and  lot  5,  in  1880,  sued  the  raUroad 

time  for  briBV-  ^ji  *i  'x*  #1* 

immUob.  company  for  damages  for  depreciation  of  his  .prop- 
erty,  caused  by  such  building ;  and  that  the  ^udg- 
ment  in  such  a  case,  had  it  been  brought,  would  be  a  bar  to 
this  action,  and  therefore  this  suit  cannot  be  maintained.  It 
is  doubtles  true — First.     That  in  this  case  Moschel  cannot  re* 
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cover  for  any  depreciation  in  the  value  of  his  property  by 
reason  of  any  acts  of  the  railroad  company,  either  in  matters 
of  construction  or  operation,  the  doing  and  commencement  of 
the  doing  of  which  acts  was  at  a  date  more  than  four  years 
prior  to  the  date  of  the  suit  brought.  Second.  That  the 
owner  of  said  lot  6  could,  and  if  he  did  or  did  not,  within 
four  vears  after  the  date  of  the  building  of  said  railroad  on 
said  lot  5  and  across  said  Court  street,  bring  suit  for  damages 
for  the  depreciation  in  the  value  of  his  proper^,  caused  by 
such  construction  and  operation  of  said  railroad,  then  every 
element  of  damages,  past  and  future,  that  was  or  would  have 
been  properly  admissible  in  such  suit,  either  in  matters  of 
construction  or  operation,  most  be  excluded  from  considera- 
tion in  this  case. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded.    The  other  commissioners  concur. 


CmoAoo,  Kansas  &  Western  B.  C!a 

V. 

Union  Investment  Co. 

(Kamas  Supreme  Court,  June  10, 1898.) 

Railroads  in  Street  —  Easement  of  Abutting  Owner — Obstructions. — 
Where  a  railroad  company,  under  a  city  ordinance,  or  the  statute,  con- 
structs and  operates  its  rosd  in  a  street  or  highway,  but  leaves  sufficient 
space  between  the  roadbed  and  abutting  land  or  lots  for  ordinary  vehicles, 
teams,  and  travel,  there  is  no  such  obstruction  of  access  to  abutting  land 
or  lots  as  to  permit  damans  for  any  depreciation  in  value  thereof. 

Same — Obstructions— Special  Damages  Recoverable  by  Abutters— De- 
preciation in  Value  of  Property. — If  a  railroad  company,  in  constructing  its 
road  and  surfacing  its  track,  makes  holes  or  other  temporary  obstructions 
in  a  street  or  highway,  an  abutting  lot  or  land-owner  may  recover  all  special 
damages  suffered  by  him  prior  to  the  commencement  of  his  action ;  but  on 
account  of  such  defects  or  obstructions  in  the  street  or  highway  he  cannot 
recover  for  the  supposed  depreciation  in  value  of  his  property,  upon  the 
ground  of  a  permanent  appropriation  for  the  right  of  way. 

Error  from  Dickinson  district  court 

George  B.  Pecky  A.  A.  Hurd,  and  Robert  l/anUipf  for  plaintiff 
in  error. 

John  H.  Mahariy  for  defendant  in  error. 

HoRTON,  C.J. — ^In  March,  1887,  the  Union  Investment  Com- 
panv  was  the  owner  of  a  tract  of  land  known  as  "  Bichland 
Park,"  an  addition  to  the  city  of  Abilene,  which  it  «  ^ 
had  platted  into  lots  and  blocks.     In  June,  1887,     *** 
the  Chicago,  £ansas  &  Western  Bailroad  Company  began  the 
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construction  of  its  road  and  telegraph-line  upon  Third  street 
of  this  addition.  On  the  23d  of  June,  1887,  tne  Union  Invest- 
ment Company  commenced  this  action  to  enjoin  the  construc- 
tion of  the  railroad.  Subsequently,  and  on  October  15,  1888, 
that  company  filed  an  amended  petition,  claiming  $5000  dam- 
ages against  the  railroad  company  for  wrongfully  and  unnec- 
essarily dig^ng  up  the  street,  elevating  its  roadbed,  and  un- 
necessarily impairing  the  usefulness  of  the  street  as  means 
of  ingress  and  egress  to  the  abutting  lots  upon  which  the  road 
was  constructed.  Upon  the  trial  in  the  case  the  jury  returned 
a  verdict  for  $300  against  the  railroad  company,  and  judg- 
meut  was  rendered  thereon.  The  railroad  company  excepted. 
Third  street  is  eighty  feet  wide.  The  embankment  for  the 
road  and  tracks  was  placed  about  the  centre  of  the  street,  but 
nearer  the  north  half.  The  grade  was  about  a  foot  and  a  half, 
and  to  the  top  of  the  rails  about  two  feet.  The  distance  be- 
tween the  embankment  and  the  lots  upon  the  north  side  was 
thirty  feet,  and  from  the  lots  on  the  south  side  to  the  embank- 
ment over  forty  feet  In  surfacing  up  the  track  there  were 
some  holes  dug  along  the  sides  of  the  street  from  two  to  four 
feet  in  width  and  length  and  about  a  foot  deep.  These  holes 
interfered  with  the  passing  and  repassing  of  vehicles  and 
travel.  Before  the  construction  of  the  railroad  the  grade  of 
the  street  had  never  been  established,  and  the  abutting  lots 
were  vacant  and  unimproved.  The  embankment  and  tracks 
for  the  railroad  occupied  about  five  feet.  On  account  of  the 
grade  it  was  difficult  to  cross  over  the  track  from  one  side  to 
the  other,  but  there  were  good  crossings  at  the  street  cross- 
ings, made  by  the  railroad  company. 

The  recovery  in  the  case  was  solely  for  the  depreciation  in 
the  value  of  the  lots  by  alleged  permanent  obstructions.  The 
instructions  to  the  jury  permitting  such  a  recovery 
Reooreryftr  inhere  misleading.  Such  damages  cannot  be  sua- 
ii!ndM of*  tained  upon  the  testimony  introduced.  Of  course^ 
loll.  ft  railroad  company  cannot  wrongfully  and  unneces- 

sarily block  up  and  obstruct  a  street  or  highway, 
and  if  a  lot  or  land-owner  receives  actual  injury  from  such  ob- 
struction, special  to  him,  and  not  such  as  anects  the  public  in 
general,  he  may  have  a  cause  of  action.  But  in  this  case  there 
was  no  permanent  taking  and  appropriation  of  the  whole  street, 
or  of  any  part  of  the  street  immediately  adjoining  the  abut- 
ting lots,  so  as  to  completely  or  substantially  obstruct  the  in- 
gress to  or  egress  from  the  lots.  Railroad  Co.  v.  Larson,  40 
Kan:  301,  36  Am.  &  Eng.  R.  Gas.  163 ;  Railroad  Co.  Cuyken- 
dall,  42  Kan.  234 ;  Railroad  v.  Smith,  45  Kan.  264,  46  Am.  & 
Eng.  R.  Cas.  53 ;  Railroad  Co.  v.  Mahler,  45  Kan.  565.  As  was 
said  in  the  Andrews  Case,  30  Kan.  590, 14  Am.  &  Eng.  R.  Cas. 
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248:  "The  public,  in  grading  the  alley,  or  in  permitting  a 
railroad  company  to  occupy  it,  may  in  some  cases  render  its 
use  less  convenient,  and  stul  not  give  the  plaintiff  any  right  of 
action  against  any  person  or  corporation  for  damages.  Thus 
the  public  may  grade  the  alley  so  that  it  would  be  much  above 
the  surface  of  the  plaintiff's  lots,  or  much  below  it,  and  so  that 
it  would  be  very  inconvenient  for  the  plaintiff  or  others  to  pass 
from  the  one  to  the  other ;  or  the  public  might  vacate  a  street 
at  one  end  of  the  alley,  so  that  tne  plaint^  could  pass  into 
the  alley  only  at  the  other  end,  or  might  in  other  ways  vacate 
streets  or  alleys  so  as  to  render  the  plaintiff's  property  less 
enjoyable,  without  giving  to  the  plaintiff  a  cause  of  taction. 
Numerous  decisions  have  been  made  to  the  effect  that  for  the 
construction  of  a  railroad  upon  a  street  or  alley  with  author- 
ity from  the  city,  where  it  was  restored  to  its  former  conditions, 
or  where  the  structure  did  not  deprive  the  owner  of  the  rea- 
sonable use  of  the  street  or  alley  as  a  means  of  ingress  to  and 
egress  from  his  lots,  no  recovery  could  be  had.  The  fact  that 
the  street  or  alley  may  be  narrowed  by  the  structure,  or  made 
less  convenient,  or  that  by  reason  thereof  the  property  would 
be  less  attractive  or  desirable,  will  create  no  liability  against 
the  company  if  the  owner's  special  use  and  private  right  of 
entering  and  leaving  his  property  have  not  been  unreasonably 
abridged."  Bailroad  Co.  v,  Curtan,  33  Pac.  Bep.  297  (just  de- 
cided);  Heller  v,  Eailroad  Co.,  28  Kan.  626,  7  Am.  &  Eng.  E. 
Oas.  636 ;  Bailroad  Co.  v.  Smith,  supra.  See  also  Bailwav  Co. 
V,  Early,  46  Kan.  197 ;  Eailway  Co.  v.  Mahler,  supra.  If  the 
addition  was  not  within  the  city  of  Abilene,  the  railroad  com- 
pany had  the  power,  under  the  fourth  subdivision  of  paragraph 
120y,  Gen.  St  1889,  "  to  construct  its  road  across,  along,  or 
upon  any  *  «  *  street  or  highway  *  *  *  which  the 
route  of  its  road  would  intersect  or  touch,  but  the  company 
would  restore  the  *  *  *  street  or  highway  thus  inter- 
sected or  touched  to  its  former  state,  or  to  such  a  state  as  to 
have  not  necessarily  impaired  its  usefulness."  Comp.  Laws 
1855,  p.  218,  §  47. 

If  there  was  a  temporary  obstruction  of  the  street  on  ac- 
count of  the  holes  dug  by  the  men  in  surfacing  the  track 
which  were  left  unfinisned  or  in  a  dangerous  con- 
dition, and  the  plaintiff  below  had  suffered  any  EMemeiit- 
special  damage  or  injurv  thereby,  differing  in  kind  spceiai  dam- 
from  the  puWic  generally,  it  would  be  entitled  to  **^ 
recover  the  special  damages  which  had  accrued 
prior  to  the  commencement  of  this  action.     But  the  deprecia. 
tion  in  value  of  the  property  in  this  case  is  not  the  damages 
recoverable.     In  other  words,  the  plaintiff  below  was  entitled 
to  recover,  upon  the  facts  disclosed,  if  anything,  only  such 
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actual  damages  as  it  suffered  up  to  the  commencement  of  this 
action.  This  is  not  like  the  cases  where  ingress  to  and  egresa 
from  a  lot  or  tract  of  land  is  completely  or  substantially  de- 
stroyed by  the  permanent  taking  and  appropriation  of  a  street 
or  alley.  Garside's  Case,  10  Kan.  552 ;  Twine's  Case,  23  Kan. 
685 ;  Andrews'  Case,  26  Kan.  702,  5  Am.  &  Eng.  R  Cas.  370 ; 
Larson's  Case,  supra.  In  Bailroad  Co.  v.  Curtan,  33  Pac.  Bep. 
297  (just  decided),  the  obstruction  of  the  alley  was  treated  by 
all  the  parties  as  permanent.  The  exceptions  referred  to  in 
this  case  were  not  taken  in  that  case.  See,  also,  Bailway  Co. 
V.  Early,  46  Kan.  197.  The  judgment  of  the  district  court  will 
be  reversed,  and  cause  remanded  for  further  proceedings. 
All  the  justices  concurring. 

Damages  for  Depreciation  of  Value  of  Property.— Bee  Note,  46  Am.  ^ 
Eng.  K.  Cas.  51. 

Lot-owner  Can'Recover  only  for  Special  Injuries. — See  Notes,  20  Am  & 
Enjf.  R.  Caa.  81;  14  Id.  172;  20  Id.  80. 

Consequential  Damages.~See  Note,  17  Am.  &  Eng.  R.  Cas.  194;  Hot 
Springs  R.  Co.  v.  Williamson  (U.  S.),  46  Id,  59. 

Damages  for  Depreciation  in  Value  of  Abutting  Lots. — ^In  Ottawa,  O.  C. 
&  C.  G.  R.  Co.  V,  Petersoc  (Kan.,  July  8,  1898.),  88  Pac.  Rep.  606,  where 
the  above  case  was  followed,  the  court  said :  **  The  contention  is  over  the 
damages  allowed  for  the  alleged  depreciation  in  the  value  of  the  lots  and 
the  instructions  permitting  such  damages.  At  the  time  of  the  construction 
of  the  railroad,  F  street,  in  the  addition  referred  to,  had  never  been  grad- 
ed, nor  had  a  grade  ever  been  established  thereon.  It  simply  was  in  the 
original  condition  of  prairie,  comewhat  uneven.  Among  other  instructions 
given  was  the  following :  *  TLe  owner  of  a  lot  abutting  on  a  street  has  an 
interest  in  such  street  which  is  peculiar  and  personal  to  him,  and  distinct 
and  different  from  that  of  the  general  public,  and  this  interest  is  the  right 
to  have  free  access  over  such  street  to  his  lot  and  buildings  thereon,  8ub> 
stantially  in  the  manner  he  would  have  enjoyed  the  right  in  case  there  had 
been  no  interference  with  the  street.  The  right  of  access  by  way  of  the 
street  is  an  incident  to  the  ownership  of  the  lot,  which  cannnot  be  wholly 
taken  away  or  materially  impaired  without  liability  to  the  owner  to  the  ex- 
tent of  the  damages  peculiar  and  personal  to  the  owner  actually  incurred 
thereby.  In  order  to  warrant  a  recovery  for  an  invasion  of  such  a  right,  it 
must  appear  that  the  obstruction  complained  of  presents  a  physical  dis- 
turbance of  the  right  so  possessed,  so  as  to  prevent  its  use  m  the  manner 
in  which  it  was  theretofore  actually  or  might  have  been  used  and  enjoyed, 
and  the  disturbance  of  the  right  must  have  resulted  in  peculiar  damage  to 
and  depreciation  in  the  value  of  the  property  to  which  the  right  is  append- 
ant. If,  therefore,  you  do  not  find  from  the  evidence  in  this  case  that 
there  has  been  such  a  physical  disturbance  by  the  defendant,  by  the  loca- 
tion and  construction  of  its  railroad  along  F  street  in  front  of  plaintiff^s 
lotSf  of  the  right  of  access  by  way  of  such  street  to  said  lots  as  to  wholly 
prevent  the  use  of  that  right  in  the  manner  in  which  it  was  theretofore 
actually  or  might  have  been  used  and  enjoyed,  and  that  such  disturbance 
resulted  in  peculiar  damage  to  and  depreciation  of  the  value  of  said  lots, 
then  the  owner  cannot  recover,  and  your  verdict  should  be  in  favor  of  the 
defendant.'  Even  if  the  railroad  has  been  skilfully  and  properly  con- 
structed under  the  provisions  of  a  city  ordinance,  or  if  the  company  had 
restored  the  highway  to  make  it  passable,  but  had  permanently  obstructed 
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a  part  thereof  abutting  Peterson's  lots,  so  as  to  permanently  prevent  acces» 
to  and  from  the  same,  this  instruction  would  be  subject  to  criticism,  but, 
under  the  facts  disclosed  in  the  case,  we  think  it  was  erroneous.  It  wa» 
permissive  to  the  jury  to  allow  damages  for  the  depreciation  in  the  market 
value  of  the  premises,  if  access  to  the  lots  had  been  substantially  affected 
by  the  interference  of  the  railroad  with  the  street,  although  such  interfer- 
ence caused  merely  a  nuisance,  or  was  temporary  only,  which  could  at  any 
time  have  been  easily  removed  or  abated.  Under  the  instruction,  a  re- 
covery of  permanent  damages  was  allowable  if  the  obstruction  complained 
of,  although  temporary,  and  subject  to  immediate  removal  by  the  public 
authorities,  presented  a  physical  disturbance  of  the  right  of  the  access  to^ 
and  from  the  premises,  so  as  to  prevent  its  use  in  the  manner  it  was  thereto- 
fore actually  used  and  enjoyed.  It  was  decided  in  Chicago,  K,  &  W.  R.  Co. 
«.  Union  Inv.  Co.,  51  Kan. — 56  Am.  &  Eng.  R.  Cas.  679  that  *'  if  a  railroad 
company,  in  constructing  its  road,  and  surfacing  its  track,  makes  holes  or 
other  temporary  obstructions  in  a  street  or  highway,  an  abutting  lot  or 
land-owner  may  recover  all  special  damages  suffered  by  him  prior  to  the 
commencement  of  his  action,  but,  on  account  of  such  defects  or  obstruc- 
tions in  the  street  or  highway,  he  cannot  recover  for  the  supposed  depre- 
ciation in  the  value  of  his  property,  upon  the  ground  of  a  permanent  ap- 
propriation for  the  right  of  way.'*  Upon  the  evidence,  the  railroad  doea 
not  permanently  diminish  the  value  of  the  lots,  because  the  improper  con- 
struction of  the  roadbed,  not  being  in  accordance  with  the  provisions  of 
the  statute,  is  a  temporary  wrong,  liable  to  be  removed  at  any  time.  Alt- 
wood  V.  City  of  Bangor  (Me.),  22  Atl.  Rep.  466;  Railway  Co.  «.  Early,  46- 
Kan.  197;  Chicago,  K.  &  W.  R.  Co.  v.  Union  Inv.  Co.,  aupra, 

**0f  course,  if  Peterson  has  suffered  an  injury,  not  shared  by  the  public 
generally,  in  the  right  of  access  from  or  to  his  property,  he  is  entitled  to 
recover  full  compensation  therefor;  but  such  damages  to  be  recovered  are- 
those  which  accrued  up  to  the  time  of  the  commencement  of  his  action,  not 
for  the  permanent  depreciation  in  the  value  of  his  lots.  Under  the  provi- 
sions of  the  statute,  it  is  the  duty  of  the  railroad  company  to  restore  the 
street  or  highway  to  its  former  condition,  or  at  least  to  a  passable  condi- 
tion. The  payment  of  damages  to  the  plaintiff  below  in  this  action  will  not 
prevent  the  proper  authorities  from  abating  the  nuisance  caused  by  the 
railroad  company,  if  it  exists;  and  if  abated  by  the  public  authorities,  or 
if,  at  the  instance  of  the  public  authorities,  the  street  or  highway  is  restored 
by  the  railroad  company  to  a  passable  condition,  it  goes  without  saying 
that  permanent  or  lasting  damages  ought  not  to  be  allowed.  Railway  Co. 
V.  Cuykendall,  42  Kan.  284  ;  Uline  o.  Railroad  Co.,  101  N.  Y.  98,  28  Am. 
&  Eng.  R.  Cas.  8;  Railroad  Co.  v.  Larson,  40  Kan.  801,  86  Am.  &  Eng.  R. 
Gas.  168;  Pappenheim  «.  Railway  Co.,  128  N.  T.  486,  and  26  Amer.  St.  Rep. 
486,  and  notes.  In  the  Twine  Case,  28  Kan.  585,  the  track,  as  completed* 
in  the  narrow  valley  of  the  city  of  Atchison,  deprived  the  lot-owner  of  ail 
use  and  benefit  thereof,  and  destroyed  access  to  the  valley.  Under  the^ 
license  from  the  city  to  occupy  the  valley,  the  railroad  company  had  con- 
fiscated it,  and,  although  it  was  doubtful  upon  what  cause  of  action  the 
trial  court  allowed  the  damages,  this  court  said  that  the  lot-owner  miglit 
recover,  under  the  circumstances,  for  a  permanent  depreciation  of  his  prop- 
erty. In  the  Andrews  Case,  26  Kan.  702,  6  Am.  &  Eng.  R.  Cas.  870,  the 
railroad  was  constructed  in  the  usual  manner,  over  and  upon  an  alley  of  the 
city  of  Atchison,  in  accordance  with  the  provisions  of  an  ordinance  of  that 
city.  The  lot*owner,  having  brought  his  action  for  a  permanent  obstruc- 
tion, was  permitted  to  recover  as  if  the  alley  were  permanently  appro- 
priated by  the  railroad  company  for  its  use.  In  the  Fox  Case,  42  Kan. 
490,  40  Am.  «&  Eng.  R.  Cas.  881,  the  railroad  company  obtained  consent  of 
the  city  of  Newton  to  appropriate  a  street  in  that  city  for  railroad  purposes. 
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The  railroad  was  skilfully  and  properly  constructed,  but  the  entire  street 
opposite  the  premises  of  Fox  was  rendered  wholly  useless  as  a  highway,  or 
AS  a  means  of  access  to  and  from  the  lots.  Both  the  company  and  lot- 
owner  in  that  case  treated  the  appropriation  of  the  street  as  a  permanent 
one,  and  therefore  damages  for  a  permanent  appropriation  were  allowable. 
In  Railroad  Co.  v.  Curtan,  51  Ean.  — ,  88  Pac.  Rep.  297  (recently  decided), 
fill  the  parties  to  that  action,  upon  the  trial,  treated  the  obstruction  as  a 
permanent  appropriation  of  the  alley  or  a  part  thereof.  If  the  track  and 
roadbed  of  a  railroad  is  completed  in  accordance  with  the  provisions  of  a 
city  ordinance,  or  with  the  assent  and  under  the  direction  of  city  officials, 
it  may  fairly  be  presumed  that  the  railroad  company  *  considers  such  man- 
ner of  occupation  necessary  for  its  purposes,  and  has  so  laid  the  track,  with 
reference  to  its  own  necessities,'  and  that  the  city  *  regards  the  use  by  the 
vcompany  of  the  alley  or  street  so  occupied  as  of  more  value  to  the  public 
than  the  general  use  by  the  public  itself,  and  will  never  interfere  with  such 
use  by  the  company.*  But  where  a  railroad  company^onstructs  its  road 
across,  along,  or  upon  a  public  highway,  under  the  provisions  of  paragraph 
1207,  Qen.  St.  1889,  what  constitutes  a  nuisance  to-<lay  in  the  construction 
of  the  road  may  cease  to-morrow,  because  it  is  to  be  presumed  that  the 
highway  officials  or  road  overseers  will  perform  their  official  duties,  and 
require  the  provisions  of  the  statute  to  be  complied  with.  If  Peterson,  by 
bringing  his  action  for  a  pernument  appropriation,  could  bind  the  public 
jiuthorities,  or  if  the  railroad  company  could  be  relieved  thereby  from  its 
^uty  to  restore  the  highway,  then  permanent  damages  would  be  allowed ; 
but  such  is  not  the  case,  upon  the  facts  presented." 


Hatch  et  ux, 

V. 

Tacoma,  Olykfia  &  Gbat's  Habbob  B.  Ckx 

« 

(Wa$hingt4m  Supreme  Oouri,  March  1,  1898.) 

Railroad  in  Street—Action  by  Abutterfor  Damages— Validity  of  Answer — 
In  an  action  against  a  railroad  company  for  injury  to  abutting  property, 
it  was  not  error  to  refuse  the  request  of  the  plidntiff  that  a  portion  of  the 
Answer  be  stricken  out,  where  the  part  sought  to  be  eliminated  was  in 
effect  a  plea  of  license  from  the  city,  and  was  relied  on  by  the  defendant  as 
A  complete  defence  to  the  action ;  but  the  sufficiency  of  the  answer  was 
properly  called  in  question  by  the  demurrer. 

Same— Grant  of  Franchise— Liability  of  Company  for  Injury  to  Abut- 
^rs« — Where  a  rnilroad  was  constructed  in  a  street  in  accordance  with  an 
ordinance  of  the  city,  passed  in  accordance  with  the  provisions  of  its  char- 
ter, the  railroad  company  could  not  be  relieved  from  liability  for  injury  to 
Abutting  owners,  on  the  ground  that  the  powers  granted  to  the  city  should 
-operate  as  a  shield  against  liability  on  the  part  of  a  grantee  of  a  railway 
franchise  to  a  lot-owner,  for  damages  caused  by  the  location  of  its  railroad, 
where  the  legislature  declared  that  no  railroad  track  should  be  laid  down 
until  the  injury  to  property  abutting  upon  the  street,  upon  which  the  track 
^iras  proposed  to  be  located,  hnd  b^en  ascertained  and  compensated  for. 

Same— Easements  of  Abutting  Owners^ — Although  it  be  admitted  that 
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the  fee  of  a  street  upon  which  a  railroad  is  to  be  constructed  is  in  tbo  city,, 
abutting  owners  may  be  entitled  to  compensation  for  injuries  which  they 
suffer  in  a  manner  different  from  that  of  the  public  generally,  by  the  ap- 
propriation of  the  street  for  railroad  purposes ;  and  the  raising  of  the  graae* 
of  a  street  in  front  of  the  plaintiff^s  property,  so  as  to  destroy  access  to  the- 
Bame,  showed  a  cause  of  action. 

Same — Liability  of  City. — Where,  in  an  action  against  a  railroad  com- 
pany for  injury  to  abutting  property  by  reason  of  the  construction  of  a 
railroad  in  a  street,  it  was  not  shown  that  the  city  did  any  of  the  acts  or 
things  complained  of,  but  merely  enacted  the  ordinance  granting  to  the 
defendant  the  privilege  of  using  the  street  in  the  manner  specified,  it  was 
error  to  dismiss  the  action  for  failure  to  make  the  city  a  party  defendant. 

HoTT,  J.,  disimUing.  * 

Appeal  from  Thurston  superior  court 

Alien  &  Ayer,  for  appellants. 

MUchdl,  Ashton  it  Ghapman,  for  respondent. 

Anbebs,  J. — The  appellants  sued  the  respondent  to  re- 
cover damages  alleged  to  have  been  occasioned  to  their  prop- 
erty by  the  building  and  operating  of  a  railroad 
along  Seventh  street,  in  the  city  of  Olympia.  The  cam  stated- 
complainant  alleges :  "  (3)  That  on  said  date  plain-  Compiaiat. 
tiffs  Decame  tiie  owners  in  fee,  and  obtained  pos- 
session, and  are  now  such  ownei^s,  and  have  possession,  and 
at  all  times  hereinafter  mentioned  were  such  owners,  and  had 
possession  of  that  certain  tract  of  land  situate  at  the  north- 
east corner  of  Franklin  street  and  Seventh  street,  in  the  city 
of  Olympia,  county  of  Thurston,  and  state  of  Washington^ 
known,  designated,  and  numbered  on  the  original  plat  of  the 
town  (now  said  city)  of  Olympia  as  lots  numbered,  respectively, 
eight  (8)  and  seven  (7)  in  block  numbered  thirty-six  (36), 
which  plat  is,  and  for  many  years  has  been,  on  file  in  the 
auditor  s  office  of  said  counfy ;  said  lots  being  the  southwest 
quarter  of  said  block.  (4)  That  each  of  said  lots  fronts,  and 
is  sixty  (60)  feet  wide,  on  said  Seventh  street,  and  extends 
northward,  at  right  angles  with  said  street,  one  hundred  and 
twenty  (120)  feet;  the  west  line  of  said  lot  numbered  eight  (8) 
being  on  Franklin  street  aforesaid.  (5)  That  plaintiils  are 
the  owners  in  fee  of  so  much  of  the  land  on  which  Seventh 
street  aforesaid  is  located  as  lies  on  the  front  of,  and  adjacent 
to,  said  lots,  and  extends  to  the  middle  line  of  said  street,  and 
they  are  the  owners  in  fee  of  so  much  of  the  land  on  which 
said  Franklin  street  is  located  as  lies  on  the  west  of,  and  ad- 

1'acent  to,  lot  numbered  eight  (8),  and  extends  to  the  middle 
ine  of  said  Franklin  street.     Each  of  said  streets  is  sixty  (60y 
feet  wide.    (6)  Plaintiffs  say  that  heretofore,  to  wit,  on  the 

day  of  May,  1891,  and  on  divers  and  sundry  days  there* 

after,  the  defendant,  the  Taooma,  Olympia  &  Qray's  Harbor 
Bailroad  Company,  aforesaid,  its  officers,  agents,  servants,  and 
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amploy^By  withoat  the  consent  of  these  plaintiffs,  or  of  either 
of  them,  and  wrongfollj  and  nnlawfnllj,  entered  upon  the 
land  of  plaintiffs  on  Seventh  street,  described  in  the  fifth  para- 
graph of  this  complaint,  and  without  the  consent  of  plaintiffs, 
or  either  of  them,  and  wrongfully  and  unlawfully,  did  dig  up 
und  carry  away  the  soil  thereof,  and  did  cut  a  deep  tunnel 
Along  and  across  said  land,  to  the  full  extent  of  the  width  and 
length  of  said  Seventh  street,  in  front  of  said  lots,  and  greatly 
io  plaintiffs'  damage.  (7)  That  plaintiffs'  said  land,  de- 
scribed in  paragraphs  3  and  4  herein,  is  improved  property, 
jind  has  thereon  a  valuable  dwelling-house,  in  which  plaintiffs 
reside,  and  have  for  several  years  resided,  and  other  valuable 
buildings,  fruit  trees,  and  other  improvements.  (8)  That  the 
sdkid  defendant,  its  officers,  agents,  servants,  and  employes, 
have  constructed  a  railway  along  said  tunnel,  and  have  cov- 
ered said  tunnel  with  timbers  and  plank  for  the  purpose  of 
making  a  roadway  over  said  tunnel  and  along  said  oeventh 
street,  for  public  travel  and  passage,  and  have  wrongfully 
and  unlawfully  changed  and  raised  the  grade  of  said  street 
five  (5)  feet  above  the  grade  that  had  been  established  there- 
tofore on  said  street  by  the  city  of  Olympia,  and  that  existed 
At  the  time  said  tunnel  was. cut  and  made  as  aforesaid.  (9) 
That  said  defendant,  its  officers,  agents,  servants,  and  em- 
ployes, have  wrongfully  and  unlawfully  changed  and  raised 
the  grade  of  Franklin  street,  making  the  approach  on  said 
street  to  said  covered  way  five  (5)  feet  at  the  point  said  street 
intersects  with  said  covered  wav,  and  have  wrongfully  and 
unlawfully  extended  said  altered  ^ade  alon^  said  Franklin 
street,  in  front  of  said  plaintiffs'  said  land,  buildings,  and  im- 
provements. (10)  That  said  defendant,  its  officers,  agents, 
servants,  and  employes,  by  doing  the  acts  and  things  alleged 
in  paragraph  8  and  9  herein,  have  put  and  left  plaintiffs'  afore- 
said lots,  buildings,  and  improvements  at  a  depth  of  five  (5) 
feet  below  the  top  of  said  covered  way  on  Seventh  street,  and 
at  the  intersection  of  Seventh  and  Franklin  streets,  and  alon^ 
Franklin  street,  have  destroyed  ingress  and  egress  to  ana 
from  said  property  on  Seventh  street,  and  for  one-half  the 
length  thereof  on  Franklin  street,  and  have  therebv  greatly 
impaired  and  lessened  the  value  of  said  lots,  buildings,  and 
improvements.  (11)  That  said  defendant  is  actively  engaged, 
through  its  officers,  agents,  employes,  and  servants,  in  operat- 
ing its  railroad,  and  in  running  passenger  and  freight  trains, 
drawn  by  steam-engines,  along  and  through  said  tunnel 
<laily,  and  that  in  so  doing  the  smoke  and  sparks  from  said 
•engines  are  thrown  off  in  said  tunnel  in  great  quantities,  and 
the  rumble  and  noise  produced  by  said  trains  are  very  great, 
and  that  plaintiffs'  residence  and  buildings  aforesaid  are  daily 
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endangered  and  rendered  unsafe  and  uncomfortable  thereby, 
^nd  the  value  thereof  materially  and  greatly  impaired  and 
lessened.  (12)  That  said  defendant,  its  officers,  agents,  ser- 
Tants,  and  employes,  by  reason  of  the  acts  and  things  alleged 
herein,  have  damaged  plaintiffs  in  the  sum  of  five  thousand 
<$5000)  dollars." 

The  respondent  filed  an  answer  admitting  the  construction 
And  operating  of  the  railroad  as  set  forth  in  the  complaint, 
but  denying  any  knowledge  or  information  suffi- 
<5ient  to  form  a  belief  as  to  the  ownership  of  the  ^pi^JiJli, 
property  described  in  the  complaint ;  denying  that 
plaintiffs  are  the  owners  of  the  fee  to  the  middle  line  of  the 
streets  adjoining  said  premises;  that  defendant  raised  the 
grade  of  said  streets  to  any  extent  whatever,  or  that  it  de- 
stroyed ingress  or  egress  to  and  from  said  property  on  said 
streets,  or  that  it  thereby,  or  at  all,  has  lessened  or  impaired 
the  value  of  said  lots,  buildings,  or  improvements,  or  either 
of  them ;  that,  in  running  its  trains  along  and  through  said 
tunnel,  the  smoke  and  sparks  from  said  engines  are  thrown 
off  from  said  tunnel,  or  that  the  rumble  and  noise  pro- 
duced by  said  trains  are  very  great,  or  great  at  all,  or  that 
plaintiffs'  residence  or  buildings  are  injured  or  rendered  un- 
safe or  uncomfortable  thereby,  or  that  any  of  the  acts  com- 
plained of  were  wrongfully  or  unlawfully  done,  or  that  plain- 
tiffs have  been  damaged  by  any  acts  of  defendant  in  any  sum 
whatever.  And,  as  a  further  answer,  defendant  alleged: 
^*  (1)  That  at  all  the  times  herein  mentioned  it  was  a  railroad 
•corporation,  duly  incorporated  under  and  by  virtue  of  the 
laws  of  the  state  of  Washington,  and  that  the  uses  and  pur- 
poses of  said  corporation,  for  which  it  was  so  incorporated, 
and  in  which  it  is,  and  at  all  the  times  in  said  complaint  men- 
tioned was,  engaged,  constitute  and  are  a  public  use.  (2)  That 
Seventh  and  Franklin  streets,  of  the  city  of  Olympia,  are,  and 
at  all  the  times  in  said  complaint  mentioned  were,  and  for 
upwards  of  twenty  years  immediately  preceding  any  of  the 
times  mentioned  in  said  complaint  had  been,  public  streets 
and  highways  of  said  city,  and  at  a  time  many  years  prior  to 
the  plaintiff',  or  either  of  them,  acquiring  any  right  or  Inter- 
cast in  and  to  the  lots,  or  either  of  them,  mentioned  in  said 
•complaint,  had  been  designated  and  laid  down  upon  the  origi- 
nal plat  of  said  city,  and  donated  and  granted  to  the  public 
forever  upon  said  plat,  designated  and  laid  off  as  sucn,  and 
which  said  plat  had  theretofore,  to  wit,  at  a  time  more  than 
twenty  years  prior  to  any  of  the  times  mentioned  in  said  com- 
plaint, been  recorded  in  the  office  of  the  auditor  of  said  Thur- 
ston  county,  in  which  said  city  of  Olympia  is  and  was  situ- 
ated.    (3)  That,  at  all  the  times  mentioned  in  said  complaint 
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and  herein,  said  cit^  of  Olympia  was  duly  incorporated  as  a 
municipal  corporation  under  and  by  virtue  of  the  laws  of  the 
then  Territory  of  Washington.  (4)  That  on  the  10th  day  of 
June,  1890,  pursuant  to  the  powers  and  authority  by  law  in- 
vested in  it,  and  under  and  oy  virtue  of  the  express  power 
and  authority  conferred  by  an  act  of  the  legislature  of  the 
Territoiy  of  Washington  passed  and  approved  on  the  28th 
day  of  November,  1883,  entitled,  ^  An  act  to  incorporate  the 
city  of  Olympia,'  the  mayor  and  city  council  of  said  city  of 
Olympia  did,  by  an  ordinance.  No.  399,  of  said  city,  entitled 
'  Ajq  ordinance  granting  a  right  of  way  to  the  Taooma,  Olym- 
pia &  Gray's  Harbor  Kailroad  Co.  over  certain  streets,  and 
alleys,  and  authority  to  construct  a  railroad  and  lay  out  depot 
grounds  within  the  city  of  Olympia,'  authorize  and  grant  the 
defendant  the  right  and  privilege  of  constructing,  equipping^ 
maintaining,  and  operating  its  line  of  railway  over,  along, 
through,  across,  and  under  certain  streets  and  alleys  of  the 
city  of  Olympia,  and,  among  others.  Seventh  and  Franklin 
streets  aforesaid,  which  said  grant,  so  conferred,  was  accepted 
hj  the  company.  (6)  That  under  and  bv  virtue  of  said  or- 
dinance, so  passed,  this  defendant^  through  its  proper  officers 
and  agents,  did  construct  its  line  of  railroad  along  and  under 
Seventh  street  aforesaid  at  or  about  the  time  mentioned  in 
said  complaint,  and  has  since  the  construction  thereof,  and 
pursuant  to  the  powers  in  said  ordinance  conferred,  operated, 
and  still  continues  to  operate  and  maintain,  its  line  of  rail- 
road, which  constitute  the  acts  and  things  mentioned  and  set 
forth  in  plaintiffs'  complaint,  and  not  otherwise,  and  that  all 
of  said  acts  and  doings  were  had  and  done  by  and  with  the 
express  permission  of  mayor  and  city  council  of  said  city  of 
Olympia,  as  hereinbefore  set  forth,  and  not  otherwise,  and 
that  said  city  had  and  has  full  power  and  authority  of  law  to 
so  ordain  and  grant  permission  to  this  defendant  so  to  do." 

The  plaintiffs  moved  the  court  to  strike  out  all  of  the  affirm- 
ative matter  set  up  in  the  answer,  for  the  alleged  reason  that 
the  same  is  immaterial  and  irrelevant.  The  motion  was  denied, 
and  plaintiffs  excepted.  Plaintiffs  then  demurred  to  the  same 
on  the  ground  that  it  did  not  constitute  a  defence  to  the  action. 
The  court  overruled  the  demurrer,  and  plaintiffs  saved  an  ex- 
ception. The  defendant  thereupon  moved  that  the  city  of 
Olympia  be  made  a  party  defendant,  which  motion  the  court 
sustained,  and  subsequently  made  an  order  requiring  the 
plaintiffs  to  make  the  city  a  party  defendant  within  three  days. 
The  plaintiffs  declined  to  comply  with  said  order,  whereupon 
a  judgment  of  nonsuit  was  entered  against  them,  and  the  ac- 
tion (usmissed  at  their  costs.     The  plaintiffiB  seek  a  reversal 
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of  this  judgment  on  the  ground  that  the  several  rulings  above 
mentioned  were  erroneous. 

The  first  objection,  that  the  court  erred  in  denying  appel- 
lants' motion  to  strike  out  the  portion  of  the  answer  therein 
referred  to,  is  not  well  taken.  The  statute  provides 
that,  if  irrelevant  or  redundant  matter  be  inserted  vaiiditj  of 
in  a  pleading,  it  may  be  stricken  out  on  motion  of  "»wer. 
any  party  aggrieved  thereby ;  and  matter  is  irrele- 
vant which  has  no  bearing  upon  the  question  in  controversy. 
If  an  answer  alleges  matter  as  a  defence  which  is  clearly  im- 
pertinent to  the  cause  of  action,  it  may  be  stricken  out  as  ir- 
relevant But  if  there  be  a  doubt  as  to  the  sufficiency,  in  law, 
of  the  pleading,  or  if  the  alleged  irrelevancy  requires  argu- 
ment to  establish  it,  the  question  should  not  be  raised  by  mo- 
tion, but  by  demurrer,  which  is  the  recognized  mode  of  ques- 
tioning the  legal  sufficiency  of  pleadings.  The  primary  object 
of  such  a  motion  is  to  eliminate  irrelevant  and  redundant 
matter  from  a  pleading,  and  it  is  always  supposed  that  some- 
thing substantial  will  still  remain.  See  Bliss,  Code  PI.  §§  423, 
424.  And  if  an  answer,  as  a  whole,  sets  up  a  semblance  of  a 
defence  to  the  action,  its  sufficiency  cannot  be  determined  on 
a  motion  to  strike  it  out  as  irrelevant.  Walter  v.  Fowler,  85 
N.  Y.  621.  In  this  case,  the  part  of  the  answer  which  appel- 
lants seek  to  strike  out  is,  in  effect,  a  plea  of  license  from  the 
city  of  Olympia,  and  is  relied  on  by  the  respondent  as  a  com- 
plete defence  to  the  action.  It  is,  therefore,  neither  irrelevant 
nor  immaterial,  and  consequently  not  open  to  the  objection 
urged  against  it.  But  its  sufficiency  was  properly  called  in 
question  by  the  appellants'  demurrer,  which  was  interposed 
on  the  alleged  ground  that  the  plea  constitutes  no  defence  to 
this  action. 

It  is  claimed  by  the  learned  counsel  for  the  respondent  that 
the  railroad  was  constructed  in  accordance  with  the  ordinance 
of  the  city,  and  that,  inasmuch  as  the  city  was  em- 
powered by  its  charter  to  authorize  the  building  LUbiiHyor 
and  operation  of  railroads  in  and  upon  its  streets,  city, 
such  construction  and  operation  of  the  road  were 
and  are  lawful,  and  respondent  is  not  liable  to  the  appellants 
for  any  injury  thereby  done  to  their  property.     It  is  further 
insisted  that,  if  appellants  are  entitled  to  any  damages  what- 
ever, the  city  is  liable  therefor,  and  not  the  respondent.     It  is 
conceded  that  the  city  had  the  power  to  authorize  the  con- 
struction of  the  railroad  on  Seventh  street,  upon  proper  con- 
ditions, and  it  is  not  disputed  that  the  railroad  was  constructd 
under  authority  given  by  the  city  ;  but  it  is  claimed  by  the  ap- 
pellants (1)  that  the  power  vested  in  the  city  by  the  legislature 
was  exceeded  in  the  ordinance  under  and  by  virtue  of  which 
56  A.  &  E.  R.  Cas.-44 
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the  right  to  build  the  railroad  in  the  street  in  front  of  appel- 
lants' premises  was  granted ;  and  (2)  that  the  authorization  of 
the  city  was  necessarily  subject  to,  and  limited  by,  section  16 
of  article  1  of  the  constitution  of  the  state  of  Washington, 
which  provides  that  ^'  no  private  property  shall  be  taken  or 
damaged  for  public  or  private  use  without  just  compensa- 
tion having  been  first  made  or  paid  into  the  court  for  the 
owner,"  etc. 

In  order  to  determine  the  validity  of  the  ordinance  set  forth 
in  the  answer  as  a  defence  to  the  action,  it  becomes  necessary 
to  ascertain  what  power  was  conferred  upon  the 
VaUdityof  city  of  Olympia  by  its  charter  in  regard  to  the  con- 
ordUftMOfr-  struction  of  railroads  upon  the  streets  and  public 
eity^torniit  pl^-ceSf  as  well  as  the  provisions  of  the  city  ordi- 
ftmBckifa.  nance  itself.  In  section  10  of  the  charter  it  is  pro- 
vided that  '^  the  city  of  Olympia  shall  have  power 
*  *  *  to  authorize  or  prevent  the  location  or  laying  down 
of  railway  tracks  and  street  railways  on  all  streets,  alleys,  and 
public  places ;  and  no  railway  track  can  thus  be  laid  down 
until  the  injury  to  property  abutting  upon  the  street,  alley,  or 
public  place  upon  which  such  track  is  proposed  to  be  located 
and  laid  down  has  been  ascertained  and  compensated  in  the 
manner  provided  for  compensation  of  injuries  arising  from  re- 

frade  of  streets  in  section  113  of  this  act."  Laws  18§3,  p.  109. 
rom  this  provision  it  appears  that  while  the  legislature  em- 
powered the  city  to  authorize  the  location  and  laying-down  of 
railway  tracks  on  the  streets,  in  its  discretion,  it  did  not 
thereby  undertake  or  assume  that  such  authorization  should 
operate  as  a  shield  against  liability  on  the  part  of  the  grantee 
of  such  franchise  to  any  lot-owner  upon  the  street  for  dam- 
ages caused  by  the  location  of  a  railroad  thereon.  This  is 
manifest  from  the  language  used,  and  no  other  interpretation 
can  be  given  to  it.  Indeed,  when  the  legislature  declared  that 
no  railroad  track  can  thus  be  laid  down  until  the  injury  to 
property  abutting  upon  the  street  upon  which  such  tracK  is 
proposed  to  be  located  has  been  ascertained  and  compensated 
in  a  certain  prescribed  manner,  it  virtually  made  it  the  duty 
of  the  city  to  withhold  the  privilege  of  laying  down  railways  in 
the  streets  until  compensation  is  made  for  injuries  thereby 
sustained  bv  abutting  owners.  The  city,  under  its  charter, 
had  not  itself  the  right  to  change  the  grade  of  streets  without 
paying  the  damages  resulting  therefrom  to  owners  of  abutting 
property  who  had  made  improvements  thereon  with  reference 
to  the  established  grade,  and  therefore  could  not  legally  au- 
thorize the  railroad  company  to  do  so.  Nor  did  it  undertake 
to  confer  such  right  in  this  instance,  except  at  street-crossings 
and  approaches  thereto.     The  ordinance  in  question  provided 
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that  the  railway  company  should  construct  its  railroad  in  a 
cut  or  tunnel  between  certain  specified  streets,  at  its  own  ex- 
pense, and  not  more  than  40  feet  in  width  at  any  one  point, 
and  should  wall  in  or  timber  up  the  sides  thereof  in  a  safe  and 
secure  manner,  and  for  the  entire  distance  thereof,  up  to  the 
grade  of  Seventh  street,  or  to  any  grade  that  might  be  adopted 
by  the  city  council,  and  that  said  company  should  cover  said 
cut,  and  maintain  the  same  in  good  condition  for  public  travel, 
in  such  a  manner  as  to  interfere  with  the  use  of  said  street  in 
the  least  possible  degree,  and  that  the  bridge  or  cover  over 
the  same  at  Franklin  street  shduld  not  be  more  than  three 
feet  above  the  established  grade  at  said  point. 

The  respondent  contends  that  under  the  issue  raised  by  the 
demurrer  it  must  be  assumed  that  the  grade  of  the  streets  was 
changed,  if  at  all,  only  to  the  extent  and  in  the 
manner  prescribed  by  the  ordinance,  and,  further,  EMemeMtoof 
that,  if  the  railroad  was  constructed  as  authorized  »*■**•'•• 
by  the  ordinance,  then  the  appellants'  property,  in 
legal  contemplation,  was  not  damaged,  and  they  are  entitled 
to  no  compensation,  at  least  from  the  railroad  company.  But 
we  are  unable  to  accept  these  propositions  as  conclusive. 
Even  if  it  be  admitted,  for  the  purposes  of  the  demurrer,  that 
the  fee  of  the  street  is  in  the  city,  as  claimed  by  respondent, 
it  does  not  follow  that  the  appell^.nts  have  not  sustained  direct 
and  immediate  damage  by  the  building  of  the  railroad  in  front 
their  premises.  In  any  event,  if  the  appellants'  property  has 
been  damaged  in  a  manner  different  from  that  of  the  public 
generally  by  the  appropriation  of  the  street  for  railroad  pur- 
poses, they  are  entitled  to  compensation  ;  and  damages,  to  be 
recoverable,  are  not  confined  to  the  land  itself,  but  may  only 
affect  that  which  is  incident  thereto,  and  necessary  to  the  use 
thereof.  The  owner  of  a  lot  on  a  street  in  a  city  has  a  right 
to  the  use  of  the  adjoining  street  which  is  distinct  from  that 
of  the  public,  and  such  right  is  as  much  property  as  the  lot 
itself  (Bude  v.  City  of  St.  Louis,  93  Mo.  408 ;  Burkham  v.  Bail- 
way  Co.,  122  Ind.  344,  43  Am.  &  Eng.  B.  Cas.  143),  and  cannot 
be  taken  away,  or  injuriously  effected,  without  compensation. 
It  is  alleged,  in  substance,  as  we  have  seen,  in  the  complaint, 
that  the  respondent  raised  the  established  grade  of  the  street 
in  front  of  appellants'  land  five  feet,  and  thereby  destroyed 
access  to  the  same,  without  the  consent  of  appellants.  That 
allegation  shows  a  cause  of  action  in  favor  of  appellants,  and 
we  think  that  the  affirmative  matter  demurred  to  in  no  wise 
constitutes  a  defence  thereto.  The  grant  of  the  city  trans- 
ferred no  rights  of  the  appellants  to  the  respondent.  It  sim- 
ply granted  such  rights  as  the  city  had  power  to  confer ;  and 
it  had  no  power,  as  we  have  already  intimated,  to  authorize 
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any  interference  with  the  proprietary  rights  of  the  appellants. 
It  follows,  therefore,  that  the  demuiTer  should  have  been 
sustained. 

But  it  is  urged  on  behalf  of  the  respondent  that,  if  any  re- 
covery can  be  had  in  this  action,  the  city  is  the  party  liable^ 
and  not  the  railroad  company.  This  contention 
Liftbuity  or      cannot  be  sustained.     It  is  not  shown  or  alleged 

''  that  the  city  did  any  of  the  acts  or  things  of  which 

appellants  complain.  It  only  enacted  the  ordinance  grant- 
ing the  privilege  to  the  respondent  to  use  the  street  in  the 
manner  therein  specified,  and  for  that  act  no  private  action 
will  lie.  Elliott,  Boads  &  S.  532 ;  Burkham  v.  Railway  Go.,. 
supra.  And,  the  city  not  being  liable  to  be  sued  for  its  ac- 
tion  in  permitting  the  respondent  to  construct  its  railroad  in. 
the  streets  in  the  manner  it  did,  it  follows  that  the  court  erred 
in  dismissing  the  action  for  failure  to  make  the  city  a  party 
defendant. 

Some  other  questions  were  raised  by  counsel  in  their  briefs, 
which  we  have  not  deemed  it  necessary  to  consider  in  passing^ 
upon  the  issues  raised  by  the  pleadings.  The  judgment  is 
reversed,  and  the  cause  remanded  to  the  court  below,  with 
directions  to  sustain  the  demurrer  to  defendant's  special 
answer. 

DuNBAB,  C.J.,  and  Scott  and  Sthjss,  JJ.,  concur. 

HoiT,  J.  {dissenting). — I  am  unable  to  concur  in  the  forego- 
ing opinion.  I  think  that,  under  the  peculiar  provisions  of 
its  charter,  the  city  of  Olympia  is  alone  responsible  to  ad- 
joining owners  for  damages  to  their  property  caused  by  the 
construction  and  operation  of  a  railroad  in  the  street  in  front 
thereof.  Section  10  of  said  charter  provides  that  no  railroad 
shall  be  laid  down  in  any  of  the  streets  of  the  city  until  such 
damages  have  been  ascertained  and  paid,  and  contains  an  ex- 
press provision  that  such  damages  shall  be  ascertained  in  the 
manner  provided  for  in  section  113.  The  provisions  of  said  sec- 
tion 113  are  applicable  to  the  ascertainment  of  damages  as  be- 
tween the  city  and  the  property-owner,  but  are  entirely  inap- 
plicable as  between  a  private  corporation  and  such  owner.  It 
follows  that,  if  the  provisions  of  said  sections  are  to  be  given 
force,  there  was  no  way  provided  by  law  by  which  the  railroad 
could  have  proceeded  to  have  the  damages  ascertained  and  paid 
before  its  construction,  while  the  power  of  the  city  in  that  re- 
gard was  ample.  I  see  no  reason  whatever  why  these  two 
sections  cannot  be  given  full  force,  and,  if  they  can,  the  well- 
settled  rule  of  construction  makes  it  the  duty  of  the  courts  so 
to  do.    The  provisions  of  said  sections  are  plain  and  unequiv- 
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ocal,  and  thereunder  it  is  made  the  duty  of  the  city  not  to 
nUow  a  railroad  to  be  constructed  on  any  of  the  streets  of  the 
city  until  the  damages  have  been  first  ascertained,  and  the 
machinery  for  the  ascertainment  of  such  damages  is  fully  pro- 
vided, as  between  the  city  and  the  adjoining  owner.  In  view 
of  these  facts,  I  think  it  should  be  held  that  the  city,  in  legal 
effect,  so  far  as  the  rights  of  adjoining  propiietors  are  con- 
cerned, is  the  agency  which  affects  their  property ;  that  their 
rights  must  be  adjusted  with  the  city.  It  does  not  follow  that 
the  city  will  necessarily  bear  the  burden  of  the  damages  which 
may  be  assessed.  It  has  power  to  fully  protect  itself  at  the 
time  it  grants  the  right  to  the  railroad  to  occupy  the  street. 
The  numerous  authorities  cited  in  the  opinion  of  the  majority 
of  the  court  do  not  seem  to  me  to  be  at  all  applicable  to  the 
case  at  bar.  In  none  of  them  was  the  question  of  the  con- 
struction of  a  charter  at  all  like  this  one  involved.  This  case, 
to  my  mind,  turns  entirely  upon  the  construction  of  the  two 
sections' of  the  charter  above  referred  to ;  and  I  see  no  escape 
from  the  conclusion  that,  whenever  the  city  passes  an  ordi- 
nance authorizing  the  use  of  any  of  its  streets  for  railroad  pur- 
poses, it  becomes  responsible  to  those  owning  property  adjoin- 
ing such  streets  for  all  damages  growing  out  of  an  occupation 
by  a  private  corporation  in  pursuance  of  the  provisions  of  the 
ordinance  granting  such  rights,  and  that  under  such  provisions 
there  could  be  no  liability  on  the  part  of  the  corporation  oc- 
cupying the  street,  so  long  as  it  kept  within  the  terms  of  the 
ordinance  authorizing  it  so  to  do.  The  ordinance  granting 
rights  to  the  defendant  in  this  case  was  therefore  material ; 
and  if  the  pleading  on  the  part  of  the  defendant  showed  that 
it  was  acting  thereunder,  and  in  pursuance  of  the  rights  there- 
by granted,  such  pleading  set  up  a  good  defence  to  the  action. 
Under  the  circumstances  of  the  case  the  city  of  Olympia 
might  not  have  been  a  necessary  party  to  the  action  ;  but  no 
harm  could  result  to  the  plaintiffs  by  having  the  whole  matter 
adjudicated  in  oue  suit,  rather  than  to  have  the  question  of 
the  liability  of  the  railroad  company  first  determined,  and 
then,  if  it  was  found  that  it  was  not  liable,  have  the  question 
of  the  liability  of  the  city  determined  in  a  separate  action.  In 
my  opinion  the  demurrer  to  the  separate  defence  was  rightfully 
overruled ;  no  error  prejudicial  to  the  plaintiff  appears  in  the 
record ;  and  the  judgment  ought  to  be  affirmed. 

Railroad  in  Street  —  Obstruction  of  Watercourse— Flooding  Lands — 
Liability  of  City.— In  Lander  v.  City  of  Bath,  85  Me.  141,  it  was  held  that 
an  action  could  not  be  sustained  against  a  city  for  flooding  the  plaintiff's 
premises  by  means  of  an  insufficient  culvert  along  an  open  water-way  or 
course  under  the  street,  where  it  appeared  that  a  railroad  had  included 
that  portion  of  the  street  in  its  location,  and  that  the  duty  of  maintaining 
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both  street  and  culvert  had  passed  from  the  city  to  the  railroad,  which 
built  the  culvert,  and  eyer  since  maintained  it,  and  that  the  acts  complained 
of  were  those  of  the  railroad,  and  not  of  the  city. 

Damages  May  be   Recovered  for  Present  and  Prospective  Injuries. — 
Highland,  A.  &  fi.  B.  R.  Co.  «.  Matthews  (Aia.),  50  Am.  &  Sng.  R.  (Jas.  220. 


D.  M.  Osborne  &  Ca 

u 
Missouri  Pacific  R  Go. 

(VnUed  Statet  Suprema  Courts  Jan,  16,  189a) 

Railroads  in  Streets — Rights  of  Abutting  Owners— Additional  Servitude. 
— Where  the  statutes  of  a  state  provide  for  the  assessment  of  compensation 
for  the  talcing  of  property  for  public  use,  but  not  for  such  assessment 
where  property  has  been  merely  damaged,  an  injunction  will  not  lie  in 
favor  of  an  abutting  owner  to  restrain  a  railroad  company  from  construct- 
ing and  operating  its  line  in  a  street,  the  fee  of  which  is  in  the  municipality 
for  the  public,  or  in  the  public,  althouffh  plaintiff's  property  may  have 
been  depreciated  in  value  by  reason  of  th^  construction  and  operation  of 
the  railroad,  where  there  was  no  physical  injury  done  to  the  property,  and 
its  possession  was  not  disturbed,  the  road  l>eing  constructed  on  the  es- 
tablished grade  in  a  careful  and  skilful  manner,  and  in  strict  compliance 
with  the  requirements  of  the  ordinance. 

Appeal  from  the  United  States  Circuit  Court  for  the  eastern 
district  of  Missouri 

This  was  a  bill  filed  by  D.  M.  Osborne  &  Co.,  a  corporation 
of  the  state  of  New  York,  in  the  Circuit  Court  of  the  United 
States  for  the  pastern  district  of  Missouri,  against  the  Missouri 
Pacific  Railway  Company,  February  16,  1887,  alleging  that 
the  defendant  was  about  to  construct  a  track  along  Gratiot 
street,  in  the  city  of  St.  Louis,  from  its  main  tracks  near 
Twenty-third  street  to  the  property  of  the  St.  Louis  Wire 
Mill  Company,  near  the  corner  oi  Twenty-first  street,  in  front 
of  a  building  on  Gratiot  and  Twenty-second  streets,  owned 
and  occupied  by  complainant,  and  of  a  vacant  lot  adjoining 
this  building,  which  was  also  owned  by  complainant,  and  on 
which  it  intended  to  erect  a  building  similar  to  the  one  then 
occupied  by  it ;  and  that  the  track  would  be  a  permanent  ob- 
struction, and  was  to  be  laid  for  the  private  use  and  gain  of 
the  wire-mill.  It  was  further  averred  that  Gratiot  street  was 
but  24  feet  in  width  from  curb  to  curb ;  that  when  the  pro- 
posed building  was  completed  according  to  the  original  plan 
there  would  be  no  entrance  to  the  same  on  any  street  but 
Gratiot  street ;  that  by  reason  of  the  railroad  tracks,  and  the 
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operation  of  the  same,  complainant  and  the  public  would  be 
prevented  from  using  the  street  as  allowed  by  law ;  that  travel 
would  be  diverted  and  turned  away ;  that  it  would  be  im- 

gossible  for  a  wagon  and  team  to  remain  on  Gratiot  street  in 
'ont  of  complainant's  property,  while  cars  were  being  moved 
or  might  be  standing  on  tne  same,  and  that  it  would  not  be 
safe  to  use  the  street  by  teams  and  wagons ;  "  to  the  great, 
unascertainable,  and  irreparable  damage  of  your  orator's 
business."  It  was  also  alleged  that  the  noise,  smoke,  and 
danger  from  fire,  and  from  the  shaking  and  vibration  of  com- 
plainant's buildings,  caused  and  occasioned  by  the  passage  of 
cars  and  locomotives  in  front  of  complainant's  premises, 
would  render  them  less  desirable  and  valuable  as  a  place  of 
business  to  complainant ;  that  all  the  damage  threatened  to 
be  done  complainant  was  irreparable  in  its  nature,  and  it 
could  not  be  fully  compensated  therefor  in  an  action  at  law ; 
and  that  the  construction  and  operation  of  the  railroad  track 
would  reduce  the  market  value  of  the  property,  and  damage 
the  same  in  a  sum  in  excess  of  $30,000. 

The  prayer  for  relief  was  that  the  defendant ''  be  restrained 
and  enjoined  from  commencing  or  carrying  out  the  proposed 
construction  of  any  railroad  track  or  switch,  or  from  taking 
possession  of  said  Gratiot  street  for  said  purpose,  or  from 
using  said  Gratiot  street  to  the  exclusion  of  your  orator  and 
the  public,  and  for  all  such  other  and  further  relief  as  may  be 
necessary  and  proper." 

On  October  8, 1887,  the  defendant  filed  its  amended  answer, 
specifically  denying  the  allegations  of  complainant's  bill,  and 
averred  that  the  track  was  laid,  before  the  filing  of  the  bill, 
in  pursuance  and  by  authority  of  an  ordinance  of  the  city  of 
St.  Louis,  approved  February  18,  1887,  which  ordinance  was 
set  out  in  full  in  the  answer.  Exceptions  and  demurrer  were 
filed  by  the  complainant  to  this  answer,  and  overruled.  The 
opinion  of  the  circuit  court  thereon  will  be  found  in  35  Fed. 
Bep.  84  The  court  held,  upon  the  pleadings  as  they  stood, 
that  the  complainant  should  be  left  to  its  remedy  at  law. 

A  replication  was  then  filed,  and  the  cause  came  on  for 
hearing  January  31,  1889.  It  was  stipulated  that  the  track 
was  laid  March  20,  1887,  some  days  after  the  bill  was  filed. 
Evidence  was  given  on  behalf  of  the  complainant  tending  to 
show  that  the  existence  of  the  railroad  track  on  Gratiot  street 
lessened  the  value  of  complainant's  property.  The  court  de- 
clined to  go  into  the  question  of  the  amount  of  the  damages, 
and  counsel  for  complainant  disclaimed  asking  in  this  pro-  * 
ceeding  that  the  court  should  ascertain  the  amount  and  direct 
its  payment. 

llie  ordinance  of  the  city  council  authorizing  the  construe- 
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idon  of  tlie  track  provided  that  the  privilege  of  using  it  shoald 
be  extended  to  other  railroads  hj  connecting  their  tracks  with 
the  switch,  and  that  the  track  might  be  used  to  transport  cars 
to  and  from  the  property  of  any  other  person  or  company 
owning  property  on  Gratiot  street,  and  desiring  sach  connec- 
tion, if  municipal  authority  and  power  were  granted  for  the 
laying  and  operation  of  spur-tracks  thereto. 

There  was  no  evidence  that  the  track  was  constructed  in 
any  other  than  the  ordinary  manner  upon  the  surface  of  the 
street,  without  change  of  grade  or  other  disturbance ;  but  it 
did  not  appear  to  have  been  laid  for  the  full  distance  in  the 
centre  of  the  street,  but  inclined  to  the  north,  and  made  a 
curved  line  at  the  west  boundary  of  complainant's  premises. 
There  was  no  evidence  of  improper  or  unskilful  construction 
or  operation  of  the  railroad,  and  there  was  evidence  that,  be- 
fore and  after  the  construction,  complainant  used  continuously, 
for  receiving  goods,  the  Twenty-second  street  entrance  to  its 
building.  It  was  also  shown  that  the  track  was  used  by  the 
defendant  in  a  reasonable  and  proper  manner,  and  at  reason- 
able hours;  and  there  was  a  conflict  of  testimony  as  to 
whether  the  value  of  complainant's  property  had  been  en- 
hanced or  lessened  by  reason  of  the  construction  of  the  track. 
The  court  directed  the  bill  to  be  dismissed  without  prejudice 
to  complainant's  right  to  sue  at  law  for  the  damages  which  it 
claimed  to  have  suffered,  and  a  decree  to  that  effect  was  ac- 
cordingly entered,  from  which  an  appeal  was  prosecuted  to 
this  court.     The  opinion  is  reported  in  37  Fed.  JJep.  830. 

Section  21  of  article  2  of  the  Missouri  Constitu- 
tion of  1875  provides  "that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensa* 
tion.  Such  compensation  shall  be  ascertained  by  a  jury 
or  board  of  commissioners  of  not  less  than  three  free* 
holders,  in  such  manner  as  may  be  prescribed  by  law ;  and 
until  the  same  shall  be  paid  to  the  owner,  or  into  court  for 
the  owner,  the  property  shall  not  be  disturbed,  or  the  pro- 
prietaiT  rights  of  the  owner  therein  divested.  The  fee  of  land 
taken  for  railroad  tracks  without  the  consent  of  the  owner 
thereof  shall  remain  in  such  owner,  subject  to  the  use  for 
which  it  is  taken." 

Section  765  of  the  Revised  Statutes  of  Missouri  of  1879, 
being  one  of  the  sections  of  article  2  of  chapter  21,  relating  to 
railroad  companies,  reads :  ^*  Every  corporation  formed  under 
this  article  shall,  in  addition  to  the  powers  hereinbefore  con- 
;  f erred,  have  power  *  *  *  to  construct  its  road  across, 
along,  or  upon  any  stream  of  water,  water-course,  street,  high- 
way, plank-road,  turnpike,  or  canal  which  the  route  of  its 
road  shall  intersect  or  touch ;  but  the  company  shall  restore 
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tbe  stream,  water-course,  street,  highway,  plank-road,  and 
turnpike  thus  intersected  or  touched  to  its  former  state,  or  to 
such  state  as  not  unnecessarily  to  have  impaired  its  useful- 
ness. Nothing  herein  contained  shall  be  construed  to  author- 
ize the  *  *  *  construction  of  any  railroad  not  already 
located  in,  upon,  or  across  any  street  in  a  city  or  road  of  any 
county,  without  tbe  assent  of  the  corporate  authorities  of  said 
city,  or  the  county  court  of  such  county." 

fey  subdivision  11  of  section  4417  of  the  Bevised  Statutes 
of  1879,  in  article  2  of  chapter  89,  in  relation  to  cities,  towns, 
and  villages,  it  is  provided  that  cities  shall  have  "  sole  power 
and  authority  to  grant  to  persons  or  corporations  the  right  to 
construct  railways  in  the  city,  subject  to  the  right  to  amend, 
alter,  or  repeal  any  such  grant,  in  whole  or  in  part" 

P.  S,  Fietcra/t  and  J.  K  McKeighan^  for  appellant. 

John  F.  DiUon  and  Winsloiv  S.  Pierce,  for  appellee. 

Fuller,  J. — We  assume  upon  this  record  that  the  com- 
plainant was  an  abutting  owner  merely,  and  that  the  fee  of 
the  street  was  in  the  municipality  for  the  public,  or  in  the 
public  ;  that  the  construction  of  the  tracks  was  duly  author- 
ized ;  that  they  were  laid  with  due  care  and  skill,  and  in  strict 
accordance  with  the  authority  granted ;  and  that  the  road  was 
properly  operated.  And  the  terms  of  the  ordinance  were 
Buch  in  relation  to  other  persons  and  companies  than  the  mill 
company,  and  to  other  railroads  than  this,  that  it  is  not  open 
to  the  objection  that  it  empowered  a  construction  exclusively 
for  private  use. 

The  contention  of  complainant  is  that  it  was  entitled^  under 
section  21,  article  2,  of  the  state  constitution,  to  compensation 
for  the  damage  it  alleged  it  had  sustained,  and  that  the  com- 
pany should  have  been  enjoined  from  the  operation  of  its 
road,  because  such  compensation  had  not  been  paid. 

In  Chicago  v,  Taylor,  125  TJ.  S.  161,  which  was  an  action  in 
trespass  on  the  case,  the  provision  of  the  constitution  of  the 
state  of  Illinois,  adopted  in  1870,  that  "private 
property  shall  not  be  taken  or  damaged  for  public  i»Jnnrtopri- 
xise  without  just  compensation,"  came  under  con-  I^com^tt!*^'^ 
sideration  in  this  court,  and  it  was  ruled,  in  con-  mUoji. 
currence  with  the  interpretation  placed  upon  that 
language  by  the  supreme  court  of  the  state,  that  a  recovery 
might  be  had  wherever  private  property  had  sustained  a  sub- 
stantial injurv  from  the  making  and  use  of  an  improvement 
that  was  public  in  its  character,  whether  the  damage  was  the 
direct  result  of  a  physical  invasion  of  the  thing  owned,  or  of 
the  injurious  disturbance  of  its  user  and  enjoyment,  as  in  a 
diminution  of  its  market  value.    The  same  conclusion  was 
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reached  in  Bigney  v.  City  of  Chicago,  102  111.  64,  where^ 
among  other  things,  it  was  said :  "  In  all  cases,  to  warrant  a 
recovery,  it  must  appear  there  has  been  some  direct  physical 
disturbance  of  a  right,  either  public  or  private,  which  the 
plaintiff  enjoys  in  connection  with  his  property,  and  which 
gives  to  it  an  additional  value,  and  that  by  reason  of  such 
disturbance  he  has  sustained  a  special  damage  with  respect 
to  his  property  in  excess  of  that  sustained  by  the  public  gen- 
erally. Many  decisions  under  similar  constitutional  provi- 
sions are  to  the  same  effect.  Beading  v,  Althouse,  98  ^a.  SL 
400  ;  Railroad  Co.  v,  Vance,  115  Pa.  St  325 ;  Auman  v.  Bail- 
road  Co.,  133  Pa.  St.  93 ;  Bailroad  Co.  v.  Williamson,  45  Ark, 
429 ;  Bailroad  v.  Witherow,  82  Ala.  195 ;  Gottschalk  t?.  Bail- 
road  Co.,  14  Neb.  550,  14  Am.  &  Eng.  B.  Cas.  157 ;  Spencer  v, 
Bailroad  Co.,  23  W.  Va.  406,  20  Am.  &  Eng.  B.  Cas.  125. 

It  is  insisted,  however,  that  the  settled  rule  of  decision  of 
the  highest  tribunal  of  Missouri  is  that  the  construction  and 
BAUfMd  im  operation  of  a  steam-railroad  track  in  the  ordinary 
■trMt-Ad-  way  upon  the  streets  of  a  municipality  is  a  legiti- 
ditiMAi  Mrri-  mate  use  of  the  street,  and  does  not  impose  a  new 
tad«.  burden  or  servitude,  and  that  the  injury  which 

owners  of  abutting  property  may  suffer  by  reason  of  such 
construction  and  operation  is  not  of  a  nature  for  which  com- 
pensation  is  demandable  under  the  constitutional  provision 
m  question.  In  Julia  Bldg.  Ass'n  v.  Bell  Telephone  Co.,  88 
Mo.  258,  a  bill  for  an  injunction  was  filed  by  an  abutting  land- 
owner to  restrain  the  erection  and  maintenance  of  telephone 
poles  and  wires  on  the  sidewalk.  The  bill  was  dismissed, 
and  the  judgment  affirmed,  at  October  term,  1885,  of  the  su- 
preme court,  the  court  holding  that  when  the  public  acquires 
a  street  in  a  city,  either  by  condemnation,  grant,  or  dedica- 
tion, it  may  be  applied  to  all  purposes  consistent  with  the 
proper  use  of  a  street ;  that  it  is  only  when  the  street  is  sub- 
jected to  a  new  servitude,  inconsistent  with  and  subversive  of 
its  proper  use,  that  the  abutting  land-owner  can  complain ; 
that  the  erection  and  maintenance  of  defendant's  poles  were 
a  proper  use  of  the  street;  that  it  seepcied  that  the  owner  of 
adjoining  premises  could  not  claim  compensation  for  damages 
resulting  from  such  use ;  and  in  no  event  would  compensation 
be  allowed  for  speculative  or  contingent  damages,  although 
recovery  could  be  had  for  injuries  resulting  from  the  unskil- 
ful and  negligent  conduct  of  the  work.  And  it  was  observed 
in  the  prevailing  opinion  that  **  railroads  operated  by  steam 
are  permissible,  because  such  methods  of  transportation  and 
travel  are  among  those  to  which  the  street  may  be  properly 
applied,  as  not  being  inconsistent  with  its  free  and  unre- 
stricted use." 
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The  court  was  not  unanimous,  and  it  is  said  "by  counsel 
that  the  dissenting  opinion  is  the  better  law,  and  that  the 
allusion  to  railroads  in  streets  was  an  obiter  dictum ;  but  in 
the  recent  case  of  Henry  Gauss  &  Sons  Manuf'g  Co.  v,  St» 
Louis,  K.  &  N.  W.  Ry.  Co.,  113  Mo.  308,  the  precise  question 
was  passed  upon.  This  was  a  suit  to  enjoin  the  defendant 
from  laying  a  track  and  operating  a  railroad  laterally  along 
Main  street,  in  the  city  of  St.  L^uis,  in  front  of  plaintiff's, 
property,  until  compensation  for  damage  thereto  should  be 
ascertained  and  paid.  A  preliminary  injunction,  which  was 
granted  at  the  commencement  of  the  suit,  was  dissolved,  and 
the  road  had  been  built  and  was  in  use  when  the  cause  was- 
tried.  The  petition  charged  that  the  plaintiff  owned  an  entire 
block  fronting  on  Main  street,  and  had  thereon  a  two-story 
and  basement  factory,  erected  for  the  special  purpose,  and 
adapted  by  its  construction  for  use  as  a  planing-mill,  sash, 
door,  and  box  factory,  and  was  used  as  such ;  that  the  build- 
ing fronted  on  Main  street,  and  was  so  constructed  that  the 
only  front  that  was  adapted  for  receiving  and  shipping  lum* 
ber  from  the  street  was  the  Main  street  front ;  that  the  de- 
fendant threatened  and  was  about  to  occupy  the  street  by 
laying  and  operating  by  steam  a  railway  witn  double  tracks, 
thereby  permanently  obstructing  the  street,  and  not  leaving 
space  between  the  tracks  and  the  building  sufficient  to  permit- 
of  the  standing  of  wagons  and  other  vehicles  without  constant 
danger  of  collision  with  engines  and  cars  passing  to  and  fro 
over  the  tracks,  and  wholly  destroying  the  use  of  the  street 
as  a  thoroughfare.  The  damage  to  the  property  as  charged 
consisted  of  the  prevention  of  the  free  ingress  and  egress  to 
and  from  the  street,  noise  and  smoke,  damage  from  fires, 
shaking  and  vibration  of  the  building;  all  caused  by  the 
passage  of  engines  and  cars  over  the  street  in  proximity  to  the 
premises. 

The  court  was  satisfied  that  the  plaintiff's  property  had 
been  depreciated  somewhat  in  value  by  reason  oi  the  con- 
struction and  operation  of  the  railroad,  and  the  in- 
quiry was  whether  the  damages  thus  inflicted  were  *''**■  ^^rther 
such  as  were  contemplated  by  section  21  of  article  SMementoT 
2  of  the  state  constitution.    It  was  not  claimed  by 
plaintiff  that  there  was  any  physical  injury  done  to  its  prop- 
erty, or  that  its  possession  was  disturbed ;  and  it  was  shown 
that  the  street  was  dedicated  without  restriction  to  general 
use  as  a  highway ;  that  the  defendant  was  authorized  by  the 
charter  and  ordinance  of  the  city  to  lay  its  tracks  along  the 
street,  and  to  operate  thereon ;  and  that  the  track  was  laid  on 
the  established  grade  of  the  street,  and  constructed  in  a  care* 
ful  and  skilful  manner,  and  in  strict  compliance  with  the  re- 
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quirements  of  the  ordinance.-  It  was  conceded  by  the  court 
tnat  every  owner  of  a  lot  abutting  on  a  public  street,  besides 
the  ownership  of  the  property  itself,  had  rights  appurtenant 
thereto,  which  formed  a  part  of  the  estate,  among  which 
might  be  named  an  easement  for  the  free  admission  of  light 
and  pure  air,  and  the  right  of  ingress  and  egress  to  and  from 
the  property ;  that  the  interest  of  the  lot-owner  in  the  adja- 
cent street  was  a  peculiar  interest,  which  neither  the  local  nor 
the  genera]  public  could  pretend  to  claim ;  a  private  right  in 
the  nature  of  an  incorporeal  hereditament  legally  attached  to 
the  contiguous  ground ;  an  incidental  title  to  certain  facilities 
and  franchises  which  was  in  the  nature  of  property,  and  which 
could  no  more  be  appropriated  against  the  owner's  will  than 
any  tangible  property  of  which  he  might  be  the  owner.  And 
it  was  held  that  depriving  the  owner  of  these  incorporeal 
hereditaments  by  interfering  with  .their  full  enjoyment  in  the 
appropriation  of  the  street  to  a  new  and  different  public  use 
than  that  originally  contemplated  would  undoubtedly  be  a 
damage  within  the  constitutional  provision ;  but  the  court 
was  oi  opinion  that  the  laying  of  a  railroad  track  in  the  street, 
on  grade,  and  operating  the  road  in  the  usual  manner,  was 
not  applying  the  street  to  a  new  public  use  which  required 
the  pavment  of  compensation  for  damage  to  the  property; 
that  when  land  is  dedicated  generally,  and  without  restric- 
tions, or  condemned  for  a  public  street  in  a  town  or  city,  the 
owner  of  the  abutting  lots  who  secures  the  benefit  of  the 
street,  and  persons  also  who  purchase  and  improve  property 
thereon,  hold  their  property-rights  subject  to  all  the  uses  to 
which  the  street  could  be  lawfully  subjected  by  the  public ; 
and,  after  quoting  with  approval  from  tne  majority  opinion  in 
Julia  Bldg.  Ass*n  v.  Bell  Telephone  Co.,  the  court  said: 
**  There  has  been  great  diversity  of  opinion  among  the  courts 
of  this  country  as  to  whether,  tnough  under  proper  legislative 
authority,  laying  a  track  on  the  established  grade,  and  oper- 
ating a  steam  railroad  thereon,  in  the  transaction  of  commer- 
cial business,  along  a  street,  is  subjecting  the  street  to  a  pub- 
lic use  not  contemplated  in  a  general  grant  or  dedication. 
Whatever  the  rule  may  be  elsewhere,  this  court  has  been 
uniform  in  holding  that  such  a  use  is  not  a  perversion  of  the 
highway  from  its  original  purposes.  Lackland  v.  Railroad 
Co.,  31  Mo.  180 ;  Porter  v.  Railway  Co.,  33  Mo.  128 ;  Cross  v. 
Railway  Co.,  77  Mo.  321,  14  Am.  &  Eng.  R.  Cas.  123 ;  Julia 
IBldg.  Ass'n  Case,  supra  ;  Smith  v.  Railway,  98  Mo.  24 ;  Kan- 
sas City,  St.  J.  &  C.  JB.  R.  Co.  v.  St  Joseph  T.  R.  Co.,  97  Mo. 
469  ;  Rude  v.  City  of  St.  Louis,  93  Mo.  414.  *  *  *  It  ap 
pears  from  the  evidence  that  the  only  substantial  damage 
which  was  special  to  plaintiff  and  not  common  to  the  public. 
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shown  by  it,  consisted  in  the  interference  with  its  free  acbess 
from  the  street  to  its  factory ;  the  obstruction  of  the  light  and 
air  across  the  open  street ;  smoke,  cinders,  and  dust  from  en- 
gine and  cars ;  noise  and  jarring  of  the  ground, — all  caused 
by  the  movement  of  trains.  These  may  cause  damage  to,  and 
depreciation  of,  the  value  of  the  propert}^  but  the  damage 
results  from  a  legitimate  use  of  the  street,  and  which  might 
have  been  anticipated  by  plaintiff  as  a  probable  use  when  it 
bought  its  property  and  erected  its  improvements."  And  it 
was  concluded  that,  while  for  any  damages  that  might  be 
caused  by  the  unlawful  or  negligent  maintenance  of  the  tracks, 
in  the  street,  or  by  negligent  use  of  engines  or  movement  of 
trains,  defendant  would  be  liable  in  an  action  to  recover  th^m,. 
plaintiff  had  shown  no  ground  for  injunction.  This  decision^ 
although  rendered  some  years  after  the  entry  of  the  decree 
under  review,  must  be  regarded  as  an  authoritative  exposition 
of  the  previous  judgments  of  that  court  upon  the  same  sub- 
ject. 

As  a  general  rule,  this  court  follows  the  decisions  of  the 
highest  tribunals  of  a  state,  upon  the  construction  of  its  con- 
stitution and  laws,  if  they  do  not  conflict  with  or  impair  the 
efficacy  of  some  provision  of  the  federal  constitution,  or  of  a> 
federal  statute ;  but  we  are  not  required  to  express  an  opinion 
as  to  the  applicability  of  that  rule  in  this  case,  as  the  aecree 
must  be  affirmed  on  other  grounds. 

Whenever  the  power  of  eminent  domain  is  about  to  be  ex- 
ercised without  compliance  with  the  conditions  upon  which 
the  authority  for  its  exercise  depends,  courts  of 
equity  are  not  curious  in  analyzing  the  grounds 
upon  which  they  rest  their  interposition.     Equi-  ^IJ^'"*^^^ 
table  jurisdiction  may  be  invoked  in  view  of  the  "  ■  *^"  '• 
inadequacy  of  the  legal  remedy  where  the  Injuiy 
is  destructive  or  of  a  continuous  character,  or  irreparable  in 
its  nature ;  and  the  appropriation  of  private  property  to  pub- 
lic use,  under  color  of  law,  but  in  fact  without  authority,  is 
such  an  invasion  of  private  rights  as  may  be  assumed  to  be 
essentially  irremediable,  if,  indeed,  relief  may  not  be  awarded 
ex  debito  justitice. 

In  McElroy  v.  Kansas  City,  21  Fed.  Eep.  257,  6  Am.  &  Eng. 
Corp.  Cas.  8,  which  was  an  application  for  an  injunction  to 
restrain  the  grading  of  a  street  in  front  of  the  complainant'^ 
lot,  Mr.  Justice  Brewer,  then  circuit  judge,  considered  under 
what  circumstances  a  chancellor  could  grant  such  relief.  It 
was  ruled  that,  if  the  injury  which  the  complainant  would 
sustain  from  the  act  sought  to  be  enjoined  could  be  fully  and 
easily  compensated  at  law,  while,  on  the  other  hand,  the  de- 
fendant would  suffer  great  damage,  and  especially  if  the  pub- 
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lie  would  suffer  large  inconyenience,  if  the  contemplated  act 
were  restrained,  the  injunction  should  be  refused,  and  the 
complainant  remitted  to  his  action  for  damages.  If  the  de- 
fendant had  an  ultimate  right  to  do  the  act  so^jight  to  be 
restrained,  but  only  upon  some  condition  precedent,  and 
compliance  with  the  condition  was  within  the  power  of  the 
defendant,  the  injunction  would  almost  universally  be  granted 
until  the  condition  was  complied  with ;  but  if  the  means  of 
complying  with  the  condition  were  not  at  defendant's  com- 
mand, then  the  court  would  adjust  its  order  so  as  to  give 
•complainant  the  substantial  benefit  of  the  condition,  while 
not  restraining  defendant  from  the  exercise  of  its  ultimate 
rights.  Inasmuch  as,  while  the  statutes  of  Missouri  provided 
for  the  assessment  of  damages  resulting  from  the  taking  of 
property  for  public  use,  there  existed  no  provision  to  attain 
that  result  where  the  property  was  merely  damaged,  an  in- 
junction was  granted,  with  leave  to  the  defendant  to  apply 
for  the  appointment  of  a  board  of  commissioners  to  ascertain 
and  report  the  damages  which  complainant  would  sustain, 
upon  payment  of  which  the  injunction  .would  be  vacated. 

Assuming,  as  the  circuit  court  did,  and  as  we  prefer  to  do 
in  disposing  of  the  case  upon  this  record,  that,  if  the  com- 
plainant had  sustained  damages,  it  had  a  cause  of  action,  we 
nevertheless  entirely  agree  that  the  bill  was  properly  dis- 
missed. 

Evidence  was  adduced  of  the  extent  and  character  of  the 
alleged  damage,  although  the  circuit  court  did  not  undertake 
to  go  into  the  question  of  amount,  and  the  result  was  that  the 
court  concluded  that  the  use  of  the  track  had-  not  seriously 
obstructed,  and  would  not  in  future  seriously  obstruct,  access 
to  complainant's  premises,  and  that  the  lessening  of  the 
market  or  rental  value  of  the  property  was,  in  any  event, 
small ;  that  a  jury  might  find  that  no  damage  had  been  sus- 
tained, or  that  it  was  inconsiderable ;  and  that  there  was  no 
proceeding  which  defendant  could  take  to  obtain  an  assess- 
ment of  damages,  if  any,  while  the  complainant  had  an 
adequate  and  simple  remedy  by  an  action  at  law. 

The  prayer  was  for  an  unconditional  injunction,  and,  al- 
though this  was  coupled  with  a  prayer  for  general  relief,  a 
decree  different  from  that  specifically  prayed  could  hardly 
have  been  awarded  under  the  general  prayer,  as  the  aver- 
ments of  the  bill  were  not  introduced  for  that  purpose,  and 
besides,  the  complainant  explicitly  disclaimed  upon  the  hear- 
ing any  desire  for  the  ascertainment  of  damages  in  this 
proceeding. 

The  statutes  of  Missouri  provided  for  the  assessment  of 
compensation  for  the  taking  of  property  for  public  use,  but 
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not  for  such  assessment  where  property  was  merely  damaged, 
and  complainant  occupied  the  position  of  seeking  by  an  abso- 
lute injunction  to  compel  the  aefendant  to  pay  such  amount 
as  accorded  with  its  own  judgment  upon  that  matter.  It  may 
be  that,  if  this  had  been  a  case  where  compensation  as  such 
was  demandable,  the  defendant,  by  filing  a  cross-bill,  could 
have  obtained  an  order  such  as  was  entered  in  McElroy  v. 
Kansas  G|ty,  but  it  is  useless  to  indulge  in  speculation  in  this 
regard. 

We  are  satisfied  that  complainant  was  not  entitled  to  the 
relief  prayed,  and  the  decree  of  the  circuit  court  is  accord- 
ingly affirmed. 

Right  of  Abutting  Owners  to  Compensation  for  Occupation  of  Streets  by 
Steam  Raiiroads.— See  Forbes  v,  Rome,  W.  &  O.  R.  Co.  (N.  Y.),  48  Am.  & 
Eog.  R.  Cas.  187  ;  Jackson  v.  Chicago,  S.  F.  &  C.  R.  Co.  (C.  C),  43  Id, 
145  ;  Trustees  e.  Milwaukee  &  L.  W.  R.  Co.  (Wis.),  48  Id,  129;  McQuaid 
«.  Portland  &  V.  R.  Co.  (Oreg.),  40  Id.  808;  note,  40  Id.  820. 

Raii roads  in  Street— Rights  of  Abutter*— Easement  o/*Acces8j  Light y  and 
^ir.— In  Henderson  Belt  R.  Co.  «.  Dechamp  (Ky.,  Jan.  6,  1894.),  24  S.  W. 
Rep.  605,  it  was  held  that  a  property-owner's  easement  of  access,  and  im- 
munity from  smoke  and  falling  cinders,  are  personal  rights ;  and  he  may 
recover  damages  for  an  injury  thereto  by  a  railroad  company,  although  it 
is  authorized  by  the  city  to  build  its  road  upon  the  street.  The  court,  re- 
ferring to  cases  cited  in  the  opinion,  remarked :  **  In  the  first-named  case, 
the  jury  were  told  to  find  for  the  appellees  if  they  believed  from  the  evi- 
dence d^at  the  abutting  property  had  been  damaged  by  reason  of  the  cut 
made  by  the  company,  or  from  the  falling  of  soot  and  cinders  upon  the 
property,  or  from  smoke  entering  the  house,  or  from  the  vibrations  or  con- 
cussions of  the  running  trains,  out  for  a  diminution  of  the  value  of  the 
property,  if  any,  caused  by,  or  resulting  from,  a  mere  dislike  of  residing 
near  a  railroad,  or  smoke,  cinders,  and  soot  as  would  fall  on  the  property 
by  reason  of  currents  of  wind,  they  were  to  allow  no  damage.  If  the 
smoke  or  cinders  would  not  fall  on  the  property,  except  by  the  force  of  the 
wind,  the  jury  were  told  that  such  damage  was  necessarily  unavoidable  in 
the  operation  of  railroads,  and  for  which  the  law  allows  no  recovery.  In 
the  second-named  case,  the  jury  were  told  to  find  for  the  appellee,  Schlamp, 
if  his  property  had  been  rendered  permanently  less  valual^le  by  reason  of 
being  less  accessible  because  of  the  fills  and  excavations  made  in  front  on 
the  streets,  and  that  for  a  diminution  in  value,  if  any,  caused  by  a  mere 
dislike  of  residing  near  a  railroad,  they  were  to  allow  no  damages.  The 
damage  recoverable  under  these  instructions  was  the  direct  and  proximate 
result  of  the  appellant's  wrongdoing,  and  the  act  was  not  renaered  less 
hurtful  to  the  appellees  if  authorized  by  the  council.  The  municipal  au- 
thorities could  not  transfer  rights  which  the  miinicipality  did  not  possess, 
and  the  easement  of  access,  and  immunity  from  falling  soot  and  smoke 
•directly  from  the  engines  of  the  company,  were  private  rights,  entirely 
distinct  from  those  of  the  public,  and  did  not  pass  under  the  grant  of  the 
council;  and  for  an  injury  to  his  private  rights  the  owner  of  an  abutting 
lot  may  recover  compensation  from  a  railroad  company,  notwithstanding 
the  grant  of  the  right  of  occupancy  by  the  municipal  authorities.  Elliott, 
Roads  &  S.  582;  Railroad  Company  v.  Combs,  10  Bush,  882.'' 

JEhninent  Domain — Additional  Servitiide. — In  H.  Qauss  &  Sons  Mfg.  Co. 
DL  St.  Louis,  K.  <&  N.  W.  R.  Co.,  118  Mo.  808,  it  was  held  that  the  construe- 
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tion  and  operation  of  a  railroad  at  grade  in  a  public  street  under  municipal 
authority  is  not  an  additional  servitude,  for  which  compensation  may  be 
demanded  by  abutting  owners,  as  in  the  case  of  property  *'  taken  or  dam- 
aged," within  the  meaning  of  the  constitution.  The  court  said:  ^*The 
yital  question  in  this  case  we  do  not  think  turns  upon  the  character  of  the 
rights  of  plainti£[  which  were  interfered  with,  but  whether  there  was  an 
interference  at  all.  In  other  words,  the  question  is  whether  lajring  the 
railroad  track  in  the  street  on  grade,  under  municipal  authority,  and  oper- 
ating the  road  in  the  usual  manner,  was  applying  the  street  to  a  new  public 
use,  which  required  the  payment  of  compiensation  for  damages^to  the  prop- 
erty, or  whether  doing  so  was  merely  exercising  by  authority  a  right  which 
had  resided  with  the  public  since  the  dedication  of  the  land  to  public 
uses.  When  land  is  dedicated  generally,  and  without  restrictions,  or  con- 
demned, for  a  public  street  in  a  town  or  city,  the  owner  of  the  abutting 
lots,  who  secures  the  benefit  of  the  street,  and  persons  also  who  purchase 
and  improve  property  thereon,  hold  their  property  rights  subject  to  all  the 
uses  to  which  the  street  can  be  lawfully  subjected  by  the  public.  New 
uses  in  the  improvement  in  the  mode  of  travel  and  transportation  are  con- 
stantly arising.  When  there  is  no  restriction  on  the  public  use,  new 
modes  of  use  may  be  adopted  which  are  consistent  with  the  proper  use  of 
the  street,  without  the  consent  of  abutting  owners,  though  such  new  uses 
mav  interfere  somewhat  with  their  own  convenient  use  of  the  street. 
Judge  Norton,  expressing  the  opinion  of  a  majority  of  this  court  in  a  re> 
cent  case,  says :  *  I  think  it  may  be  safely  affirmed  that  all  the  authorities 
to  which  we  have  been  cited  by  counsel  on  both  sides  of  this  case  agree 
that  when  the  public  acquires  a  street,  either  by  condemnation,  grant,  or 
dedication,  it  may  be  applied  to  all  uses  consistent  with,  and  not  subver- 
sive of,  the  proper  uses  of  a  street,  and  not  inconsistent  with  the  uses  con- 
templated in  the  dedication,  grant,  or  condemnation ;  and  that  it  is  only 
when  the  street  is  subjected  to  a  new  servitude,  inconsistent  with  and  suIk 
versive  of  its  use  as  a  street,  that  the  abutting  owner  can  complain.'  Julia 
BIdg.  Ass'n  V,  Bell  Tel.  Co.,  88  Mo.  278.  There  has  been  great  diversity  of 
opinion  among  the  courts  of  this  country  as  to  whether,  though  under 
proper  legislative  authority,  laying  a  track  on  the  established  grade,  and 
operating  a  steam  railroad  thereon,  in  the  transaction  of  commercial  busi- 
ness, along  a  street,  is  subjecting  the  street  to  a  public  use  not  contem- 
plated in  a  general  grant  or  dedication.  Whatever  the  rule  may  be  else- 
where, this  court  has  been  uniform  in  holding  that  such  a  use  is  not  a 
perversion  of  the  highway  from  its  original  purposes.  Lackland  v.  Rail- 
road Co.,  31  Mo.  180;  Porter  v.  Railway  Co.,  83  Mo.  128;  Cross  v.  Railway 
Co.,  77  Mo.  821;  14  Am.  &  Eng.  R.  Cas.  128;  Julia  Bldg.  Ass'n  Case, 
supra;  Smith  v.  Railway  Co.,  98  Mo.  24;  Kansas  City,  St.  J.  <&;  C.  B.  K 
Co.  0.  St.  Joseph  T.  R.  Co.,  97  Mo.  469;  Rude  «.  City  of  St.  Louis,  98  Mo. 
414.  In  the  early  case  of  Porter  «.  Railway  Co.,  iupra^  Judge  Batbs  says: 
'  Upon  deliberation,  we  think  that  the  use  of  a  street  for  purposes  of  a 
railroad,  in  its  ordinary  use  as  a  means^of  travel  and  transportation,  is  not 
a  perversion  of  the  highway  from  its  original  purposes,  and  was  authorized 
by  the  general  assembly  in  the  charter  of  the  defendant.  The  damage  to 
the  plaintiff's  property,  resulting  from  such  obstruction,  was  damnum  abs- 
que injuria,^  Judge  Hbnrt,  in  Cross  o.  Railway  Co.,  supra^  says:  *  Con- 
ceding the  right  to  lay  the  track  in  the  street,  and  its  proper  construction 
at  the  grade  of  the  street,  the  company  was  not  liable  for  any  inconvenience 
to  property- holders  resulting  from  a  proper  and  prudent  operation  of  the 
road.'  Judge  Norton  recognized  the  rule  in  the  Julia  BIdg.  Ass'n  Case, 
tupra;  Judge  Black  in  the  Rude  Case,  supra;  Judge  Barclay  in  Smith 
0.  Railway  Co.,  supra — in  opinions  written  by  them  respectively,  and  Judge 
Bracb,  in  Kansas  City,  St.  J.  &  C.  B.  B.  Co.  v.  St.  Joseph  T.  R.  Co.,  97 
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Mo.  469,  after  stating  that  the  only  damage  suggested  by  the  lot-owner 
from  the  use  of  the  street  by  the  railroad  is  that  resulting  from  the  move- 
ment of  trains,  and  the  occupation  of  space  on  the  street  in  doing  so,  says: 
*  But,  that  space  being  in  a  public  street,  the  defendant's  tracks  having 
been  authorized  to  be  laid  by  the  city,  its  use  by  the  defendant  for  the 
purpose  of  passing  to  and  fro  over  it  with  trains  is  a  legitimate  use  belong- 
ing to  the  defenaant  company,  as  well  as  the  plaintm,  in  common  with 
every  other  citizen  desirous  of  passing  over  it  with  vehicles.'  These  deci-  - 
sions  from  our  own  court  show  that  the  doctrine  is  firmly  established  in 
the  jurisprudence  of  this  state,  and  there  is  no  occasion  for  an  examination 
or  review  of  the  decisions  of  other  states  which  hold  to  the  contrary.  It 
appears  from  the  evidence  that  the  only  substantial  damage  which  was 
special  to  plaintiff  and  not  common  to  the  public,  shown  by  it,  consisted 
in  the  interference  with  its  free  access  from  the  street  to  its  factory ;  the 
obstruction  of  the  light  and  air  across  the  open  street;  smoke,  cinders,  and 
dust  from  engine  an^  can;  noise  and  jarring  of  the  ground — all  caused  by 
the  movement  of  trains.  These  may  cause  damage  to  and  depreciation  of 
the  property,  but  the  damage  results  from  a  legitimate  use  of  the  street, 
and  which  might  have  been  anticipated  by  plaintiff  as  a  probable  use  when 
they  bought  their  property  and  erected  their  improvements.  Cross  v.  Rail- 
way Co.,  Bupra;  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v,  St.  Joseph  T.  R.  Co., 
tupra.  The  public  use  was  fixed  when  the  street  was  granted  or  dedicated. 
The  license  granted  by  the  city  to  the  defendant  to  lay  its  tracks  upon  the 
streets,  and  run  engines  and  cars  thereon  in  the  transportation  of  passen- 

fers  and  property,  was  not  a  rededication  to  a  new  and  distinct  public  use, 
ut  was  a  mere  license  to  use  it  in  a  way  contemplated  by  the  owner  of 
the  land  when  he  subjected  it  to  such  uses.  The  lots  were  purchased,  held, 
and  improved,  not  only  in  view  of  the  advantages  of  the  street,  but  also 
subject  to  the  burdens  of  all  consistent  public  uses  which  the  increasing 
wants  of  the  public  might  thereafter  demand." 

Abutting  Oioner  having  Title  to  Centre  of  Street — BiglU  to  CompenMtion, — 
In  Taylor  v.  Chicago,  M.  &  St.  P.  R.  Co.,  81  Wis.  82,  it  was  held  that  a 
lot-owner  who  also  owns  the  fee  to  the  centre  of  the  street,  subject  only  to 
the  right  of  way  in  the  public,  has  such  an  interest  in  tbe  street  as  will 
support  a  proceeding  to  recover  from  a  railroad  company  compensation  for 
taking  his  property  for  public  use. 

Measure  of  Damages — Opinion  Evidence, — ^In  New  Mexican  R.  Co.  «. 
Hendricks  (NewMex.,  Aug.  24,  1892.),  30  Pac.  Rep.  901,  it  was  held  that, 
on  an  issue  as  to  the  damages  accruing  to  an  abutting  property-owner  from 
the  building  of  a  railroad  on  a  street,  the  evidence  should  be  as  to  the 
value  of  the  property  before  and  after  the  road's  construction,  and  that  it 
was  error  to  allow  a  witness  to  state  what,  in  his  opinion,  was  the  amount 
of  damage  to  the  property  caused  by  the  construction  of  the  road. 

Method  of  Assessing  Damages, — In  New  Mexican  R  Co.  v,  Hendricks, 
(New  Mex.,  Aug.  24,  1892.),  30  Pac.  Rep.  901,  it  was  held  that  the  occupa- 
tion of  a  street  or  highway  by  a  railroad  is  not  such  a  taking  as  will  au- 
thorize a  proceeding  under  Comp.  Laws,  §  2667,  providing  the  method  of 
assessing  damages  for  'Mand,  water,  timber,  stone,  gravel,  or  other  ma- 
terial "  taken  by  a  railroad. 

Difoersion  of  Street — Damages  to  Abutting  Owners, — In  New  Mexican  R.  Co. 
v.  Hendricks  (New  Mex.,  Aug.  24,  1892.),  80  Pac.  Rep.  901,  it  was  held 
that  the  statute  authorizing  the  construction  of  railroads  along  any  street, 
avenue,  or  highway,  does  not  deprive  an  abutting  owner  of  the  right  to 
damages  for  such  diversion  of  the  street  from  its  original  purpose. 

Beeoftery  of  Damages — Speculative  Damages, — In  Henderson  Belt  R.  Co.  v. 
Dechamp  (Ey.,  Jan.  6,  1894.),  24  S.  W.  Rep.  605,  it  was  held  that  where  a 
city  ordinance  accepted  by  a  railroad  company  authorized  tbe  construction 

56  A.  &  £.  R.  Cas.— 45 
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its  road  upon  the  streets,  and  provided  that  it  should  pay  to  any  person  or 

Sroperty-oTfrner  ''all "  damages  they  might  sustain,  and  that  it  should  in- 
emnify  the  city  for  any  liability  direct  or  remote,  it  might  incur  from 
the  granting  of  the  r|f  ht  of  way,  the  damages  recoverable  by  a  property- 
owner  were  those  fixed  by  the  established  nHes  of  law,  and  did  not  include 
remote  and  speculatire  damages. 


Whttb 

V. 

NOBTHWESTEBN  NOBTH  OaBOUMA  B.  C!0. 

(North  OaroUna  Supreme  Chwri^  Deoeniber  5,  1898.) 

Railroad  in  Street — Rights  of  Abutting  Owner^ — ^The  use  of  a  street  for 
the  operation  of  a  steam  raibroad  is  a  perversion  of  the  street  from  its 
original  and  proper  public  purposes,  imposing  a  new  and  additions!  bur- 
den, for  which  tne  abutting  owner  is  entitl^  to  compensation,  whether 
the  fee  of  the  street  is  in  the  city  or  in  the  abutting  owners. 

Same — Statutory  Remedy  —  Action  for  Damages^  —  Where  the  railroad 
company  did  not  enter  upon  the  street  under  statutory  authority,  but 
under  the  unauthorixed  license  of  the  city,  the  abutter  was  not  confined  to 
statutory  remedy,  but  could  maintain  an  action  at  law  for  damages. 

Appeal  from  Forsyth  superior  court. 
E.  B.  JoneSf  for  appellant. 
Olenn  dt  Mardy^  for  appellee. 

Shepherd,  G.J. — ^The  plaintifif  is  the  owner  of  a  lot  abutting 

upon  one  of  the  streets  of  the  city  of  Winston,  and  brings 

this  action  to  recover  damages  for  various  injuries 

CftM  lu    .      ^  j^^j,  g^ J  property,  inflicted  by  the  defendant  by 

reason  of  its  having  entered  upon  and  constructed  its  railroad 
through  the  said  street.  It  appears  from  the  complaint  that 
prior  to  the  plaintiff's  purchase  of  the  property,  in  1879,  the 
street  had  been  "  located  and  opened  for  tne  use  and  benefit 
of  plaintiff  and  others,  and  the  public  generally,  who  owned 
property  north  of  Liberty  street,  which  was  almost  inaccessi- 
ble by  or  over  any  other  street."  It  also  appears  that  in  the 
construction  of  its  road  the  defendant  made  an  excavation  in 
front  of  said  property  223  feet  in  length,  and  35  or  40  feet  in 
depth  and  width,  and  thereby  reduced  the  width  of  the  street 
from  30  to  18  feet.  It  is  further  alleged  that  by  **  reason  of 
the  nature  of  the  soil  and  the  proximity  of  the  cuts,  travel 
along  the  said  street  is  rendered  dangerous,  and  that,  in  order 
to  sustain  the  width  of  the  same  15  to  18  feet,  the  defendant 
has  put  in  pillars  or  posts  to  hold  and  retain  the  earth  com- 
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posing  the  street  in  position,  which  plaintiff  alleges  is  in- 
secure and  unsafe,  and  liable  to  destroy  and  render  useless 
the  said  street."  It  is  furthermore  alleged  that  by  reason  of 
such  excavation  and  occupation  by  the  defendant  the  street 
at  certain  points  along  the  line  of  plaintiff's  property  is  almost 
entirely  destroyed,  and  that  plaintiff  is  greatly  endamaged. 

These  allegations,  extracted  from  the  complaint,  must,  for 
the  purposes  of  the  appeal,  be  taken  as  true,  as  no  evidence 
seems  to  have  been  introduced  on  the  trial ;  and  his  honor 
rejected  the  issue  as  to  the  alleged  damages  sustained  by  the 
plaintiff  on  the  ground  that  the  defendant "  had  a  license  from 
the  city  to  construct  its  road,  and  use  the  street  if  necessary.'* 
The  questions  presented,  therefore,  are  whether,  as  against 
the  abutting  owner,  the  city  can  authorize  the  use  of  its 
streets  for  the  purposes  of  an  ordinary  steam  railroad,  and 
whether  such  abutting  owner  has  any  proprietary  rights,  for 
the  violation  of  which  she  can  maintain  an  action.  It  does 
not  appear  how  the  city  acquired  its  title  to  the  street  in 
question,  nor  do  we  learn  from  the  record  whether  it  owns 
tlie  fee  in  the  soil,  or  simply  an  easement  therein.  In  the 
absence  of  evidence,  however,  the  presumption  is  that  the  city 
has  an  easement  only,  and  that  the  fee  remains  in  the  abutting 
proprietor.  Elliott,  Boads  &  S.  110 ;  Bich  v.  City  of  Minne- 
apolis, 37  Minn.  423,  3  Kent,  Oomm.  432.  In  such  a  case 
**  the  abutting  owner  is  entitled  to  every  right  and  advantage 
in  that  part  of  the  street  of  which  he  owns  the  fee,  not  re- 
quired by  the  public.  The  easement  of  the  public  is  the 
right  to  use  and  improve  the  street  for  the  purposes  of  a 
highway  only."  Lewis  Em.  Dom.  113.  It  must  follow, 
therefore,  that  if  the  city  perverts  the  streets  to  ille^timate 
purposes,  it«is  an  interference  with  the  proprietary  rights  of 
the  abutter,  and  that  he  is  entitled  to  relief  at  the  hands  of 
the  courts. 

This  introduces  us  to  the  very  important  question,  never 
before  passed  upon  by  this  tribunal,  whether  or  not  the  use 
of  a  steam  railroad  is  a  perversion  of  the  street 
from    its    original  and  proper  public  purposes.   UMofatreet 
There  has  been  much  discussion,  and  not  a  little  fbntMmnai- 
conflict  of  judicial  decision,  upon  this  subject ;  but  *•■*• 
it  is  believed  that  the  weight  of  authority  greatly 
preponderates  in  favor  of  the  affirmative  view  of  the  proposi- 
tion.   Judge  Dillon,  after  a  careful  investigation,  states  his 
conclusion  as  follows :  ^'  The  weight  of  judicial  authority  un- 
doubtedly is  that  where  the  public  have  only  an  easement  in 
the  streets,  and  the  fee  is  retained  by  the  adjacent  owner,  the 
legislature  cannot,  under  the  constitutional  guaranty  of  pri- 
vate property,  authorize  an  ordinary  steam  railroad  to  be 
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conBtnicted  thereon,  against  the  will  of  the  adjoining  owner, 
without  compensation  to  him.  In  other  words,  such  a  rail- 
way, as  usually  constructed  and  operated,  is  an  additional 
servitude."  2  Dill.  Mun.  Corp.  725.  In  Mills  on  Eminent 
Domain  (section  204)  the  same  doctrine  is  laid  down,  and  it 
is  said :  **  The  legislature  may  authorize  the  use  of  a  street 
by  the  railroad,  so  as  to  make  the  entry  lawful ;  but  the  use 
is  an  additional  burden,  and  the  right  will  not  become  fixed 
in  the  company  until  compensation  is  made.    If  no  remedy  is 

{irovided,  there  is  remaining  the  remedy  at  common  law." 
n  Lewis  on  Eminent  Domain  (section  111)  the  able  and 
discriminating  author  remarks :  "To  us  it  seems  so  clear  thai 
a  railroad  is  foreign  to  the  legitimate  uses  of  a  highway  that 
we  never  have  been  able  to  understand  how  a  court  could 
reach  a  contrary  conclusion."  After  stating  that  highways 
have  from  time  immemorial  been  devoted  to  the  common  use 
of  every  citizen,  and  that  no  one  had  a  private  right  or  any  ex- 
clusive privilege  therein,  the  author  proceeds :  "  The  railroad 
does  not  fall  within  the  scope  of  such  uses.  It  requires  a 
permanent  structure  in  the  street,  the  use  of  which  is  private 
and  exclusive.  It  gives  to  an  individual  or  corporation  a 
franchise  and  easement  in  the  street  inconsistent  with  the 
public  ri^ht.  To  hold  that  a  railroad  is  one  of  the  proper 
and  legitimate  uses  of  a  street  leads  to  the  absurd  conse- 
quence that  a  street  might  be  filled  with  parallel  tracks, 
which  would  practically  exclude  all  ordinary  travel,  and  still 
be  devoted  to  the  ordinary  uses  of  a  highway.  The  law 
ought  not  to  tolerate  such  a  consequence." 

In  Elliott  on  Boads  and  Streets  (page  528)  the  author  cites 
many  authorities,  and  concludes  by  saying  that  the  weight  of 
authority  is  that  such  an  appropriation  of  a  street  is  "  a  new 
and  additional  burden,"  for  which  the  abutter  is  entitled  to 
compensation.  In  support  of  his  proposition  he  quotes  the 
following  language  of  Judge  Cooley  :  "  I^either  can  the  use  of 
the  highway  for  the  ordinary  railway  be  in  furtherance  of  the 
purpose  for  which  the  highway  is  established,  and  a  relief  to 
the  local  business  and  travel  upon  it.  The  two  uses,  on  the 
other  hand,  come  seriously  in  conflict.  The  railroad  consti- 
tutes a  perpetual  embarrassment  to  the  ordinary  use,  which 
is  greater  or  less  in  proportion  to  the  business  that  is  done 
upon  it,  and  the  frequency  of  trains.  When,  therefore,  the 
country  highway  or  tne  city  street  is  taken  for  the  purposes 
of  a  railroad  company  engaged  in  the  business  of  transporting 
persons  and  property  between  distant  points,  the  owner  of 
the  soil  in  the  highway  is  entitled  to  compensation,  because  a 
new  burden  has  been  imposed  upon  his  estate,  which  affects 
him  differently  from  the  original  easement,  and  may  be  spe- 
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cially  injurious."  Const.  Lim.  (3d  ed.)  683.  In  Hare,  Const. 
Law,  361,  the  foregoing  doctrine  is  fidlj  approved,  and  it  is 
said :  "  It  is  immaterial,  as  regards  the  principle,  whether  the 
land  is  given  voluntarily  or  taken  under  the  right  of  eminent 
domain.  If  the  owner  dedicates  the  land,  it  is  for  the  con- 
tinuing uses  of  a  street ;  if  it  is  condemned,  such  also  is  the 
end  in  view.  To  convert  a  common  highway  over  a  man's  land 
into  a  railroad  is,  therefore,  to  impose  an  additional  burden 
upon  the  land,  which  greatly  impairs  its  value,  considered  as 
a  whole ;  and  if  the  owner  is  not  compensated  his  consent 
must  be  proved.  It  cannot  be  said  with  truth  that  in  assent- 
ing to  the  laying  out  of  the  highway  upon  his  land  he  con- 
sented to  the  building  of  a  railroad  upon  it,  because  they  are 
essentially  different.  The  one  benefits  his  land,  renders 
access  to  it  easy,  and  enhances  the  price ;  while  the  other 
makes  access  to  it  difficult  and  dangerous,  and  renders  it 
comparatively  valueless.  Nor  can  it  be  justly  contended  that 
a  railway  is  merely  an  improved  highway.  *  *  *  Were  the 
transaction  between  individuals,  every  one  would  see  the  in- 
justice of  such  a  conclusion.  The  doubt  arises  from  the  sup- 
position that  the  public  interest  is  involved ;  and  it  was  to 
guard  against  the  bias  arising  from  this  source  that  the  con- 
stitution interfered  to  protect  the  citizen.  It  follows  that  the 
dedication  of  land  as  a  street  does  not  preclude  the  owner 
from  bringing  trespass  or  ejectment  or  obtaining  an  injunction 
against  a  railway  company  which  is  about  to  enter  upon  and 
occupy  the  way,  and  that  the  company  cannot  ^in  the  absence 
of  the  exercise  of  the  right  of  eminent  domain)  rely  upon  a 
grant  from  the  legislature  and  the  license  or  consent  of  the 
municipality  as  a  justification."  Booth,  in  his  work  on  Street 
Railways  (section  78),  after  stating  that  in  tlie  early  history 
yi  commercial  railroads  the  current  of  authority  was  contrary 
to  the  views  above  stated,  remarks  :  "  But,  according  to  the 
weight  of  judicial  opinion  as  expressed  during  the  last  thirty 
years,  where  the  fee  of  the  street  remains  in  the  adjoining 
owner,  such  use  is  inconsistent  with  the  purposes  of  the 
original  acquisition,  and,  without  compensation,  can  only  bo 
acquired  hj  the  exercise  of  the  power  of  eminent  domain." 

In  the  discussion  of  the  question,  we  have  preferred  to  re- 
produce the  conclusionB  of  eminent  text-writers,  rather  than 
attempt  a  review  of  the  numerous  decisions  upon  which  they 
are  founded.  These  decisions  and  others  we  could  cite  fully 
establish,  upon  principle  and  by  weight  of  authority,  the 
proposition  that,  where  the  public  have  only  an  easement  in 
the  street,  and  the  fee  of  the  soil  of  the  street  is  retained  in 
the  abutting  owner,  a  steam  railroad  cannot,  under  the  con- 
stitutional guaranty  of  private   property,   be  lawfully  con* 
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8tracted  and  operated  thereon  against  his  will,  and  without 
compensation.  Bailroad  Co.  t;.  Heisel,  47  Mich.  393, 10  Am. 
&  Eng.  B.  Gas.  260 ;  Bailroad  Go.  v.  Beed,  41  Gal.  256 ;  Imlay 
V.  Bailroad  Go.,  26  Gonn.  249  ;  Bailroad  Go.  v.  Steiner,  44  Ga. 
646 ;  Daly  v.  Bailroad  Go.,  80  Ga.  793,  36  Am.  &  Eng.  B.  Gas. 
20 ;  Gox  V.  Bailroad  Go.,  48  Ind.  178 ;  Kucheman  v.  Bail  way 
Go.,  46  Iowa,  366 ;  Bailroad  Go.  v.  Hartley,  67  111.  439 ;  Phipps 
V.  Bailroad  Go.,  66  Md.  319 ;  Springfield  t;.  Bailroad  Go.,  4 
Gush.  63  ;  Harrington  v.  Bailroad  Go.,  17  Minn.  215  (Gil.  188) ; 
Bailroad  Go.  v.  Ingalls,  15  Neb.  123,  20  Am.  &  Eng.  B.  Gas. 
60 ;  Ghamberlain  v.  Gord^e  Go.,  41  N.  J.  Eq.  43 ;  Bailroad 
Go.  V.  WUliams,  36  Ohio  St.  168 ;  Ford  v.  Bailroad  Go.,  14 
Wis.  609 ;  Garl  v.  Bailroad  Go.,  46  Wis.  625 ;  Buckner  v.  BaU- 
road  Go.,  60  Wis.  264, 14  Am.  &  Eng.  B.  Gas.  447 ;  Bailroad 
Go.  t;.  McAhren,  12  Ind.  552 ;  Theobold  v.  Bailroad  Go.,  66 
Miss.  279,  38  Am.  &  Eng.  B.  Gas.  462 ;  Barney  v.  Keokuk,  94 
U.  S.  324 ;  Adams  t;.  Byroad  Go.,  39  Minn.  286,  36  Am.  & 
Eng.  B.  Gas.  7. 

The  principle,  then,  being  established  that  the  use  of  a 
street  for  steam  railroads  is  not  a  legitimate  use  of  the  street 

for  public  purposes,  it  must,  of  course,  follow  that 
qimUm  boi  ih^  ^^^y  ^^d  no  right,  in  the  exercise  of  its  usual 
•fleeted  hj  and  ordinary  powers  relating  to  its  highways,  to 
title  to  fM.       authorize  the  entry  and  occupation  of  the  same  by 

the  defendant,  and  that  the  bare  license  of  the  cify 
can  afford  no  Justification  for  the  infringement  of  the  rights 
ef  the  plaintiff  The  plaintiff,  therefore,  taking  her  allegations 
to  be  true,  as  to  the  damage  inflicted  upon  her  property,  very 
plainly  has  a  cause  of  action  against  the  defenoant.  If,  how- 
ever, we  are  wron^  in  the  assumption  that  the  plaintiff  is  the 
owner  of  the  fee  m  the  said  street,  and  if  it  should  appear 
upon  another  trial  that  the  city  has  ac(}uired  it  either  by 
dedication,  grant,  or  condemnation,  it  will  be  necessary  to 
determine  whether  the  plaintiff  has  an  easement  in  said  street 
to  the  extent  that  it  shall  be  used  only  for  street  purposes,  and 
whether  her  rights  are  "  property  rights,"  which  cannot  be 
impaired  or  destroyed  except  under  tne  exercise  of  the  right 
of  eminent  domain.  Distinctions  based  upon  the  legal  owner- 
ship of  the  fee  in  respect  to  the  rights  of  the  abutting  pro- 
Srietor  have  produced  much  confusion,  resulting  in  many  con- 
icting  decisions ;  but  the  true  principle,  which  has  been 
slowly  but  surely  evolved  from  protracted  discussion  and  ex- 
perience, is  that  in  respect  to  the  use  of  the  soil  for  the  pur- 
poses of  a  street  (and  apart  from  those  reversionary  or  other 
rights  peculiar  to  legal  ownership)  it  is  wholly  immaterial 
where  tne  legal  title  resides.  The  very  power  to  take  private 
property  for  public  use,  as  well  as  the  capacity  of  a  municipal 
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corporation  to  acquire  it  in  any  way,  necessarily  implies  that 
it  is  to  be  held  in  trust  for  public  purposes ;  and  in  the  case 
of  land  acquired  for  the  purposes  of  a  street  there  is  some- 
thing in  the  nature  of  a  contract^  under  which  two  coexistent 
and  inviolable  rights  are  created — one  belonging  to  the  public 
to  use  and  improve  the  street  for  the  ordinary  purposes  of  a 
street ;  the  other,  to  the  abutting  owner  to  have  access  to  and 
from  his  property,  and  to  enioy  such  use  of  the  street  as  is 
customary  and  reasonable,  if  the  owner  voluntarily  dedi- 
cates or  grants  a  strip  of  land  to  a  city  for  a  street  it  must  be 
presumed  that  he  does  so  in  consideration  of  the  contemplated 
benefits  accruing  to  his  adjoining  property  by  reason  of  the 
strip  being  used  for  the  legitimate  purposes  of  a  street  only. 
If  the  grant  be  made  upon  a  pecuniary  consideration,  it  is 
also  fair  to  assume  that  in  estimating  the  amount  to  be  paid 
the  value  of  the  benefits  above  mentioned  were  likewise  con- 
sidered. In  such  cases,  says  Mr.  Lewis  (Em.  Dom.  §  114) : 
**  To  make  the  right  a  part  consideration  of  the  grant,  and 
then  allow  the  public  to  invade  or  destrojf  it  at  pleasure, 
would  be  a  fraud,  which  the  law  will  neither  impute  nor  allow. 
Therefore,  in  the  case  of  such  a  grant  there  arises  by  opera- 
tion of  law  a  private  right  to  use  the  street  in  connection  with 
the  lot  of  the  proprietor,  whicH  is  as  inviolable  as  any  other 
right  of  property.' 

So,  if  the  city  acquire  the  land  by  condemnation,  such  ad- 
vantages or  benefits  to  the  adjoimng  property  are  usually 
assessed  at  a  fixed  value,  and  aeductea  from  the  estimated 
damages ;  and  it  would,  says  the  above  author,  be  "  the 
grossest  inequity  to  compel  a  man  to  pay  for  advantages, 
whether  in  the  form  of  deductions  from  the  price  to  be  paid, 
or  of  an  assessment  of  benefits,  unless  those  advantages  are 
secured  to  him  by  a  clear  title.  *  *  *  The  existence  of  these 
private  rights  and  easements  is  strictly  independent  of  the 
mode  in  which  the  highway  is  established,  or  of  the  estate  or 
interest  which  the  public  acquires  in  the  soil  of  the  street." 

The  true  principles  applicable  to  this  question  have  been 
declared  by  the  court  of  appeals  of  New  York  in  Ston^  v.  Bail- 
road  Co.,  90  N.  Y.  122,  7  Am.  &  Eng.  B.  Cas.  596,  and  Lahr  v. 
Bailroad  Co.,  104  N.  Y.  268.  These  cases  have  been 
followed  by  subseauent  decisions  of  other  states,  SvHHftryof 
and  their  doctrine  nas  been  approved  by  the  most  i>ri»«<pie«« 
prominent  writers  upon  the  subject.   The  opinions 
are  veiy  elaborate,  and  we  cannot  do  better  than  to  adopt 
Judge  Dillon's  summary  of  some  of  the  principles  enunciated : 
''  These  judgments,  and  those  that  follow  them,  rest  upon  the 
foundation  principle  that  whether  the  fee  in  the  street  is  in 
the  abutter,  subject  to  the  rights  of  the  public, — that  is^  to  the 


712  WHITE  V.   NOBTHWESTEBK  N.  C.   B.  CO.      [VOL.  56 


paramount  rights  of  the  public  for  street  uses  proper,- 
whether  the  fee  is  in  the  public  for  street  uses  proper,  in 
either  case,  and  generally  in  both  cases,  the  abutter  is  entitled 
to  the  benefit  of  the  street  for  all  uses  except  street  uses 
proper,  subject,  of  course,  to  legislative  and  municipal  regula- 
tions ;  and  that  such  rights  are  property  or  property  rights 
in  the  abutter,  which  can  only  be  taken  away  by  the  legisla- 
ture on  the  condition  of  making  compensation.  And  the  abut- 
tiug  owner's  rights  in  the  street  are  not  affected  by  the  source 
from  which  he  derives  his  title.  *  *  *  If  the  abutter  owns  the 
fee  of  the  street,  his  rights  may  be  said  to  be  legal  in  their 
nature.  If  he  does  not  own  the  fee,  those  rights  are  in  the 
nature  of  equitable  easements  in  fee, — the  soil  of  the  street 
being  the  servient,  the  abutting  owner's  lot  being  the  dominant, 
tenement  Among  the  most  important  ot  such  rights  or  ease- 
ments is  the  abutter's  right  to  access,  to  light,  and  to  air.  The 
court  accordingly  held  that,  so  far  as  the  elevated  railway 
structures  interfered  with  such  rights  or  easements,  while  the 
legislature  might  authorize  their  erection  and  use,  yet  this 
could  only  be  done  as  respects  the  abutter  by  the  exercise  of 
the  right  of  eminent  domain,  viz.,  on  condition  of  making  com- 
pensation to  the  abutting  owner  for  the  damage -which  his 
property  actually  sustained."  "The  result  of  the  author's 
reflections  upon  this  subject  is  that  the  views  of  the  court  of 
appeals  are  sound  and  just, — sound,  because  thev  recognize 
the  paramount  nature  of  the  public  right  to  put  the  street  to 
this  new  and  necessary  form  of  public  use ;  just,  because  they 
recognize  and  declare  that  the  sbbutter  has  special  proprietary 
rights  or  easements  in  their  nature  which  he  is  not  called  upon 
unequally  to  sacrifice  without  compensation  for  the  public 
use.  In  effect,  the  court  says  the  just  and  true  doctrine  is, 
*Take,  but  pay.'  "  1  Hare,  Const.  Law,  370,  375  ;  Lewis  Em. 
Dom.  §§  114, 115 ;  Booth  St.  By.  Law,  §  81 ;  Barney  v.  Keokuk, 
supra ;  BaUroad  Co.  v.  Schurmeir,  7  Wall.  272  ;  1  Bor.  B.  B. 
624 ;  Story  v.  Eailroad  Co.,  supra  ;  Haynes  v.  Thomas,  7  Ind. 
38 ;  Bailroad  Co.  v.  Steiner,  44  Ga.  546 ;  Theobold  v.  Bail- 
road  Co.,  supra.  The  contrary  view,  laid  down  in  Wood's  Bail- 
way  Law  (volume  2,  p.  727),  seems  to  be  based  upon  the  re- 
stricted interpretation  of  the  word  "  taken ;"  it  being  applied 
by  some  of  the  courts  only  to  property  actually  taken  and 
occupied,  and  all  incidental  damages  to  adjoining  proprietors 
are  regarded  as  '^  consequential "  in  their  cnaracter,  and  dam- 
num absque  injuria.  The  learned  author  admits  that  such 
would  not  be  the  case  if  the  words  used  were  "  taken  or  dam- 
aged," but  by  a  reference  to  the  opinion  in  Staton  v.  Bailroad 
Co.  Ill  N.  C.  278,  it  Tvdll  appear  fromthe  cases  cited  that  this  re- 
stricted meaning  of  the  word ''  taken  "  is  not  in  accord  with  the 
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more  recent  and  better  authorities,  and  is  being  rapidly  sub- 
merged by  the  steady  and  increasing  current  of  judicial  de- 
cision. Lewis,  Em.  Dom.  58  ;  Pumpelly  v.  Green  Bay  Co.,  12 
Wall.  166;  Eaton  v.  Bailroad  Co.,  51  N.  H.  504. 

The  result  of  the  numerous  authorities  is  that  in  either  view 
of  the  case — that  is,  whether  the  fee  is  in  the  plaintiff  or  in 
the  city — the  plaintiff  has  certain  proprietary 
rights,  of  which  she  cannot  be  deprived,  even  under  ^r*J^**^7  * 
the  authority  of  the  legislature,  without  compensa-  ^^. 
tion.  If  her  property  is  in  any  way  injured  by  the 
use  of  the  street  for  legitimate  purposes,  she  cannot  complain. 
But  if  the  enjoyment  of  her  private  rights  in  the  street  is 
interrupted  by  a  perversion  of  the  street  to  uses  for  which  it 
was  not  intended,  and  which  the  public  right  does  not  justify, 
and  her  property  is  thereby  injured,  and  its  value  impaired, 
ahe  may  maintain  an  action,  and  recover  such  damages  as  she 
may  have  sustained.  These  proprietary  rights  in  the  use  of 
the  street  for  proper  public  purposes  are  practically,  as  we 
have  seen,  the  same  irrespective  of  the  ownership  of  the  soil, 
and  are  not  confined  to  the  mere  right  of  access,  since  this  may 
not  be  disturbed  although  the  street  may  be  reduced  in  width 
to  10  or  15  feet.  This  view  is  well  sustained  in  the  leading 
<5ase  of  Adams  v.  Eailroad  Co.  (Minn.),  39  N.  W.  629, 36  Am.  & 
Eng.  E.  Cas.  7,  in  which  the  court  said  :  '^  Take  a  case  in  one 
of  the  states  where  the  fee  of  the  street  is  in  the  state  or  muni- 
cipality, and  of  a  street  60  feet  wide.  The  abutting  lot-owners 
have  paid  for  the  advantages  of  the  street  on  the  basis  of  that 
width,  either  in  the  enhanced  price  paid  for  their  lots,  or,  if 
the  street  was  established  by  condemnation,  in  the  taxes  they 
have  paid  for  the  land  taken.  In  such  a  case,  if  the  state  or 
municipality  should  attempt  to  cut  the  street  down  to  the 
width  of  10  or  15  feet,  would  it  be  an  answer  to  objection  by 
lot-owners  that  the  diminished  width  would  be  sumcient  for 
mere  purposes  of  access  to  their  lots  ?  It  would  seem  as 
though  the  question  suggests  the  answer."  The  interest  of 
the  abutting  owner  in  the  entire  width  of  the  street,  subject  to 
the  proper  uses  of  the  public,  upon  the  authority  of  the  above 
decision,  has  been  declared  by  this  court  in  Moose  v.  Carson, 
104  N.  C.  431,  and  cannot  be  regarded  as  an  open  question. 
See,  also,  Haynes  v,  Thomas,  supra.  If,  then,  the  value  of  the 
property  is  lessened  by  reducing  the  width  of  the  street,  or  if 
sucu  damage  is  caused  by  excavations  rendering  it  unsafe  and 
dangerous,  as  stated  in  the  complaint,  the  plaintiff  is  entitled 
to  recover.  It  will  be  observed  that  the  deiendant  did  not  in- 
troduce its  charter,  or  show  that  it  had  condemned  any  part 
of  the  street  or  the  rights  of  easement  of  the  abutting  pro- 
prietor.   It  justifies  its  conduct  solely  upon  the  mere  license 
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of  the  city  of  Winston,  and  in  this  view  of  the  case  its  occnpa- 
tion,  in  so  far  as  it  affects  the  plaintiff,  must  be  regarded  as 
unlawful.  If  this  be  so,  the  plaintiff  may  maintain  a  common- 
law  action  for  damages  to  be  assessed  up  to  the  time  of  tiio 
trial ;  or  it  seems  she  may  sue  for  the  permanent  damage,  if 
any,  which  has  been  inflicted  upon  her  property  by  reason  of 
the  location  and  construction  of  the  defendant's  road,  and  by 
so  doing  confer  upon  the  defendant  (so  far  as  she  is  con- 
cemed")  an  easement  to  occupy  the  street 

Had  the  defendant  entered  under  some  statutory  author- 
ity, it  would  be  important  to  consider  whether  the  plain- 
tiff would  not  be  confined  to  the  statutory  remedy ;  but,  as  it 
does  not  appear  to  have  entered  under  any  other  authoriiy  than 
the  bare  unauthorized  license  of  the  city,  and  as  the  ruling  of 
the  court  is  based  expressly  upon  the  yalidity  of  such  license^ 
we  must  conclude  that  the  plaintiff  has  arignt  to  maintain  the 
present  action,  and  that  the  issue  as  to  the  dami^es  actually 
sustained  should  have  been  submitted  to  the  jury.  As  the 
facts  were  not  fully  developed  on  the  trial,  we  do  not  deem  it 
proper  to  further  pursue  the  discussion. 

liew  trial 
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The  index  to  the  cases  reported  follows  this. 


See  Fences. 

Absolute  liability  of  railroad  corn- 
pan  v  for  stock  killed;  statute 
applies  only  to  actual  collisions, 
229. 

suit  before  appraisement  un- 
der statute,  228. 

Action  after  demanding  damages 
for  stock  killed;  Kansas  statutes, 
185. 

Actual  damages  not  recoverable 
in  action  for  exemplary  dam- 
ges,  174. 

Animal  killed  at  crossing;  ques- 
tion Hs  to  what  constitutes  high- 
way. 168. 

Animals  ou  right  of  way;  duty  of 
railroad  company  to  keep  look- 
out, 192. 

Attorney's  fee  in  stock  killing 
cases,  166. 

Burden  of  proving  negligence  of 
railroad  company  in  killing 
stock,  221. 

Burden  of  proving  that  railroad 
train  killed  anii^ds;  sufficiency 
of  evidence,  142. 

Care  required  of  company  tot  avoid 
killing  stock,  194. 

Cattle  in  owner's  pasture  through 
which  railroad  runs,  186. 

Contributory  negligence  of  owner 
where  horse  accidentally  es- 
caped. 135. 

Double  damages  for  failure  to  post 
notice  of  injury  to  stock;  suffi- 
ciency of  notice,  174. 

Driving  cattle  over  highway  cross- 
ing; liability  for  injuries,  186. 

Frightening  animals  so  as  to  cause 
injury;  proximate  cause,  182, 

Qross  negligence  of  engineer  in 
running  train  at  high  rate  of 


Animalg — Chniinued. 

speed  when  horses  were  seen  at 
highway  crossings,  228. 

Horse  following  owner  on  high- 
way ;  action  of  owner  not  aban- 
donment of  horse,  186. 

Injury  to  stock  resulting  from 
"reckless"  running  of  train ;  de- 
gree of  negligence  implied.  194. 

Liability  for  injuries  to  animals 
not  resulting  from  contract  with 
train,  182. 

Measure  of  damages  for  stock 
killed;  evidence;  judgment  iu 
excess  of  market  value,  178. 

Placing  cattle  in  unfenced  field;, 
contributory  negligence  of  own- 
er where  cattle  are  killed,  228. 

Presumption  of  negligence  of 
railroad  company  in  killing  live- 
stock, 221. 

common-law  rule  in  Indian 

Territory,  145. 

Negligence  not  presumed  ii» 

absence  of  statutory  rule,  144. 

Presumption  (hat  company  is- 
liable  for  injury  overcome  by- 
proving  contributory  negli- 
gence, 186. 

Prima  -facie  responsibility  for 
damage;  burden  of  proving  due- 
care  on  part  of  company's  em- 
ployes, 148. 

Proof  that  animal  was  killed  oi» 
right  of  way,  148. 

Property  in  animals  killed;  when 
sufficient  to  justify  recovery^ 
156. 

Quality  of  breed  of  stock  killed 
considered  in  estimating  dam- 
ages. 173. 

Riite  of  speed  of  train  killing  live^ 
stock;  neglieence  in  running  at 
rapid  rate,  222. 
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JLolmalg— QmUnusd. 

Turning    animals     loose    where 
owner   knows    that    fence    is 
down;  contributory  negligence, 
186. 
Jknti-trust  Act. 
See  Trusts. 
Oarrien. 

Demurrage  chai^ges;  right  of  raO- 
road  companies  to  exact  for  de- 
tention of  cars,  885. 
Contractors. 

Liability  of  independent  contrac- 
tors for  injury  upon  defectiye 
bridge;  doctrine  of  independent 
contractors,  286. 
Oonnty. 

See  Strbbts  and  Hiohwats. 
Crossings. 

Animals  killed  at  crossings.    See 

Animals. 
Who  can  complain  of  failure  to 
give  crossing  signals,  829. 
J>amage8. 

See  Strbbts  and  Highways. 
Measure  of  damages  for  personal 
injuries;  evidence  of  plaintiff's 
prospect  of  promotion,  272. 
13edicatio&. 

Riiiiroad  dedicating  street  across 
its  right  of  away,  617. 
Demurrage. 

Demurrage  charges;  right  to  exact, 
835. 
Xllactric  Railway. 

See  Street  Railways. 
Smlnent  Domain. 

Railroads  in  streets  and  highways. 
See  Streets  and  Highways. 
JElvidenoe. 

Opinion  evidence  as  to  damges  for 
construction  of  railroad  in  street, 
705. 
:Farm  Orossings. 
See  Fences. 
fences. 

See  Animals. 

Absolute  liability  for  stock  killed 
whei-e  fences  are  not  kept  in  re- 
pair;   contributory    negligence 
not  in  issue,  130. 
Action  for  neglect  to  fence  rail- 
I'oads;  impracticability  of  mak- 
ing   cattle-guards  no   defence, 
167. 
Cattle  running  at  large;  company 
liable  for  in juiy  to  where  fences 
are  defective,  168. 
Contributoiy  negli.&[ence  of  owner 
of  animals  not  in  issue  under 
statute  making  campanies  ab- 
solutely liable,  136. 


Fencea—  Ckmiintisd. 

Damages  for  decrease  in  value  of 
land  on  account  of  failure  to 
fence,  178. 

Duty  in  general  of  railroad  com- 
pany to  fence  right  of  way,  166. 

Duty  of  company  to  fence  where 
stock  runs  through  uncultivated 
lauds.  166. 

Duty  of  company  to  repair  fences 
on  ri^bt  of  way,  167. 

Fence  laws;  constitutionality  of, 
172. 

Gates  at  farm-crossings;  duty  of 
railroad  company  to  maintain, 
168. 

Highway  crossing  only  may  re- 
main unfenced  where  statute 
requires  company  to  fence  right 
of  way,  166. 

Liability  of  company  for  injury  to 
stock  resulting  from  defective 
fences,  168. 

Loss  of  pasture  by  reason  of  fail- 
ure to  fence  track;  damages. 
172. 

Private  railroad  crossing;  duty  to 
fence,  167. 

Proper  construction  of  fence  on 
right  of  way;  question  for  jury, 
166. 
Fir«B. 

Absolute  liability  for  fires  imposed 
by  statute,  85. 

Action  for  damage  by  fire;  plead- 
ing in  Justice's  court,  122. 

Contributory  negligence  in  stack- 
ing hay  near  track;  pleading, 
111. 

Contributory  negligence  in  not 
guarding  against  tires:  presump- 
tion that  locomotive  will  be  run 
with  proper  preaiutions,  94. 

Destruction  of  trees  by  fire;  meas- 
ure of  damages.  86. 

Evidence  of  escape  of  sparks  from 
other  engines.  91. 

Negligence  in  permitting  fire  to 
escape  from  right  oi  way; 
pleading,  100. 

Negligence  in  leaving  combustible 
matter  on  right  of  way,  100. 

Presumption  of  negligence  in 
causing  fire;  evidence  of  re- 
buttal, 181. 

Presumption  that  fire  was  caused 
by  sparks:  evidence  of  quantity 
and  size  of  Sparks,  181. 

Spreading    of    fire;    intervening 
causes;  liability  of  company,  86. 
Qates. 

See  Fences. 
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Hlghwa3rB. 

See  Btbbbts  aitd  Highwatb. 
Ii^Jiiries  to  Live-0took. 

See  Animals. 
Mandamm. 

Mandamus  to  compel  location  of 
station.    See  Stations. 
Maaier  and  Servant. 

Risks  assumed  by  employ^  will- 
ingly   undertaking    dangerous 
work,  244. 
Negligence. 

See   Animals;   Fbnces;   Ftrbs; 
Stations;  Strebt  Railways. 
Personal  lojnxies. 

See  Damagbb;  Station& 
Quo  Warranto. 

See  Street  Railways. 
Signals. 

See  Cbossingh^ 
Stations. 

Contracts  for  location  of  stations ; 

validity  of ;  public  policy,  815. 
Frightening  horses  left  by  owner 
in  care  of  another ;  negligence 
a  question  for  the  jury,  82S3. 
—   Measures    of    damages    to 
horses    frightened    at   station, 
822. 
Injuries    at    station ;     defective 

glatform    and     appointments ; 
ijuries  to  passengers,  289. 

defective  premises  ;  care  re- 
quired of  company  to  make 
platform  safe,  289. 

— ^  defective  premises;  owner- 
ship of  passage  -  way  from 
station  to  hotel ;  presumption 
against  company,  298. 

—^defective  premises;  unguard- 
ed excavation  adjoining  track ; 
contributory  negligence,  290. 

^—  duty  of  parents  to  guard 
children  from  danger,  272. 

injuries  to  p^issengers  cross 

ing  trucks  at  stations  and  run 
over  b}'  incoming  trains,  300. 

'■  negligence  of  railroad  com- 
pany in  use  of  baggage-truck ; 
complaint,  :272. 

Mandmnua  to  compel  location  of 
station.  815. 

Relocation.  Abandonment  of  sta- 
tion ;  authority  of  railroad  com- 
missioners. 806. 

Removal  and  abandonment  of  sta- 
tions, 815. 

Time  of  arrival  of  trains ;  notice 
on  blackboard,  266. 
Streets  and  Highways. 

See  Street  Railways. 

Abandoned  canal  in  street ;  nui- 


Btreets  and  Highwa3rs—  Continued. 
sance ;  fee  of  abutting  owner,. 
662. 

Abutting  owner  having  title  \x> 
centre  of  street.  Right  to  com- 
pensation, 706. 

Aaditional  servitude ;  railroad  in 
street  as,  70S. 

Advei-se  possession  by  railroad 
company.    Public  right,  646. 

Authority  of  county  court.  Duly 
of  county  to  restore  bighwtiy. 
Indictment  for  nuisance.  646. 

Bridge  over  street.  Rights  of  abut- 
ters. Limitation  of  action, 
678. 

Construction  of  additional  track 
in  street.    Dedication.  615. 

Damages  for  depreciation  of  abut- 
ting lots.  682. 

method  of  assessing,  706. 

opinion  evidence  as  to.  705. 

Speculative  and  remote  dam- 
ages, 706. 

Diversion  of  street.  Damages  to 
abutters,  706. 

Double  use  of  railroad  tracks* 
Ordinance  limitations,  616. 

Duty  to  restore  highway,  647. 

Easement  of  abutters  of  access,, 
light  and  air,  708. 

Injunction  to  restrain  destruction 
of  tracks  648. 

Measure  of  damages  for  lands 
taken;  benefit  as  set  off,  647. 

Number  of  trains  to  be  operated 
on  railrotid  in  street;  restriction 
by  court.  628. 

Obstructing  highway.  Jurisdic- 
tion of  county  commissioners, 
646. 

Obstruction  of  water-course  in 
street.  Flooding  lands.  Lia- 
bility of  city,  698. 

Railroad  dedicating  street  across 
its  right  of  way.  617. 

Right  to  destroy  public  highway. 
Damages  647. 

Title  to  fee  in  street.     Rights  of 
abutters,  662. 
Street  Railways. 

Abatement  of  railway  as  public 
nuisance.  414. 

Additional  servitude;  rights  of 
abutters,  528. 

Appropriation  of  franchise  bv  an- 
other company;  remedy,  428. 

Collision  of  cars  with  other  vehi- 
cles ;  rate  of  speed ;  negligence, 
464. 

Duty  of  driver,  608. 

Negligence     of     driver     of 
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fltnet  Railways— (Sm^ntiM^. 

wagon  oot  imputed  to  paaaen- 


ger,  455. 

oil 


ColliBion.  Respectiye  rights  of 
can  and  other  vehicles,  006. 

-^  Speed  of  car.  608. 

Damages  for  injury  to  abutting 
property,  528. 

DestructioD  of  street  by  construc- 
tion of  viaduct;  compensation 
to  abutters,  528. 

Double  use  of  street-railway 
tracks,  560. 

Duty  of  pedestrian  to  stop  and 
listen  before  crossing  street- 
railway  track,  598.  ^ 

Electric  street  railways;  use  of 
trolley  system,  478. 

JElectric  Kailway.  Respective 
rights  of  trolley  and  telephone 
companies,  478. 

— .  Ele.ctricity  as  motive  power  ; 
right  to  use,  502. 

Subway  commission ;  powers 

to   granting   franchises  for 


denying 
Implied 


overhea[d  wires,  502. 

Estoppel  of  city  from 
validity  of  franchise, 
acquiescence,  418. 

Exclusive  privilege  in  use  of 
street,  428. 

Franchise  ;  assignment  in  escrow ; 
broken  condition,  548. 

Franchise  of  lessor  passing  to 
lessee,  547. 

Franchise  to  use  street ;  exclusive 
privileffes,  428. 

•Grant  or  exclusive  privileges  to 
street-railway  companies,  461. 

Grant  of  franchise  ;  reservation 
of  right  to  impose  further  con- 
ditions, 418. 

Injunction  by  abuttine  owner  to 
prevent  unauthorized  construc- 
tion, 444. 

Injuries  to  child;  negligence  of 
child,  507. 

negligence  of  nurse  imputed 

to  parents  of  child,  598. 

Injuries  to  pedestrians  bv  street 
cars;  duty  of  gripman,  454. 

Injury  done  by  contractor  in  ex- 
cavating street;  company  lia- 
ble»524. 


Street  Railwa3ni — Qmtimtsd. 

Laches  of  street  railway  company 
in  constructing  its  road  over 
routes  granted,  468. 

Liability  for  injury  to  driver  of 
wagon  caused  by  defective  raU, 
454. 

Liability  for  Injuries  to  persons  in 
the  street,  571. 

Motive  power ;  special  legislature 
in  granting  choice  of,  4§). 

Municipal  control  of  street  rail- 
ways; franchises,  412. 

Pedestrian  not  relieved  from  cars 
in  crossing  track,  though  sig- 
nalled by  watchman  to  cross^ 
697. 

Personal  injuries  caused  by  colli- 
sion with  street  cars;  when  con- 
tributory negligence  does  not 
bar  recovery.  455. 

Primor-faeie  negligence  of  electric 
railway  company  in  collision 
with  team,  454. 

Q^o  warranto  will  not  lie  to  pre- 
vent company  from  laying 
tracks  in  street  when  author- 
ized by  ordinance,  412. 

Rebuilding  street  railway  re- 
strained by  injunction  at  suit 
of  city.  412. 

Right  of  city  to  compel  sale  of 
tickets  on  street  cars,  429. 

Rights  of  abutting  owners;  in- 
junction against  construction  of 
street  railway,  444. 

Rights  of  pedestrians  at  street- 
railway  crossings,  597. 

Speed  of  train  on  street;  reason- 
ableness    of     city    ordinance, 
508. 
Tioketo. 

Ri^ht  of  cities  to  compel  sale  of 
tickets  on  street  cars,  429. 
"Trusts." 

Railway  -  traffic  associations  not 
trusts ;    construction    of    anti- 
trust act,  58. 
Union  Depot  Oompanies. 

Control    of    tracks    by   railroad 
companies,  254. 
Wharves. 

Right  to  exclude  boats  of  compet- 
ing company,  6. 


GENERAL  INDEX 

NoTB.^The  mode  of  dting  the  American  and  English  Railroad  Oases  is 
follows: 

60  Am.  &  Eng.  R.  Cas. 


This  index  contains  references  to  the  cases  rq>orted  alone.    The  index  to 
the  notes  precedes  this. 


ABUTTING  OWNERS. 

See  Stbbbts  and  Highways. 
ACTION. 

Grounds  for  dismissal  of  action, 
flJthough  not  stated  in  iudg- 
ment  order.  Wadswortn  v. 
Union  Pacific  R.  Co.  (Colo.), 
145 
ANIMALS. 

See  Fences. 

Absolute  liability  for  depredations 
committed  by  cattle  passing 
through  defective  cattle-guards 
upon  property  of  abutting 
owners;  statute  imposing  held 
unconstitu tlonal .  Birmingham . 
Min.  R.  Co.  V.  Parsoos  (Ala.), 
238. 

-^—  for  depredations  committed 
by  cattle  passing  through  de- 
fective fences;  sufflcleDCv  of 
complaint.  Birmingham  Min. 
R.  Co.  e.  Parsons  (Ala.),  223. 

AcUon  for  killing  stock  ;  plaintiff 
may  make  out  prima-fAde  case 
without  showing  actual  negli- 
gence upon  proving  value  of 
animal  and  fact  of  killing. 
Hodglns  «.  Minneapolis,  St.  P. 
A  S.  Ste.  M.  R.  Co.  (N.  Dak.), 
187. 

"^^  for  killing  stock ;  dismissal 
of  suit ;    implied  agreement  of 

girtles.    Wadswortn  «.  Union 
acific  R.  Co.  (Colo.),  145. 
«^—  for  killing  stock ;    grounds 
for  dismissal  of.     Wadsworth 


ANIMALS— Gm^MitMti 

V,  Union  Pacific  R  Co.  (Colo.), 
146. 

Cattle  on  right  of  way;  duty  of 
railway  employes  to  keep  look- 
out. Illinois  Cent.  R.  Co.  e. 
Noble  (HI.).  186. 

Conclusive  evidence  of  negligence 
in  klUlnfi^  live-stock;  failure  to 
fence  railroads  so  considered. 
Illinois  Cent.  R  Co.  e.  Crider 
(Tenn.).  157. 

Consequential  damages,  such  as 
expense  of  guarding  cattle  from 
straying  upon  unfenced  tracks, 
may  be  imposed  under  police 
power.  Minneapolis  &  bt.  L. 
R.  Co.  e.  Emmons  (U.  S.),  169. 

Contributoiy  negligence  in  turn- 
ing animals  out  to  graze  on  pub- 
lic domain.  McMaster  v.  Mon- 
tana Union  R.  Co.  (Mont),  105. 

Frightening  animal ;  company 
liable  under  the  statute  for 
frightening  auimal  straying 
upon  unfenced  track,  so  that  it 
was  killed  by  contact  with  v^ire 
fence  near  right  of  way.  Mis- 
souri Pac.  R.  Co.  e.  Eckel 
(Kan.),  174. 

company  liable  under  statute 

where  animal  strayed  upon 
right  of  way  not  fenced,  and 
was  killed  by  a  wire  fence  into 
which  it  ran.  Missouri  Pac.  R. 
Co.  V.  Gill  (Ean.),  182. 

company  not  liable  where 
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owners  of  animals  permitted 
them  to  run  at  large,  although 
such  animals  strayed  upon  tne 
company's  tracks  by  reason  of 
the  bad  condition  of  a  fence, 
which  the  company  was  bound 
to  maintain.  St.  Louis.  1.  M. 
&  S.  R.  Ck>.  V.  Ferguson  (Ark.), 
178. 

Grazing  on  public  domain  ;  owner 
of  animals  not  guilty  of  con- 
tributory negligence  in  turning 
them  out  in  the  vicinity  of  his 
ranch.  McMaster  «.  Montana 
Union  R.  Co.  (Mont.),  195. 

Increase  of  damages  for  killing 
stock  to  extent  of  reasonable 
attorney's  fees ;  constitutional 
law.  Illinois  Central  R.  Co.  v, 
Crider  (Tenn.),  157. 

Killing  live-stock  upon  right  of 
way  ;  negligence  in  maintaining 
defective  fences  ;  variance  be- 
tween complaint  and  evidence. 
McMaster  «.  Montana  Union  R. 
Co.  (Mont),  195. 

Land-owner  opening  fence  along 
railroad  track  ;  lessee  of  pasture 
cannot  recover  value  of  animals 
killed.  McCoy  v.  Southern 
Pacific  R.  Co.  (Cal.),  182. 

Look-out  for  animals  on  track  ; 
railroad  employes  not  bound  to 
anticipate  presence  of  cattle 
until  notified  that  they  are  or 
may  be  on  tbe  track.  Illinois 
Central  R.  Co.  v.  Noble  (III.), 
186. 

Presumption  of  neeli^nce  arising 
from  mere  act  of  killing  may  to 
overcome  by  proof  that  engine 
and  train  were  in  good  condi- 
tion and  carefully  operated. 
Hodgins  v,  Minneapolis.  St.  P. 
&  S.  Ste.  M.  R  Co.  (N.  Dak.), 
137. 

Stock-killing  act ;  demand  for 
damages  before  bringing  suit 
under.  Missouri  Pacific  R.  Co. 
V,  Gill  (Kan.),  182. 

—  does  not  apply  to  any  railway 
corporation  whose  road  is  in- 
closed with  a  good  and  lawful 
fence  which  prevents  animals 
from  being  on  the  track.  Mis- 
souri Pacific  R.  Co.  V.  Eckel 
(Kan.),  174. 

—  statute  of  Colorado  is  un- 
constitutional. Wadsworth  v. 
Union  Pacific  R.  Co.  (Colo.), 
145. 


AmUALB—ConUnvsd. 

Value  of  stock  fixed  by  appraisers; 
statute  valid  where  decision  of 
appraisers  is  only  made  pnma- 
fade  evidence.     Illinois  Central 
R.  Co.  «.  Crider  (Tenn.),  157. 
Weather  at  time  of  accident ;  duty 
of  engineer  where  darkness  and 
'  fog  rendered  it  diflicult  to  see 
animals  with  exercise  of  ordi- 
nary care ;  verdict  of  jury  not 
disturbed.     McMaster  v.  Mon- 
tana Union  R.  Co.  (Mont),  193. 
ANTI-TRUST  ACT. 

See  Trusts  asd  Coicbination& 
APPEALS. 

Appellate   court  will   accept  as 
conclusive  findings  in  fact  of 
trial  court.     Dooly  v.  Salt  Lake 
Rap.  T.  Co.  (Utah),  518. 
BLACKBOARDS. 
See  Stations. 
BRIDGE. 

Railroad  bridge  over  street.    See 
Stbkts  and  Highways. 
CARRIERS. 

Common  carrier  may  adopt  and 
enforce  reasonable  rules  and 
regulations.  Norfolk  &  W.  R. 
Co.  V.  Adams  (Ya.),  330. 
Demurrage  charged  for  detention 
of  cars  remaining  unloaded  after 
notice  of  arrival;  statute  valid. 
Norfolk  &  W.  R.  Co.  v.  Adams 
(Va.),  380. 
CATTLE-GUAKD. 

See  Fences. 
CHANGING  GRADE. 

See  Streets  and  Hiohwats. 
CHARTER. 

Charter  obligations  and  duties  of 
mil  I  Olid  corporations  do  not  limit 
power  of  state  to  impose  further 
duties  required  for  the  interest 
of  the  public.  Minneapolis  & 
St.  Louis  R.  Co.  V.  Emmons 
(U.  S.).  169. 
CHILDREN. 

Children  injured  while  under 
supervision  of  older  person;  neg- 
ligence of  ffuardian  not  im- 
puted to  child  fourteen  years 
old.  Louisville.  N.  O.  &  T.  K. 
Co.  V,  Hirsch  (Miss.).  291. 
CONNECTING  LINES. 

See  Interstate  Coichbrcb  Act. 
CONSOLIDATION. 

Consolidation  of  companies  organ- 
ized before  adoption  of  consti- 
tution ,  requiriug  all  corporations 
to  be  formed  ui  pursuance  of 
general  laws ;  privileges  of  con- 
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CONSOLIDATIOK— am<tii««f. 

BolidatlDg  companies  preserved 
to  consolidated  company,  though 
companies  were  organized  un- 
der special  charters.  Citizens' 
S.  R  Co.  9.  City  of  Memphib 
(C.  C).  886. 
CONSTITUTIONAL  LAW. 

Bee  Andcals,  Fbncbs. 

Depredations  committed  by  cattle 
strayingthrough  defective  cattle- 
guards  ;  statute  imposing  abso- 
mte  liability  for,  held  unconsti- 
tutional. Birmingham  Min.  R. 
Co.  o.  Parsons  (Ala.),  22B. 

Statute  requiring  railroad  com- 
panies to  issue  mileage  tickets 
good  over  other  railroads,  and 
to  accept  tickets  of  other  roads 
held  unconstitutional.  Atty.- 
General  v.  Boston  &  A.  R.  Co. 
(Mass.),  59. 

Statute  requiring  time  of  arrival  of 
trains  to  be  posted  at  stations. 
See  Stations. 

Ticket-scalping  ;  statute  prohibit- 
ing held  to  be  constitutional. 
Commonwealth  9.  Wilson  (Pa.), 
280. 
CONTRACTORS. 

Independent  contractors  not  liable 
for  injury  caused  by  defective 
bridge  where  railroad  company 
has  begun  to  use  same  in  defec- 
tive condition.  Qilmore  f>.  Phil- 
adelphia &  R.  R.  Co.  (Pa.), 
279 
COUNTY  COMMISSIONERS. 

Jurisdiction    of   county  commis- 
sioners in  awarding  damages  to 
abutting  owners.    See  Street 
Railways. 
0RO8SING8. 

Frightening   horses.      See   Sta- 
tonb. 
DAMAGES. 

Damages  for  railroads  constructed 
in  streets.  See  Streets  and 
Highways. 

Measure  of  damages  for  personal 
injuries  under  the  Missouri 
statute.  Lynch  «.  Metropolitan 
St.  R.  Co.  (Mo.),  571. 

Measure  of  dtamages  for  personal 
injuries ;  future  expectations  not 
considered.     Richmond  A  B. 
R.  Co.  «.  Elliott  (tJ.  S.),  267. 
DEPOTS. 

See   Statiokb;    Union    Depot 
Company. 
ELECTRIC  RAILWAYS. 

See  Street  Railways. 

56  A.  &  E.  R  Cas.-45 


EMINENT  DOMAIN. 

Damages.     Opinion  evidence  as 
to  value  of  property.    Jones  «. 
Erie  &  W.  V.  R.  Oo.   (Pa.), 
664. 
EVIDENCE. 

Opinion  evidence  as  to  value  ol 
abutting  property  where  rail- 
road is  constructed  in  street. 
Jones  f>.  Erie  &  W.  Y.  R.  Co. 
(Pa.),  664. 

Province  of  jury  where  evidence 
is    confUcting.    Wadsworth   f>. 
Union  Pacific R.O0.  (Colo.),  145. 
FENCES. 

See  Animals. 

Absolute  liability  of  companies 
operating  unfenced  tracks  for 
all  damages  resulting  from  their 
unfenced  condition;  statute  im- 
posing such  liability  may  pre- 
scribe means  of  ascertaining  and 
enforcing  the  same.  IllinoiB 
Central  K.  Co.  v.  Crider  (Tenn.), 
157. 

Abutting  owners  may  be  em- 
powered to  require  railroad  com- 
panies to  put  in  cattle-guards 
when  deemed  necessary;  stat- 
ute constitutional.  Birmingham 
Min.  R.  Co.  V.  Parsons  (Ala.), 
228. 

Action  to  enforce  against  rail- 
road company  duty  of  fencing 
track.  Necessary  allegations 
under  the  stock-killing  act  of 
Colorado.  Wadsworth  «.  Union 
Pacific  R.  Co.  (Colo.).  145. 

Charter  right  of  company  to 
buy  and  hold  lands,  same  as 
other  land-owners,  not  violated 
by  requiring  the  company  to 
fence.  Minoeapolis  &  St  L. 
R.  Co.  V,  Emmons  (U.  S.).  169. 

Class  legislation  in  making  statute 
applicable    only   to    unfenced 
'  railroads;  statute  not  construed 

as,  where  end  sought  is  preven- 
tion of  accidents.  Illinois  Cen- 
tral R.  Co.  «.  Crider  (Tenn.), 
167. 

Damages  for  diminution  in  value 
of  adjoining  land,  caused  by 
failure  to  fence  track,  may  he 
allowed  under  police  power. 
Minneapolis  &  St.  L.  R.  Co.  v. 
Emmons  (U.  S.),  169. 

Duty  of  companies  to  fence  track 
when  requested  by  abutting 
owner;  constitutional  law.  Bir- 
mingham Min.  R.  Co.  V,  Parsons 
(Ala.),  22& 
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FENCES— OmitmcMl. 

Duty  of  company  to  fence  track 
running  parallel  with  highway. 
Missouri  Pacific  R.  Co.  «.  Eckel 
(Kan.),  174. 

Lessees  of  land  along  track  having 
opened  railroad  fence,  one  who 
has  a  license  to  pasture  upon 
such  land  cannot  recover  the 
value  of  the  sheep  killed.  Mc- 
Coy «.  Bouthem  Facific  R  Co. 
(Cal.),  182. 

Liabilitv  for  frightening  animal 
straymg  upon  right  of  wa^  by 
reason  of  the  unf  enced  condition 
of  track.  Missouri  Pacific  R 
Co.  V.  Gill  (Ean.),  183. 

Liabilitv  for  frightening  animal 
straying  upon  tracks  through 
gaps  in  a  fence  which  the  oom- 

Sany  was  bound  to  maintain, 
t.  Louis,  I.  M.  &  8.  R.  Co.  o. 
Ferguson  (Ark.),  188. 

Liability  for  frightening  animal 
stra3ring  upon  unf  enced  track. 
Missouri  Pacific  R.  Co.  v.  Eckel 
<Kan.),  174. 

Liability  for  injury  to  stock  enter- 
ing upon  track  through  opening 
in  fence  where  the  company 
was  bound  to  erect  a  gate.  Mc- 
Coy f).  Southern  Pacific  R.  Co. 
(Cal.),  182. 

Negligence  in  maintaining  defec- 
tive fences;  variance  between 
complaint  and  evidence.  Mc- 
Master  «.  Montana  Union  R.  Co. 
(Mont.).  195. 

Nefligence  in  not  keeping  gates 
cTo^  and  locked;  special  find- 
ings of  jury  not  disturbed.  Mc- 
Master  o.  Montana  Union  R.  Co. 
(Mont.),  195. 

Opening  fence  with  consent  of 
company,  with  understanding 
that  company  would  substitute 
a  gate,  makes  it  the  duty  of  the 
company  to  erect  gate  within 
reasonable  time.  McCoy  v. 
Southern  Pacific  R  Co.  (Cal.), 
132. 

Police  power  allows  legislature  to 
impose  consequential  dama^ 
upon  railroad  companies  for 
failure  to  fence.  Minneapolis  & 
St.  L.  R.  Co.  V,  Emmons  (U.  S.), 
169. 

<—  exercised  in  interest  of  gen- 
eral public  compelling  railroad 
companies  to  fence  their  tracks. 
Illinois  Central  R  Co.  «.  Crider 
(Tenn.),  157. 


FENCES— OmtffHMl. 

Punitive  damages  for  faOuie  to 
fence  tracks  imposed  under  po> 
lice  power  of  state;  impoeitioii 
of  attorney's  fees.  Illinois  Cen- 
tral R  do.  «.  Crider  (Tenn.), 
167. 

Taking  propertv  without  due  pro- 
cess of  law;  damages  for  dimin- 
ished value  of  land  caused  bv 
failure  to  fence  railroad  track 
not  construed  as.  Minneapolis 
&  St.  L.  R  Co.  V.  Emmons 
(U.  8.),  169. 
FIRES. 

Admission  that  fire  was  communi- 
cated by  defendant's  en^e; 
default  construed  as.  Martm  «. 
New  York  &  N.  E.  R  Go. 
(Conn.),  79. 

Change  of  wind  after  fire  had 
been  set  by  locomotive  not  an 
intervening  cause  so  as  to  aftect 
liability.  Northern  Pacific  R 
Co.  c.  Lewis  C\J,  S.),  86. 

Combustible  material  on  track; 
duty  of  company  not  owning 

rund  ;  negligence.  Kurz  & 
Ice  Co.  «.  Milwaukee  &  N. 
R  Co.  (Wis.),  94. 

Combustibles  on  right  of  way; 
statutory  requirement  that  rail- 
roads keep  clear  right  of  way. 
Northern  Pacific  K.  Ca  v. 
Lewis  (U.  S.).  86. 

Communication  of  fire  from  burn- 
ing depot  Co  storehouse;  evi- 
dence as  to  inflammable  condi- 
tion of  depot.  Cincinnati.  N. 
O.  &  T.  P.  R.  Co.  t>.  Barker 
(Ky.),  106. 

Contract  exempting  railroad  from 
liability  for  damages  by  fire  re- 
sulting from  negligent  use  of 
its  engine  void  under  Iowa 
statute.  Qriswold  9.  Illinois 
Central  R  Co.  (Iowa),  100. 

Contributory  negligence.  Burden 
of  proof  rests  upon  defendant, 
unless  plaintiff's  evidence  tends 
to  prove  him  ^ilty  of  such 
negligence.  Smith  v.  Chicago, 
M.  &  St.  P.  R  Co.  (So.  Dak.), 
128. 

in  building  house  near  rail- 
road track;  recovery  not  barred. 
Cincinnati,  N.  O.  &  T.  P.  R 
Co.  V.  Barker  (Ky.),  106. 

of  farmer  injured  by  fire  in 

not  clearing  ground.  iNorthem 
Pacific  R  Co.  V,  Lewis  (U.  8.), 
86. 
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JIREQ— Continued. 

Contnburoiy  negligence  of  owner 
of  house  in  scattering  inflamma- 
ble material  along  rauroad  track. 
Eurz  &  H.  Ice  Co.  v.  Milwaukee 
&  N.  R.  Co.  (Wis.),  W. 

— ^  presumption  that  plaintiff 
was  not  guilty  of;  duty  of 
court  to  so  instruct  jury.  Smith 
V.  Chicago,  M.  &  Bl  P.  R.  Co. 
(Bo.  Dak.),  128. 

Default  of  railroad  company  when 
sued  for  damages  admits  that 
fire  was  communicated  by  de- 
fendant's engine.  Martin  «. 
New  York  &  N.  E.  R.  Co. 
(Conn.),  79. 

Defective  spark-arrester;  aUega- 
tion  that  engine  was  ''so  neg- 
ligently, carelessly,  and  insuf- 
ficiently constructed  and 
equipped"  as  to  emit  large 
sparks  of  fire,  included  condi- 
tion of  engine  as  to  defects  re- 
sulting from  original  construc- 
tion, or  caused  by  use  and  wear. 
Smith  «.  Chicago,  M.  &  St.  P. 
R.  Co.  (So.  Dak.),  128. 

Estoppel  of  company  to  deny  that 
it  assumed  possession  of  cotton 
for  which  it  had  issued  bUls  of 
ladin|^ ;  application  of  statute. 
Martm  «.  St  Louis,  I.  M.  &  S. 
R.  Co.  (Ark.),  112. 

Svidence  as  to  combustible  condi- 
tion of  depot  from  which  fire 
was  communicated  to  store- 
house. Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  t>.  Barker  (Ky.),  106. 

-^  as  to  other  fires  at  other 
times  admissible  as  tending  to 
prove  possibility  that  some  loco- 
motive caused  the  fire,  and  that 
there  was  negligence.  Northern 
Pacific  R.  Co.  V.  Lewis  (U.  S.), 
86. 

— ^  of  other  fires  caused  by  par- 
ticular locomotive  not  overcome 
by  evidence  that  engine  was 
properly  equipped  with  spark- 
arresting  appliances.  Smith  «. 
Chicago,  M.  &  St.  P.  R.  Co. 
(So.  Dak.),  128. 

—  of  other  fires;  admission  of 
same  not  reversible  error.  Mar- 
tin V.  St.  Louis,  L  M.  &  S.  R. 
Co.  (Ark.),  112. 

— ^as  to  value  of  property 
burned;  tax-list  not  admissible. 
Martin  v.  New  York  &  N.  £.  R. 
Co.  (Conn.),  79. 

>f  diy  gzaas  on  right  of  way. 


FIRES—  Qmtiwued. 

where  statute  requires  railroads 
to  keep  right  of  way  clear  of 
same  and  other  combustibles. 
Northern  Pacific  R.  Co.  9.  Lewis 
(U.  S.).  86. 

Failure  to  move  cotton  owing  to 
press  of  business  not  direct  and 
proximate  cause  of  fire  so  as  to 
render  company  liable  where 
cotton  was  consumed  by  fire  on 
account  of  delay.  Martin  v.  St. 
Louis.  L  M.  &  S.  R.  Co.  (Ark.), 
112. 

Inflammable  material  scattered 
along  railroad  track  bv  owner 
of  building  burned.  Contribu- 
tory negligence.  Eurz  &  H. 
Ice  Co.  V.  Milwaukee  &  N.  R 
Co.  (Wis.),  94. 

Liabilitv  of  railroad  company  for 
permitting  cotton  to  remain 
where  it  was  burned  after  bills 
of  lading  were  issued  therefor; 
company  not  liable  where  it 
had  not  actually  assumed  pos- 
session. Martin  v.  St.  Louis,  I. 
M.  &  B.  R.  Co.  (Ark.},  112. 

Liability  of  company  where  fire  is 
communicated  from  locomotive 
to  company's  depot,  burning, 
without  intervening  cause,  to 
plaintiff's  property.  Martin  «. 
New  York  &  N.  £.  R.  Co. 
(Conn.),  79. 

Negligence  in  using  shingle  roof 
on  oiepot  where  spark-throwing 
locomotives  are  used.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  «. 
Barker  (Ky.),  106. 

Negligence  need  not  be  shown  if 
property-owner  is  free  from 
contributory  negligence.  Mar- 
tin t>.  New  York  &  N.  E.  R.  Co. 
(Conn.),  79. 

Negligence  in  operating  defective 
locomotive;  sufficiency  of  com- 

Slaint.  Smith  «.  Chicago,  M.  & 
t.  P.  R.  Co.  (So.  Dak.), 
128. 

Negligence  of  railroad  company 
in  construction  and  operation 
of  en|:ine.  Eurz  &  H.  Ice  Co. 
«.  Milwaukee  &  N.  R.  Co. 
(Wis.),  94. 

Personal  property  as  well  as  realty 
included  under  statute  making 
railroads  liable  "when  any  in- 
jury is  done  to  a  buildins  or 
other  propertv.'"  Martin  «.  New 
York  &  N.  E.  R.  Co.  (Conn.), 
79. 
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Proximate  cauM.  Faihire  of  rail- 
road  to  furnish  sufficient  tians- 
portation  faciiities  for  cotton 
not  tbe  direct  cause  of  fire,  so 
as  to  ronder  company  liable 
where  cotton  was  burned  by 
reason  of  delay.  Martin  e.  St. 
Louis,  I.  M.  ft  &  R  Co.  (Ark.), 
112. 

—  injury  directly  traceable  to 
fire  started  by  looomoiive;  com- 
wny  liable.  Martin  «.  l^ew 
York  A  K.  E.  R.  Co.  (Conn.), 
79. 

-^—  company  liable  for  damage 
by  fire  spreading  from  depot 
which  was  set  on  fire  by  its 
locomotiye.  Cincinnsti,  N.  O. 
&  T.  P.  R.  Co.  t.  Barker  (Ky.), 
106. 

Statutory  liability  for  damage  by 
fire  communicated  by  locomo- 
tiTes;  recoTery  had  without 
showing  negligence,  if  property 
owner  u  free  from  contributory 
negligence.  Martin  «.  New 
York  &  N.  £.  R.  Co.  (Conn.), 
70. 

Trespasser  on  United  States  lands 
may  recover  value  of  wood  cut 
without  permiBsion,  burned  by 
negligent  operation  of  k)como- 
tive.  Northern  Pacific  R.  Co. 
e.  Lewis  (U.  8),  86. 

Yalue  of  property  burned;  prior 
tax  valuation,  in  which  build- 
ings are  valued  at  less  than 
damages  sued  for,  not  admis- 
sible by  railroad  to  show  a  less 
value.  Martin  e.  New  York  & 
N.  E.  R.  Co.  (Conn.).  7ft. 
mOHWAYS. 

See  Strbxts  akd  Highwatb. 
INDEPENDENT  CONTRACTORS. 

See  CONTRACTOBS. 

INJUNCTION. 

Construction     of     railroads     in 
streets.  See  Strebtb  a»d  High- 
ways. 
INTERSTATE  COMMERCE. 

Regulation  of  interstate  com- 
merce ;  requirement  to  post 
time  of  arrival  of  trains  not 
construed  as.  State  e.  Indiana 
&  S.  R.  Co.  (Ind).  354. 
INTERSTATE  COMMERCE  ACT. 

See  Trusts  and  Coxbikations. 

Steamboat  and  railroad  lines  be- 
longing to  single  company  not 
construed  as  connecting  lines 
under  Interstate  Commerce  Act. 


INTERSTATE  (X>MMSRCE  ACT— 

liwaoo  RAN.  Co.  e.  Oregon 
S.  L.  ft  U.  N.  R.  Co.  (C.  C),  1. 

Transportation  company  operating 
railroad  and  steamship  nnes  Dot 
required  to  allow  steam  bonts  of 
competing  line  to  land  at  its 
wharf.  Ilwaco  R.  &  Nav.  Co. 
V,  Oregon  8.  L.  A  U.  N.  R  Co. 
(C.  C).  1. 
JX7DICIAL  DECISION. 

Judicial  opinion  not  amounting  to 
Judicial   decision.    Wadsworth 
e.  Union  Pacific  R  Co.  (Colo.), 
145 
JURISDICTION. 

See  United  Statbb  Coubtb. 
LEASE. 

See  Trusts  and  Combinationb. 
LIMITATIONS. 

Limitation  of  time  for  bringing 
action  for  damages  caused  ^ 
tracks  in  street.  Omaha  &  R. 
V.  R  Co.  V.  Moschel  (Neb.), 
674. 
MANDAMUS. 

To  compel   location  of   railroad 
station.    See  StaHonb. 

To  enforce  private  right.    Florida 
Central  &  P.   R    Co.  v.  State 
(Fla.),  806. 
MASTER  AND  SERVANT. 

Contributory  negligence  of  servant 
precludes  recovery  of  damages 
for  injury,  although  employer 
had  promised  to  furnish  tools, 
the  lack  of  which  caused  the  in- 
ury.    Gowen  e.  Harley  (C.  C), 


^ 


Duty  of  master  to  furnish  tools ; 
employer  not  liable  for  damages 
where  servant  was  guilty  of  con- 
tributory negligence.  Gowen  e. 
Harley  (C.  C.),  888. 

Employers  not  obliged  to  furnish 
tools  for  prosecution  of  work 
which  requires  mere  manual 
labor  and  can  be  performed 
without  the  use  of  to«lB.  Gowen 
e.  Harley  (C.  C).  2S». 
MUNICIPAL  CORPORATIONS. 

Control  of  municipal  corporations 
over  streets.  See  Stbbbt  Rail- 
watb. 

Steam  railroads  in  streets.     See 

StRBETS  AN»  fflOSWAYB. 

(NEGLIGENCE. 

See  Animals;   I^EiMSBa;   Fibbs: 

Pasbbnqbbs;  SfeAtionB;  ftrBBBT 

Railways. 
I        Railroad  oomfMjr  Mi  BttMs  for 
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in  Juries  caused  by  boiler  explo- 
fllon  wbere  defect  in  boiler  was 
latent  and  the  company  had  ap- 
plied proper  tests  to  discover  the 
capacity  of  the  boiler.  Rich- 
mond ^k  D.  R  Co.  «.  Elliott 
(U.  S.),  267. 
Bailroad  company  not  liable  for 
injuries  to  employ^  of  another 
company  using  defendant's 
yaros.  for  injunes  caused  by 
explosion  of  engine,  where  an 
engine  was  properly  and  care- 
fully handled.  Richmond  A  D. 
R.  Co.  V,  Elliott  (U.  S.),  267. 

ORDINANCES. 

See  Strbbt  Railways;  Stbebtb 

Ain>  EbGHWATB. 

PARTIES. 

Substance  of  ludiclal  pleadings 
must  be  regarded  In  determining 
ri^ts  of  parties.  Wadsworth 
«.  Union  Pacific  R.  Co.  (Colo.), 
145 
PASSENGERS. 

See  Tickets  asd  Farbs. 

Personal  injury.  Negligence  of 
street-railway  company,  where 
person  in  attempting  to  board 
At  was  injured  by  car  running 
in  opposite  direction.  Forwood 
V.  Ibronto  (Ont),  445. 

pi<e;ading. 

Amendments;  discretion  of  trial 
court  in  permitting  or  ref  u^g; 
review  on  appeal.  Omaha  & 
IL  y.  R  Co.  9.  Moflchel  (Neb.)» 
674 

RENTALS. 

See  Vvjom  Dbfot  Compamt. 
SCALPERS. 

SeeTiGKvra. 
STATIONS. 

Bee  UmioN  Dbfot  Coicfaht. 
Xiooation. 

Authori^  of  oouits  to  oontrol 
oompany's  discretion  In  location 
of  its  statlon-buildingB.  Florida 
Central  A  P.  R  Co.  •.  State 
(I^a.),  806. 

(krti(frari  to  refiew  actbns  of 
coDunissioners  in  authorizing 
relocation  and  consolidation  or 
stations.  Cunninghams.  Board 
«f  Com'rs  (Msss.),  801. 

Ctonmlldatlon  of  two  stations  by 
rel)cation  at  one  point  in  one 
proceeding  U  valid  when  done 
irith  special  regard  for  the 
public  convenience.     Cunning- 


STATIONS— OMU^tMi 
ZiooflMoii^  QmUmtsd. 

ham  «.  Board  of  R   Com'rs. 
(Mass.),  801. 

Contracts  undertaken  to  obligate 
company  to  estabUsh  depot  ex- 
clusiYeiy  at  a  particular  point 
Toid  as  against  public  policy. 
Florida  Central  &  P.  R.  Co.  v. 
State  (Fla.),  806. 

Mandamui  does  not  lie  to  compel 
lailroad  companies  to  locate 
stations  at  particular  place. 
Florida  Central  &  P.  R.  Co.  v. 
State  (Fla.),  806. 

Statutes  which  provide  that  no 
passenger  stanon  established 
for  five  years  shall  be  aban- 
doned without  consent  of  legis- 
lature, and  that  stations  may  be 
relocated  with  the  consent  of 
railroad  commissionei^  and  local 
authorities,  are  not  in  conflict. 
Cunningham  e.  Board  of  R.  R 
Com'rs^Iass.),  801. 

Regulation  and  relocation  of  sta- 
tions; tendency  of  Massachu- 
setts ledslature  to  place  same 
within  the  (deration  of  general 
laws.  Cunninghun  v.  Board  of 
R.  ComYs  (Mass.),  801. 

Right  of  railroad  companies  to 
establish  and  re-establish  their 
depots  wherever  the  public 
welfare  may  require.  Iflorida 
Centnl  P.  R.  Co.  v.  State  (Fla.), 
806. 
itatiou  Blaokboards. 

Notice  of  arrival  of  trains;  statute 
valid  which  provides  that  com- 
panies shall  post  in  depot  a 
Mackboard,  upon  which  shall 
be  vnritten  the  fact  whether 
trains  ate  on  time  or  not,  and 
prescribe  penalties.  State  v. 
Indiana  A  8.  R  Co.  (Ind.),  254. 
**  Passenger  depot;"  term  used  as 
synonymous  with  "station"  in 
statute  requiring  notice  of  time 
of  arrival  of  tiams  to  be  written 
on  blackboard.  State  e.  Indiana 
A  6.  R.  Co.  and.).  264. 

Penalties  recoverable  under  stat- 
utes requiring  notice  of  time 
of  arrival  of  trains  to  be  posted; 
separate  penalties  may  be  re- 
oovered  in  rejgard  to  each  train. 
State  V.  Indiana  ft  S.  R  Co. 
(Ind.).  284. 

Posting  time  of  arrival  of  trains; 
statute  requiring,  not  attempted 
re^rnlntion   nf    Interstate    com- 
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STATIONS— OmtfntMi. 
SUitioii  Bbckboards—Omi^niMf. 
meroe.    State  v.  Indiana  &  S. 
R.  Oa  (Ind.),  254. 

Statute  requiring  time  of  arrival 
of  trains  to  be  posted,  not  class 
legislation  by  reason  of  applying 
only  to  stations  where  teiegrapn 
office  was  located.  State  «. 
Indiana  &  S.  R.  Co.  (Ind).,  254. 

Statute  requiring  time  of  arrival 
of  trains  to  be  posted  not  un- 
constitutional because  declaring 
that  penalties  shall  be  divided 
between  prosecuting  attorney 
and  school  fund.  State  «.  In- 
diana &  S.  R.  Ck).  andX  254. 

Statutorv  regulation  requiring  no- 
tice oi  time  of  arrival  of  trains 
not  invalid  by  reason  of  giving 

erosecuting  attorney  an  interest 
I  the  amount  of   penalty  re- 
covered.   State  «.  Indiana  A  S. 
R  Co.  (Ind-).  2M. 
J^Jnxies  at  Station. 

Contributory  negligence  of  pas- 
senger in  alighting  upon  defec- 
tive platform;  law  does  not 
impose  same  care  upon  pas- 
sengers as  upon  servants  of  com- 
Sany.  Ohio  &  Miss.  R.  Co.  v. 
tansberry  (Ind.).  285. 

Crossing  track  to  reach  station ; 
duty  of  railroad  companj^  to  ex- 
ercise extraordinary  diligence 
in  managing  trains  at  such 
crossing.  Louisville,  N.  O.  & 
T.  R.  Co.  «.  Hirsch  (Miss.),  291. 

Defective  premises;  liabilitv  of 
railroad  company  for  death  of 
shipper  of  live-stock  who  was 
compelled  to  cross  a  defective 
bridge  at  station  in  order  to  care 
for  stock,  niinois  Central  R 
Co.  «.  Foley  (C.  C),  278. 

Defective  platform  ;  care  required 
of  passenger  in  using.  Ohio& 
Miss.  R.  Co. «.  Stansberry  (Ind.), 
285. 

Defective  premises ;  repairing 
bridge  leading  to  railway  sta- 
tion ;  railroad  company  liable 
for  injuries  received  upon  said 
bridee  where  it  had  begun  to 
use  tne  bridge  for  its  i)assengers 
before  the  completion  of  same. 
Qilmore  v.  Philadelphia  ft  R.  R. 
Co.  (Pa.),  279. 

Intervening  track  between  station 
and  business  part  of  town  ;  per- 
sons crossing  same  presumed  to 
cross  at  in^tation  of  railroad. 


STATIONS—Oma'ntMrl. 
iBJiirieB  at  Station — Ckmtinued, 
Louisville,  N.  O.  &  T.  R.  Co.  «l 
Hirsch  (Miss.).  291. 
Intervening  track  between  train 
and  station  ;  passenger  alighting 
from  train  at  night  may  recover 
for  injuries  caused  by  passing 
train  while  he  was  assisting  fe^ 
low-passenger  to  alight.    Rich- 
mond &  D.  R.  (3o.  «   Powers 
(U.  8.),  296. 
Liability  of  company  for  death  of 

gerson  caused  by  defective 
ridge  while  passing  to  station 
to  purchase  ticket.  Gilmore  «. 
Philadelphia  &  R.  R.  Co.  (Fk.), 
279. 

Liability  of  company  for  personal 
injuries  resulting  from  failure 
to  maintain  railing  on  bridge 
near  station.  Illinois  Central 
R.  Co.  «.  Foley  (C.  C).  278. 

Negligence  of  company  in  failing 
to  give  proper  signals  of  ap- 
proach of  train  upon  track  be- 
tween passenger  train  and  sta- 
tion. Kichmond  &  D.  R.  Co.  m 
Power  (U.  S.),  29ti. 

Passengers  not  required  to  exer« 
else  particular  care  in  looking 
for  defects  in  platform.  Ohio 
&  Miss.  R.  Co.  V.  Stansberry 
(Ind.).  285. 

Railroad  company  liable  for  in- 
jury caused  by  reason  of  defec- 
tive bridge  where  same  could 
be  properly  considered  as  part 
of  depot-grounda.  DUnois  Cen- 
tral R.  Co.  «.  Foley  (C.  C),  273. 
Frightening  Honea. 

Contributory  negligence  of  plain- 
tiff in  remainmg  in  way  while 
railroad  train  was  approaching 

'  station.  Flagg  e.  Detroit  &  0. 
G,     T.     J.    R.    Co.    (Mich.), 

Liability  of  comi>any  for  injuries 
caused  bv  reason  of  horses  be- 
coming frightened  whfle  enter- 
ing  on  depot-grounds'  special 
crossing,  where  the  oompttny 
failed  to  give  the  signal  required 
at  highway  crossings.  Loner- 
gan  V,  Illinois  Central  R.  Co. 
(Iowa),  828. 

Railroad  company  not  liable  for 
injuries  caused  by  horses  be- 
coming frightened  at  engine,  al- 
though a  screen  along  the  tnck 
at  the  station  might  have  pre- 
vented accident.    Flagg  «i  De 
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STATIONS-  OonUnwd. 
Frightening  HoraM — OonttMied. 
troit  &  C.  G.  T.   J.    R.    Go. 
(Mlcli.),  817. 

Bequirement  to  ring  bell  at  cross- 
ings, failure  to  give  required 
signal  makes  railroad  company 
liable  for  iujury  caused  by 
bones  becoming  frightened 
while  on  depot-grounds  special 
crossing.  Lonergan  v.  Illinois 
Central  R.  Co.  (Iowa),  828. 

Screen  along  railroad  track  at  sta- 
tion; railroad  company  not  re- 
quired to  maintain  same  where 
it  appeared  that  such  screen 
would  be  a  great  inconyenience 
to  the  public  and  the  company. 
Flagg  V.  Detroit  &  C.  G.  T.  J. 
RCo.  (Mich.),  817. 
STATUTES. 

Rule  for  construction  of  statute 
where  part  of  it  is  void.  Wads- 
worth  V.  Union  Pac.  R.  Co. 
(Colo.),  145. 

Repeals  and  amendments  of  stat- 
utes by  implication;  recital  in 
caption.  Illinois  Central  R.  Co. 
c.  Crider  (Tenn.),  167. 

Supplementary  statute;  suflSciency 
of   title.    Faterson   R.    Co.   «. 
Grundy  (N.  J.).  486. 
STOCK  AND  STOCKHOLDERS. 

See  Street  Railways. 

Tinansfer  by  stockholder  of  entire 
stock  of  corporation,  with  con- 
dition subsequent  to  such  trans- 
fer; such  stockholder  may  main- 
tain action  for  broken  condition, 
though  his  company  had  vio- 
lated a  certain  contract  pre- 
viously made  with  the  defend- 
ant company,  so  as  to  prevent 
the  fulfilment  of  the  condition. 
Blagen  v.  Thompson  (Ore.),  680. 
STREETS  AND  HICfaWAYS. 
Railroads  in  Streets  Oenerally. 

Duty  of  railroad  company  to  re- 
store highway  to  former  condi- 
tion of  usefulness;  fine  may  be 
imposed  for  failure  therein. 
State  e.  Ohio  R.  R.  Co.  (W. 
Va.).  641. 

Estoppel  of  city  to  deny  validitv 
of  ordinances  grantinc^  to  a  rail- 
road company  franchises  to  oc- 
cupy certain  streets.  City  of 
Seattle  v,  Columbus  A  P.  8.  R. 
Co.  (Wash.),  618. 

Exclusive  use  of  street ;  company 
having  used  but  one  track  for 
many  years  under  grant  of  so 


STREETS  AND  HIGHWAYS. 
Railroads  in  Streets  Generally — 
Continued, 

much  of  street  as  might  be 
necessary,  cannot  restrain  an- 
other company  from  construct- 
ing track  on  remainlne  portion. 
Pennsylvania  S.  V.  Jti.  Co.  e. 
Philadelphia  &  R.  R  Co.  (Pa.), 
610. 

Bzclusive  use  of  street;  grant  of 
right  to  select  route,  with  au- 
thority to  construct  railroad  to 
and  through  a  city,  and  to  oc- 
cupy so  much  of  specified  streets 
as  nifty  be  necessary,  does  not 
give  exclusive  rieht  to  occupa- 
tion of  streets  designated.  Penn- 
sylvania &y.  R.  Co.  «.  .Phila- 
delphia &  R.  R.  Co.  (Pa.),  610. 

Franchise  to  construct  and  operate 
railroad  in  street  cannot  be  ar- 
bitrarily revoked  where  city  has 
acquiesced  in  failure  of  railroad 
company  to  observe  specifica- 
tions in  ordinance.  Seattle  e. 
Columbus  &  P.  S.  R.  Co. 
(Wash.),  618. 

«^  to  construct  railroad  upon 
street  cannot  be  arbitrarily  re- 
voked by  a  city,  notwithstand- 
ing line  was  not  completed  with- 
in specified  time  wbere  road 
was  subsequently  appropriated 
for  several  years.  Seattle  v.  Co- 
lumbus &  P.  S.  R.  Co.  (Wash.), 
618. 

Grade  of  street-crossing  cannot  be 
raised  by  city  so  as  to  absolutely 
prevent  railroad  from  maintain- 
ing track  across  such  street,  un- 
der franchise  previously  gran  ted. 
Seattle  «.  Columbus  &  P.  S.  R. 
Co.  (Wash.),  618. 

Grant  by  city  of  right  of  way 
through  streets  located  upou 
tide-land;  validity  of  ordinance 
not  affected  by  reason  of  title  to 
such  lands  being  held  in  trust 
for  future  state.  City  of  Seattle 
«.  Columbus  &  P.  S.  R.  Co. 
(Wash.),  618. 

Grant  of  franchise  to  railroad  com- 
pany provisional,  unless  limited 
injprant.  Seattle  e.  Columbus 
&  P.  S.  R.  Co.  (Wash.),  618. 

Grant  of  right  to  use  streets  neces- 
satY  for  construction  of  track, 
sidings,  etc.,  does  not  give  ex- 
elusive  riffht  to  occupy  streets 
designatea  where  whole  width 
of  street  is  no^reasonablyneces- 
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8TBEBT8  AND  HIOHWATB. 
BatlroaAi  in  flCrMtg  Qwiwlly— 
CfanUntted, 

aary.  Penntylvanla  6.  Y.  R. 
Co.  9.  Philadelphia  &B.  R.  Co. 
(Pa.),  610. 

Highway  uaad  for  railroad  pur- 
poses; railroad  companT  may  be 
,  indicted  for  maintaiDuig  nui- 
sance, where  same  is  not  restored 
to  former  condition.  State  «. 
Ohio  B.  B.  Co.  (W.  Va.).  641. 

Nuisance;  obstruction  of  alley  by 
construcUng  railroad  in  street, 
construed  as.  Harvey  «.  Georgia 
Southern  &  F.  R.  Co.  (Ga.),  480. 

Power  of  city  to  improve  and  grade 
atreets  cannot  be  arbitrarily  used 
to  extent  of  destroying  railroad 
franchise  previously  granted. 
Seattle  v.  Cfolumbus  &  P.  S.  R. 
Co.  (Wash.),  618. 

Property  rights  acquired  by  rail- 
road company  by  virtue  to  con- 
atruct  and  operate  ndlroad  pro- 
visional, unless  limited  In  grant. 
Seattle  v.  Columbus  ft  P.  S.  R. 
Co.  (Wash.)*  618. 
Bl|^  of  Abutlan. 

Action  for  damages  where  access 
to  business  stand  is  obstructed; 
pvoapective  advantage  to  abut- 
ting owner  cannot  be  aet  off 
agunst  the  business.  Harvey  e. 
(Morgia  Southern  ft  F.  R.  Co. 
(Ga.),  680. 

Abutters,  though  not  owning  fee, 
mav  have  their  rights  of  access 
and  quiet  enjoyment  protected 
by  injunction  when  illegally  in- 
vaded. Hart  e.  Buckner  (C.  C), 
480. 

Answer  of  defendant  tonbutter'a 
action ;  plea  of  license  from  city 
relied  on  as  a  defence  not  stricken 
out.  Hatch  e.  Tacoma  O.  ft  G. 
H.  R.  Co.  (Wash.),  684. 

Addition^  burden  from  use  of 
street  for  steam  railroad;  abut- 
ting owner  entitled  to  corapensar 
tion,  although  fee  of  street  is  in 
city.  White  v.  Northwestern 
N.  Car.  R.  Co.  (N.  Car.),  706. 

Bridge  over  street  held  to  impose 
new  servitude,  for  which  owner 
of  fee  might  recover.  Jones  «. 
Brie  ft  WT  V.  B.  Co.  (Pa.),  664. 

— -*  Necessary  inconveniences  re- 
sulting from  operation  of  trains 
held  to  be  damnum  ab$gue  i^fu- 
ria.  Jones  e.  Brie  ft  W.  V.  R. 
Co.  (Pa.)  664. 


STRBETS  AND  HIGHWATS. 
Bifbta  of  AbQitmn^ikmUnwd, 

QUbBXifAng  grade ;  company  acting 
under  statutory  command  not 
clothed  with  immunity  of  mu- 
nicipal corporations.  Bigoert  e. 
Lake  Shore  ft  M.  S.  R.  Ca 
(Ind.),  648. 

Company   performing   duty 

Imposed  by  law  not  liable  to 
abutters  for  damages.  Rauen- 
atein  v.  New  York,  L.  ft  W.  R. 
Co.  (N.  Y.),  655. 

City  granting  right  to  uae  street 
not  a  proper  part^  defendant  to 
action  against  railroad.  Hatch 
«.  Tacoma,  O.  ft  G.  H.  R  Ca 
(Wash.),  684. 

Damages.  Consequential  damages 
not  allowed  on  account  of  abut- 
ments of  railroad  bridge  bnilt 
over  street.  Jones  e.  Bns  ft  W. 
V.  R.  Co.  (Pa.).  664. 

for  past  and  future  injuries; 

elements  of,  after  expiration  of 
limitation  period,  excluded  from 
oonsideratlon.  Omaha  ft  R  Y. 
R.  Co.  e.  Moschel  (Neb.),  674. 

— ^  Business-stand  abutting  up<Mi 
alley  may  sustain  special  dam- 
ages by  the  constniction  and 
operation  of  railroad,  bv  reason 
of  access  being  denied  to  cus- 
tomers. Harvey  v.  Georgia 
Southern  ft  F.  R.  Co.  ((^). 
680. 

Depreciation  in  value  of  properly 
abutting  on  street  croasea  by 
railroad.  Continuing  injury. 
Limitation  of  action.  Omaha 
ft  R.  Y,  R.  Co.  e.  Moschel 
(Neb.),  674. 

Basement  of  abutting  owner;  rafl- 
road  companv  ifible  for  de- 
atruction  of,  tnou|^  lioenaed  by 
dty  to  use  street.  lieavenworth, 
N.  ft  S.  R.  Ck>.  e.  Curtan  (Ban.), 
686. 

«^  lot-owners  entitled  to  dam- 
ages for  obstruction  of  access  to 
premises,    though   no  part  of 
aame  haa  been  taken  for  railroad 
purposes.    Leavenworth,  N.  ft 
L  R.  Co.  e.  Curtan  (Kan.),  686. 

Foe  of  street  in  abutting  owners. 
Company  liable  for  damages, 
although  caused  by  acts  au- 
thorise by  statute.  Egbert  «. 
Lake  Shore  ft  M.  &  K.  Ca 
(Ind.),  648. 

Fm  of  street  in  dty;  abutters  en* 
titled  to  compenaation  for  spe- 
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STRBSTS  AND  HIGHWAYS. 
Rights  of  Abnttan— CSm(>iitidtf. 
cial  iojuries.   Hatch  «.  Tacoma, 
O.  &  G.  H.  R.  Co.  (Wash.), 
684. 

Franchise  from  city  does  not 
abield  company  against  liability 
for  damages  to  abutting  owners. 
Hatch  «.  Taooma,  O.  &  G.  H. 
R.  Co.  (Wash.).  684. 

Grant  of  right  of  way  through 
land  not  a  release  from  damages 
for  occupation  of  street.  Egbert 
«.  Lake  Shore  &  M.  8.  R  Co. 
(Ind.),  648. 

Injunction  held  not  to  lie  to  re- 
strain company  from  construct- 
ing road  in  street  where  no 
physical  injury  was  done  to 
abutter's  property.  D.  M.  Os- 
borne V.  Missouri  Fftc.  R.  Co. 
(U.  8.),  694. 

Limitation  of  time  for  brlnghig 
action  for  damages  cansea  hv 
tracks  in  street.  Omaha  A  R 
y.  R.  Co.  V,  Mo6chel(Neb.),  674. 

Obstruction  of  access  so  as  to  per- 
mit damages  to  be  reoovered 
does  not  occur  where  sufficient 
space  for  vehicles  b  left.  Chi- 
cago, E.  A  W.  R.  Co.  0.  Union 
L  Co.  (Kan.),  679. 

Obstructions;  abutter  may  reoover 
all  special  damages  suffered 
prior  to  commencement  of  ac- 
tion, but  cannot  recover  for  sup- 
posed depreciation  of  proper^ 
upon  grounds  of  permanent 
appropnation.  Chici^;o,  K.  A 
W.  R.  Co.  9.  Union  L  Ca 
(Ran.),  679. 

«—  Permanent  obstructions  to 
alley  by  railroad  constructed  in 
street.  Leavenworth,  N.  A  S. 
B.  Co.  «.  Curtan  (Kan.),  686. 

— ^  to  alley  by  reason  of  con- 
struption  and  operation  of  rail- 
road; special  diamage  to  busi- 
ness-stand. Hurvey  v.  Georgia 
Southern  A  F.  R.  Co.  (Ga.),  680. 

—r-  to  alley  by  railroad  in  street; 
Increase  of  value  of  abutting 
property  cannot  be  set  off  by 
Inli^ries  to  business.  Harvey  «. 
Georgia  Southern  A  F.  R.  Co. 
(Ga,),  680. 

—  or  access  to  property;  extent 
of  injury  necessary  to  support 

rion,    Leavenworth,  K.  A  S. 
Co.  9.  Curtan  rKan.),  686. 
Statutory  remedy  for  compensa- 
tion; abutter  held  not  confined 


STB8BTS  AND  HIGHWATB. 
Rights  of  Afaotten — OtmUnued. 
to,  but  entitled  to  maintain  ac- 
tion at  law.    White  9  North- 
western N.  Car.  R.  Co.  (N.  Car. ), 
706. 
STREET  RAILWATS. 
Owierally. 

Abandonment  of  right  to  use  street 
cannot  be  inferred  from  fact  that 
company  has  made  but  limited 
use  of  street  during  time  within 
which  contract  with  city  com- 
pels new  tracks  to  be  laid  and 
new  motive  power  to  be  used. 
Citizens'  St.  K.  Co.  9.  Memphis 
(C.  C),  865. 

Abandonment  of  right  to  use 
street;  clear  intention  must  ap- 
pear. Citizens'  St.  R  Co.  «. 
Memphis  (C.  C),  885. 

ABsignee  or  franchises  assumes 
du^  of  assignor.  Potwin  Place 
9.  Topeka  R.  Co.  (Kan.),  540. 

Authority  to  extend  lines  to  por- 
tion of  certain  streets  lying  ''  be- 
tween *'  Montgomery  street  and 
"Germantown  road"  does  not 
allow  an  extension  along  the 
Germantown  road.  City  of 
Philadelphia  v.  Citizens'  Pass. 
R  Co.  (Pa.),  606. 

Breach  of  contract  to  construct 
street  railway  to  certain  building 
lots;  measure  of  damages  is 
difference  in  value  ot  land 
without  road  on  day  same  would 
have  been  completed  according 
to  contract  ana  what  its  value 
would  have  been  with  road  com- 
pleted. Blagen  o.  Thompson 
(Oreg.),  680. 

City  council  is  trustee  in  control 
of  streets  for  benefit  of  public, 
and  uUra  9ire$  contract  of 
former  council  may  be  repudi- 
ated in  the  interest  of  tbe  pub- 
lic. City  of  Detroit  «.  Detroit 
City  R.  Co.  (C.  C).  887. 

City  cannot  usurp  state  power  of 
creating  franckises  or  taking 
them  away.  Citizens'  St.  R.  Co. 
9.  Memphis  (C.  C),  885. 

City  has  no  power  *'  to  direct  and 
control "  the  location  of  railway 
tracks  in  cases  where  streets  are 
fdready  burdened  to  extent  that 
naiunu  lustice  will  allow,  until 
right  of  way  has  been  con- 
demned. Dooly  9,  Salt  Lake 
Rap.  T.  Co.  (Utah),  518. 

City  not  estopped  from  denying 
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STREET  RAILWAYS-OmlfAtMd. 
Q«n«ndly — OcnUiwued. 

▼aUdit^  of  ordinance  graQting 
extension  of  time  for  occupation 
of  streets,  by  reason  of  fact  that 
company  had  relied  upon  con- 
tract provision  of  said  ordinance 
with  references  to  taxes.  Detroit 
«.  Detroit  aty  R  Co.  (C.  C), 
887. 

Company  duly  organized  cannot 
be  deprived  of  its  rights  to  use 
streets  of  a  dty,  unless  by  its 
own  consent.  Citizens'  St.  R. 
Co.  V.  Memphis  (C.  C),  886. 

Condemnation  of  right  of  way  re- 
quired before  street  railway  mav 
be  constructed.  Dooly  e.  Salt 
Lake  Rap.  T.  Co.  (Utah),  518. 

Consequential  damages  for  breach 
of  contract  to  construct  street 
railway  to  certain  building- lots. 
Blagen  «.  Thompson  (Oreg.), 
680. 

Consolidated  company  retains 
riffht  to  use  street  granted  by 
original  charters  of  consolidat- 
ing companies.  Citizens'  St.  R. 
Co.  «.  City  of  Memphis  (C.  C.)> 
886. 

Corporate  contract  not  construed 
as  part  of  individual  contract 
by  stockholders,  so  as  to  make 
such  stockholders  liable  for  the 
default  of  their  corporation. 
Blagen  v.  Thompson  (Oreg.), 
680. 

Damages  for  breach  of  contract  to 
construct  railway  into  certain 
building  •  lots  ;  consequential 
damages  noar  be  recovered. 
Blagen  «i  Thompeon  (Oreg.), 
680. 

Equitable  relief  to  citr  from  con- 
sequences of  invalid  ordinance 
extending  right  of  street-railway 
corporation  to  occupy  a  street 
for  a  period  of  time  extending 
bevond  limit  of  its  coiporate 
existence;  subsequent  oiximance 
fixing  proper  time  for  occupa- 
tion of  street  was  valid.  De- 
troit V.  Detroit  City  R.  Co. 
(C.  C).  837. 

Exclusive  power  of  city  "  to  per- 
mit, allow,  and  regulate  the 
laying-down  of  traclu  for  street 
cars"  does  not  authorize  grant 
of  exclusive  franchise  in  oc- 
cupation of  streets.  Parkhurst 
«.  Salem  (Oreg  ),  455. 

Exclusive     privileges;     contract 


STREET  RAILWAYS— OmtmiiadL 
Oenarally — CkmUnued, 

protected  by  federal  constitu- 
tion. Citizens'  St.  R.  Co.  «.  City 
R.  Co.  (C.C.),  415. 

Exdusiye  privileges.  Power  of 
city  to  grant  excTusiye  franchise 
to  street  railway  companiea 
Parkhurst «.  Salem  (Oreg.).  455. 

Extensions;  consent  of  municipal 
council  required  by  com- 
pany's charter ;  effect  of  sup- 
plements to  characters  whidL 
are  silent  as  to  requiring  such 
consent  Philadelphia  v.  Citi- 
zens' Pass.  R.  Co.  (Pa.),  608. 

strict  construction  of  charter 

authorizing  extension  of  railway 
lines.  Philadelphia  e.  Citizens' 
Pass.  R.  Co.  (Pa),  608. 

Federal  jurisdiction  of  bill  in 
equity  to  prevent  dty  from 
granting  railway  privileges  to 
competmg  lines ;  sufficiency  of 
complaint.  Citizens'  St.  R.  Co. 
V.  City  R.  Co.  (C.  C),  415. 

Grant  of  "railroad"  privil^gea^ 
such  as  condemnation  of  landa 
and  taking  of  railroad  by  the 
state  does  not  preclude  street- 
ndlway  privileges.  Paterson  R. 
Co.  e.  Grundy  (N.  J.).  486. 

Indefinite  grant  of  franchise  to 
occupy  street;  rights  of  company 
subsequently  formed  to  occupy 
same  street  under  definite  grant. 
Junction  Pass.  R.  Co.  «.  Wil- 
liamsport  Pass.  R.  Co.  (Pa.), 
462. 

Indefinite  location  by  public 
fixed  and  definite  only  so  far  as 
grantee  has  made  selection  of 
streets  and  is  actually  occupy- 
ing them.  Junction  Pass.  xL 
Co.  9.  Williamsport  Pkiss.  R. 
Co.  (Pkiss.),  462. 

Investment  in  street-railway  en- 
terprises ;  adventurers  boxmd  to 
know  statutory  powers  under 
which  city  coundl  acta.  City 
of  Detroit  e.  Detroit  City  K 
Co.  (C.  C).  887. 

Irrevocable  easements  for  any 
stated  length  of  time  cannot  be 
granted  to  a  street-railway  com- 
pany, under  the  general  power 
of  a  municipality  to  permit  rail- 
ways to  be  laid  in  streets.  City 
of  Detroit  v.  Detroit  City  R. 
Co.  (C.  C),  887. 

Mandamus  to  enforce  duties  to 
public.    City  of  Potwin  Place 
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STREET  RAILWAYS— CkmUnued. 
Oenerally —  Continued, 

V.     Topeka    R.    Co.     (E!an.)» 
549. 

Municipal  control  of  street  rail- 
ways ;  right  of  city  to  regulate 
and  control  use  of  streets  not 
enlarged  into  power  of  prohibi- 
tion. Citizeos'  8t.  R.  Co.  v.  City 
of  Memphis  (C.  C),  885. 

Municipality  cannot,  under  its 
general  power  respecting  street 
railways,  grant  a  ng^bt  to  occu- 
py streets  for  a  period  extend- 
ing beyond  the  corporate  life  of 
the  company.  City  of  Detroit 
V.  Detroit  City  R.  Co.  (C.  C), 
8d7. 

Kuisance  in  continuing  railway 
tracks  in  streets  after  time  lim- 
ited in  ordinance;  injunction  to 
restrain  same.  Detroit  v,  De- 
troit City  R.  Co.  (C.  C),  887. 

Obligation  of  contract:  federal 
court  has  jurisdiction  to  prevent 
city  from  granting  to  a  corpora- 
tion ri^bts  wbich  interfere  with 
privileges  granted  to  a  former 
company  wliicb  had  accepted 
ordiuunces  and  expended  large 
sums.  Citizens'  St.  R.  Co.  v. 
City  R.  Co.  (C.  C).  415. 

Obligation  of  contract  srranted  by 
original  charter  of  railway  com- 
pany after  consolidation  with 
other  companies.  Citizens'  St. 
R  Co.  «.  Memphis  (C.  C),  886. 

Obligation  of  contract ;  ordinance 
granting  company  right  to  build 
and  operate  railway  lines,  and 
providing  that  city  shall  not 
grant  to  any  other  company  or 
person  privileges  which  may 
impair  rights  of  said  company, 
constitutes  contract  protected 
by  federal  constitution.  Citi- 
zens' St.  R.  Co.  c.  City  R.  Co. 
(C.  C).  416. 

Occupation  of  street;  street-raU- 
way  company  chartered  by  spe- 
cial act  restrained  from  using 
street  granted  to  another  com- 
pany by  the  municipality  under 
a  general  statute  twenty-eight 
years  later.  Junction  Fass.  R. 
Co.  «.  Williamsport  Pass.  R. 
Co.  (Pa.),  4A2. 
[  Plenary  power  of  legislature  over 
i  streets  not  such  as  to  authorize 

*  municipalities  to  devote  entire 

width  of  street  to  railway  use, 
regardless  of  property-rights  of 


STREET  RAILWAYS— CanUnwfd. 
Oenerally —  Continued. 

abutting  owners.  Dooly  «.  Salt 
Lake  Rap.  T.  R.  Co.  (Utah)» 
518. 

Route  not  authorized  by  statute; 
if  charter  is  inoperative,  ques- 
tion  can  only  be  determined  in 
proceeding  in  which  the  state  is. 
a  party.  Junction  Pass.  R.  Co. 
e.  Williamsport  Pass.  R.  Co. 
(Pa.),  462. 

Sale  of  franchise  to  "highest  bid- 
der" means  to  highest  bidder 
in  money.  Hart  «.  Buckner 
(C.  C),  480. 

•*  highest  bidder"  for  street- 
railway  franchise  ;  sale  of  fran- 
chise to  highest  bidder  "in 
square  yards  of  gravel-pave- 
ment" is  invalid.  Hart  o. 
Buckner  (C.  C),  480. 

Sale  of  franchises  to  another  com- 
pany, with  agreement  to  transfer 
additional  r&htsof  way  for  pro- 
posed motor-line  and  sale  of  en- 
tire stock  of  former  corporation 
by  its  officers  actine  as  individ- 
uals, not  construed  as  one  con- 
tract so  as  to  make  such  officers 
liable  to  furnish  rights  of  way 
in  question.  Blagen  e.  Thomp- 
son (Oreg.),  580. 

Street-railway  company  having^ 
been  organized  by  tne  stock- 
holders of  another  company,  for 
the  express  purpose  of  acquiring- 
the  rights  and  properties  of  that 
company,  was  merely  the  old 
company  reorganised  under  a 
new  name  where  such  company 
postponed  its  dissolution  until 
transfer  and  auufyptiU  were 
made.  Canal  &  C.  K.  Co.  v,  St. 
Charies  St.  R.  Co.  (La.),  655. 

Time  for  appropriating  street;  de- 
lay of  twenty-eight  years  until 
another  company  has  been 
granted  right  to  use  street  is  un- 
reasonable 80  as  to  preclude 
former  corporation  from  usint^ 
said  street.  Junction  Pass.  H. 
Co.  f>,  Williamsport  Pass.  R.  Co. 
(Pa.),  463. 

^—  Validity  of  ordinance  grant- 
ing to  street-railway  company 
extension  of  time  for  occupation 
of  street  may  be  denied  by  a. 
municipalitv,  although  such  or- 
dinance haa  been  acquiesced  in 
for  ten  years,  and  railroad  com- 
pany had  expended  large  sums* 
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£TB£ET  BAILWATS-OmKiMMl. 
Oenerally — ConUnued, 

City  of  Detroit «.  DetroitiCity  R. 
Co.  (C.  C),  887. 

Tickets  on  cars;  sale  of,  may 
be   required  by  munidpality. 

-    Sternberg  e.  6tate  (Neb.),  421 
lEUAtM  of  AbuttMrs. 

Additional  senritude;  unless  im- 
posed upon  abutting  owner, 
such  owner  cannot  recover  dam- 
ages for  authorized  use  of  street 
by  street-railway  company.  Pat- 
erson  R.  Co.  v.  Grundy  (N.  J.), 
486. 

CSonstruction  of  third  track  may 
be  enjoined  at  suit  of  abutting 
owners,  where  street  is  also  ob- 
structed by  lines  of  electric  light 
and  telegraph  poles,  and  it  ap- 
pears that  tracks  siready  con- 
structed are  sufficient  for  public 
conrenience.  Dooly  «.  Salt  Lake 
Rap.  T.  Co.  (Utah),  618. 

Doubtful  authority  to  string  trol- 
ley-wires; abutting  owner  not 
nstrained  from  cutting  down 
wires  above  his  sidewalk.  Pat- 
erson  R.  Co.  v.  Grundy  (N.  J.), 
486. 

JBasement  of  lot-owners  entitles 
them  to  damages  for  obstruction 
of  street,  though  soil  of  street  is 
owned  by  another.  Onset  St. 
R.  Co.  9.  Plymouth  Co.  (Mass.), 
6U. 

•Chvntee  of  lands  platted  and  sold 
as  bounded  by  street  designated 
and  marked  on  the  plat  acquires 
right  to  the  street  as  means  of 
access.  Dooly  v.  Salt  Lake  Rap. 
T.  R.  Co.  (Utah).  618. 

Injunction  in  favor  of  abuttine 
owners  to  prevent  invasion  of 
rights  of  access  and  miiet  en- 
joymsnt  Hart  p.  Buckner 
(C.  C),  480. 

Injunction  to  prevent  invasion  of 
street;  laches  of  abutting  own- 
ers of  acquiescence  in  acts  of  al- 
leged owner  of  franchise.  Hart 
«.  Buckner  (C.  C),  48a 

Joint  petition  fbr  damages;  sepa- 
rate distress  warrants.  Onset 
St.  R.  Co.  «.  Plymouth  Co. 
(M83S.),  6d4. 

Jurisdiction  of  county  commis- 
sioners to  determine  question  of 
injunction  to  abutting  owners 
by  construction  and  operation 
of  a  street  railway;  finding  not 
revised  on  cerUarari,    Onset  St. 


STBSBT  RAILWAYS— CbiK^nMrf. 
Rights  of  Almttara— OmtfniMd 
R.  Co.  e.  Plymouth  Co.  (Mas3 ), 
6d4. 

Lot  owners  cannot  be  denied  the 
rij^t  of  access,  light,  and  air, 
although  fee  to  street  is  in  dty 
in  trust  for  use  of  public  Dooly 
%  Salt  Lake  Rap.  T.  R  Ca 
<Utoh),  618. 

Privilegesgranted  to  street-railway 
companies  should  be  exercised 
so  as  to  minimize  inoouTenienoe 
and  danger  to  abutting  owners. 
PiUersou  «.  Grundy  (N.  J.).486. 

Property-rights  of  abutting  owners 
and  compensation  for  injury  to 
their  property  cannot  be  dis- 
regarded by  the  legislature  in 
granting  powers  to  munici- 
palities to  authorize  use  of  streets 
by  railroad  companies.  Dolly 
V,  Salt  Lake  Rap.  T.  Co.  (Utah), 
613. 

Proximity  of  street  railway  does 
not  entitle  abutting  owners  to 
damages  when  the  public  use 
authorized  by  law  does  not  take 
his  property.  Paterson  R.  Co. 
e.  Grundy  (N.  J.),  486. 

Railway  company  liable  for 
damages  to  abutting  owners 
upon  by  acquiring  track  laid  by 
another  company  without  anv 
formal  condemnation  proceed- 
higs.  Onset  St.  R.  Co.  e.  Plym- 
outh Co.  (Mass.),  634. 

Statute  autiiorizing  a  dty  to  "ex- 
clusively control,  regulate,  re- 
pair, amend,  and  clear  the 
streets,"  and  empowering  it  'Mo 
direct  and  control  thp  Tocatiou 
of  railroad  tracks  and  depot- 
ground,"  deee  not  authorize 
city  to  mnt  railwav  franchise 
which  wul  injure  ancl  materially 
depreciate  the  value  of  property 
of  abutters.  Dooly  e.  Salt  Lake 
Rap.  R.  Co.  (Utah),  dl& 

Stringing  a  single  trolley-wire 
across  and  in  front  of  lots  of 
abutting  owner,  if  authorized 
by  statute,  not  an  invasion  of 
such  owner's  rigiits  of  ad- 
jacency. Paterson  R  Co.  v. 
Grundy  (N.  J.),  486. 

Trollev-wires  cannot  be  removed 
by  auuti  iug  owner,  when  isirung 
under  authority  of  statute,  at 
height  of  twenty-tVQ  feet. 
Paterson  R  Co.  #.  Grundr 
(K.  J.),  486. 
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STREET  RAILWATS—OmtfAwdL 
Righto  oi  Ahntton^Ccmtiwued, 

Unauthorized  obstruction  in 
street ;  adjacent  owner  sustain- 
ing special  injury  thereby  can 
maintain  suit  for  injunction 
against  party  causing  the  ob- 
struction. Hart  «.  Buckner 
(C.  CX  430. 
Blectric  lUilways. 

Measure  of  damages  where  rail- 
road company  cuts  trolley-wires 
at  such  time  of  day  as  to  cause 
great  loss  to  railway  company ; 
trespasser  ab  initio  and  liable 
for  all  damages.  Saginaw 
Union  St.  R.  Co.  «.  Michigan 
Cent.  R.  Co.  (Mich.),  481. 

Motive  power  changed  to  elec- 
tricity ;  railroad  company  liable 
for  damages  where  it  cuts  away 
trolley-wires.  Sa^naw  Union 
St.  R.  Co.  V.  Michigan  Cent.  R 
Co.  (Mich.),  481. 

-^—  right  of  street-railway  com- 
pany to  change,  where  authority 
is  given  to  use  animal  or  any 
mechanical  or  other  power,  ex- 
cept the  force  of  steam;  elec- 
tricity may  be  used.  Hudson 
River  Tel.  Co. «.  Waterbury 
Tp.  &  a  Co.  (N.  Y.), 
469. 

—  presumption  that  legislature 
does  not  intend  to  limit  com- 
panies to  systems  in  use  at  time 
charter  is  granted.  Paterson  R. 
Co.  f>.  Grundy  (N.  J.).  486. 

'•—  not  limited  by  words  *'  horse- 
railroad  track  or  tracks"  in 
company's  charier,  the  words 
used  being  a  description  of  the 
railroad  to  be  constructed,  and 
not  of  tbe  motive  power  to  be 
used.  Paterson  R.  Co.  v. 
Grundy  (N.  J.).  486. 

-^—  gnint  of  right  to  operate  cars 
by  such  motive  power  as  com- 
pany ''  may  deem  expedient  and 
proper  "gives  anihority  to  use 
trolley  system  ;  although  grant 
was  mide  to  a  "street  and 
steam  railroad  company.'*  Pa- 
terson R.  Co.  ©.  Grundy  (N.  J.), 
486. 

-x^-  Electrldtr  may  be  substi- 
tuted by  a  horse-car  company 
as  motive  power  when  city  has 
granted  its  consent  to  the 
dhange  under  Its  general  power 
io  regulate  the  u^  of  streets. 
Hudson     River    TeL    Oqu    v. 


STREET  RAILWAYS-OonUntwL 
Secirio  tkahwajB—ConUnned. 

Waterbury  Tp.  &  H.  Co, 
(N.  Y),  569. 
Subway  commissioners ;  power  to- 
authorize  use  of  trolley  system, 
though  general  object  of  law 
creating  commission  is  to  require 
electric  wires  to  be  placed  under 

ground.     Paterson    R.    Co.    «. 
rundy  (N.  J.).  486. 

Telephone  company  cannot  com- 
plain of  disturbance  to  its  elec- 
tric currents  by  operation  of 
trolley  system,  where  street  rail- 
way company  operates  its  lines- 
in  a  skilful  manner.  Hudson 
River  Tel.  Co.  v.  Waterbury  Tp. 
&  R.  Co.  (N.  Y.),  46^. 

Telephone  company  cannot  com- 
plain of  damage  by  electric  light 
where  its  lines  are  constructed 
subsequently  to  that  of  railway 
company.  Hudson  River  Tel. 
Co.  V.  Waterbury  Tp.  &  R.  Co. 
(N.  Y.),  469. 

Trolley-wires  strung  across  rail- 
road tracks  at  height  of  twenty 
feet;  railroad  company  liable  for 
damages  to  electric  railway  com- 
pany caused  by  destroying  such 
wires.  Saginaw  Union  St.  R. 
Co.  t>.  Michigan  Cent.  R.  Co. 
(Mich.).  481. 
Collisions  With  Bleeirie  Oars.     See 

Personal  Iitjttries.  post. 
Double  Use  of  Track. 

A  street  railway  conipay  usuig  the 
track  of  another  com]  )a;iy  can- 
not complain  of  an  assignment 
by  the  latter  of  its  track  and 
railway  privileges.  Canal  A  C. 
R.  Co  V.  St.  Charles  St.  R.  Co. 
(La.),  555. 

Corporation  exercisius: and  enjoin- 
ing right  to  use  track  of  another 
company  cannot  release  itself 
from  its  contract  obligations  on 
claim  that  agreement  was  ultra 
vires  of  the  powers  of  its  officers. 
Canal  &  C.  R.  Co.  v.  St.  Churlea 
St.  R.  Co.  (La.),  565. 

New  Orleans  recognizes  the  right 
of  companies,  inter  m,  to  fix  the 
value  of  the  right  to  nse  each 
other's  tracks.  Cannl  &  C.  R. 
Co.  «.  St.  Charles  St.  R.  Co. 
(La.).  555. 
PenoBal  laajfuA&B  and  OolHaioiui. 

Action  against  cooapany  for  death 
of  ckikl ;  liability  of  city  in  giv- 
ing coBBtnictloB  compttDry  odd* 
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tract  to  build  sewer,  which  was 
alleged  to  have  contributed  to 
the  injury.  Stanley  v.  Union 
Depot  R.  Co.  (Mo.),  561. 

Attempt  to  escape  danser;  con- 
tributory negligence  m  choice 
of  action  when  one  is  placed  by 
negligence  of  another  in  situa- 
tion of  peril.  Lincoln  Rap. 
T.  Co.  f>.  Nichols  (Neb!), 
584. 

€are  required  of  young  boy  cross- 
ing railway  track.  Lynch  «. 
Metropolitan  St.  R.  Co.  (Mo.). 
671. 

Child  injured  upon  track;  negli- 
gence of  parent  imputed  to 
child.  Lynch  v.  Metropolitan 
St.  R.  Co.  (Mo.).  671. 

"Child  on  track ;  care  required  of 
railroad  company  to  avoid  in- 
jury. Stanley  v.  Union  Depot 
K.  Co.  (Mo.),  561. 

Driver  of  vehicle  placed  instate 
of  peril  by  negligence  of  motor- 
man  ;  company  responsible  for 
consequences.  Gibbons  v.  Wil- 
kesbarre &  Sub.  St.  R.  Co.  (Pa.), 
600. 

Driver  of  wagon  placed  in  peril  by 
negligence  of  motor-man;  com- 
pany liable  for  injury  to  team, 
though  peril  might  have  been 
lessened  by  exercise  of  unusual 
courage,  providing  driver  used 
care  of  prudent  man.  Gibbons 
V.  Wilkesbarre&Sub.  St.  R.  Co. 
(Pa.).  600. 

Duty  of  conductor  to  keep  look- 
out and  slow  up  rear  car  when 
coming  in  sight  of  horses,  which 
began  to  rear  and  jump.  Gib- 
bons o.  Wilkesbarre  &  Sub.  St. 
R.  Co.  (Pa.),  600. 

Electric  cars  running  along  high- 
way cannot  be  run  at  rate  of 
speed  incompatible  with  law- 
ful and  customary  use  by  others 
with  reasonable  safety.  New- 
ark Pass.  R.  Co.  «.  Block  (N.  J.), 
690. 

■Grant  of  franchise  by  city  does 
not  exempt  company  from 
liability  for  injury  caused  bv  its 
negligence.  Lincoln  Rapid  T. 
Co.  o.  Nichols  (Neb.).  684. 

Injury  to  team  by  collision  with 
street  car;  contributory  negli- 
gence  of    driver   in   choosing 


STREET  RAILWAYS— Onift'nvAf. 
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route  when  a  safer  street  might 
have  been  taken.  Gibbons  «. 
Wilkesbarre  &  Sub.  St.  R.  Co. 
(Pa.),  600. 

Liability  of  city  for  injury  to  child 
by  street  car  where  injury  was 
alleged  to  have  been  caused  in 
part  by  action  of  sewer-con- 
struction company.  Stanley  v. 
Union  Depot  Co.  (Mo.),  661. 

Mutual  care  required  of  pedestrian 
and  street-railway  company. 
Lynch  «.  Metropolitan  St.  & 
Co.  (Mo.),  671. 

Negligence  of  street-^railwav  com- 
pany; duty  of  trial  judge  in 
directing  verdict.  Newark  Pass. 
R.  Co.  V.  Block  (N.  J.).  690. 

Negligence  of  company  where 
person  was  injured  by  car  run- 
ning in  direction  opposite  to 
that  of  car  which  plaintiff  was 
attempting  to  board.  Forward 
«.  Toronto  (Ont.),  446. 

Respective  duties  of  companies 
and  pedestrians,  where  latter  in 
exercising  their  lawful  rights 
mav  be  in  a  place  where  the  ex- 
ercise of  lawful  rights  by  com- 
panies may  put  them  in  peril. 
Newark  Pass.  R.  Co.  v.  mock 
(N.  J.),  690. 

Right  of  pedestrian  to  presume 
that  railroad  company  has  com- 
plied with  law  in  providing 
bells  for  team.  Lynch  c.  Met- 
ropolitan St.  R.  Co.  (Mo.).  571. 

Sewer  construction  company  not 
held  joint  tart-fecuor  with  street 
railway  company  where  child 
was  injured  on  street-railway 
track.  Stanley  v.  Union  Depot 
R.  Co.  (Mo.),  661. 

Statute  providing  that  company 
shall  forfeit  five  thousand  dol- 
lars for  death  of  person  caused 
by  negligence  of  any  officer  or 
employe,  while  running  car, 
held  to  cover  case  where  child 
was  killed  bv  negligence  of  com- 
pany in  neglecting  to  place  bells 
on  horses.  Lynch  «.  Metropoli- 
tan St.  R  Co.  (Mo.),  571. 

Street-car  conductor  guilty  of 
negligence  in  not  slowing  up 
car  when  approaching  fnght^ 
ened  horses,  which  he  ought  to 
have  seen.  Gibbons  tJ.  Wilkes- 
barre &  Sub.  St.R.Co.  (Pa.).  600, 
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TELEPHONE  COMPANY. 

Electric     wires      disturbed     by 
stronger   currents    of     trolley- 
wires.    See  Stbebt  Railways. 
TICKETS. 

Compulsory  issue  of  mileage 
tickets  and  acceptance  of  same 
by  other  railroads;  constitu- 
tioqal  law.  Attomey-Ckneral 
V.  Boston  <&  A. R Co.  (Mass.),  59. 

Mileage  tickets;  statute  requiring 
railroad  companies  to  issue  mile- 
age tickets,  the  same  to  be  ac- 
cepted by  any  other  railroad, 
held  to  be  void  as  acquiring  and 
appropriating  individual  prop- 
erty to  public  use  without  own- 
er's consent  and  without  com- 
pensation. Attorney-General  v. 
boston  &  A.  R.  Co.  (Mass.),  59. 

Sale  of  tickets  on  street  cars  may 
be  compelled  by  municipality. 
Sternberg  f>  State  (Neb.),  424. 

Ticket- scalping  prohibited  by  leg- 
islative enactment ;  statute  con- 
stitutional. Commonwealth  «. 
Wilson  (Pa.),  230. 

Statute  prohibiting  sale  of  railroad 
tickets  except  by  agents  of  com- 
panies and  making  violation  of 
act  a  misdemeanor  is  constitu- 
tional.   Commonwealth  v.  Wil- 

son  (Pa.),  280. 

TICKET-BROKERS. 

See  TiCKBTB. 
TRAFFIC  ASSOCIATION. 

Association  for  limiting  competi- 
tion.   See  TauBTB  and  Combi- 

TRUSTS  AND  COMBINATIONS. 

Anti-Trust  Act  construed  in  view 
of  Interstate  Commerce  Act  as 
requiring  reasonable  restrictions 
upon  contracts  in  restraint  of 
trade.  United  States  v.  Trans- 
Missouri  Freight  Ass'n  (C.  C),  6. 

Anti-Trust  Act  held  not  a  prohi- 
bition of  traffic  agreements  be- 
tween competing  lines.  United 
States  9.  Trans-Missouri  Freight 
Ass'n  (C.  C),  6. 

Anti-Trust  Act  intended  to  secure 
reasonableness  of  restriction, 
not  to  prohibit  restrictions  upon 
contracts.  United  States  v. 
Trans-Missouri  Freight  Ass'n 
(C.  C),  6. 

Anti-Trust  Act  not  construed  as 
prohibiting  every  contract  or 
combination  between  compet- 
ing railroads.  United  States  v. 
Trans-Missouri  Freight  Ass'n 
<C.  C),  6. 


TRUSTS  AND  COMBINATIONS— 
Continued, 

Contract  between  competing  lines 
alleged  to  be  in  violation  of 
Anti-trust  Act  beciiuse  formed 
for  '*  mutual  protection  by  es- 
tablishing and  maintaining  rea- 
sonable rates,  rules,  and  regula- 
tions, both  through  and  local," 
competition  to  be  governed  by 
the  association.  United  States 
«.  Trans-Missouri  Freight  Asso- 
ciation (C.  C),  6. 
UNION  DEPOT  COMPANY. 

Contract  by  railroad  companies  for 
use  of  depot;  a  company  which 
was  a  party  to  the  original  con- 
tract may,  after  leasing  railroad 
which  forms  extension  of  its 
line  through  the  said  depot,  have 
the  use  of  depot  for  all  trains 
running  over  original  and  leased 
lines  for  rental  originally  con- 
tracted to  be  paid.  Union  Depot 
Co.  f>.  Chicago,  K.  &  N.  R.  Co. 
(Mo.),  245. 

Joint  contract  by  railroad  compa- 
nies for  use  of  union  depot. 
Union  Depot  Co.  «.  Chicago,  K. 
«fc  N.  R.  Co.  (Mo.),  245. 

Temporary  rental  by  railroad  com- 
pany of  union -depot  privileges 
not  construed  as  contract  from 
year  to  year,  where  rent  was 
demanded  and  paid  monthly, 
the  company  being  an  applicant 
for  admission  as  party  to  a  pre- 
vious contract  with  other  rail- 
road companies  for  joint  use  of 
station.  Union  Depot  Co.  v. 
Chicago,  K.  &  N.  R.  Co.  (Mo.), 
246. 
UNITED  STATES  COURTS. 

Federal  question  presented  by 
statute,  or  grant  constitutiug  an 
impairment  of  the  obligation  of 
a  contract.  Citizens  St.  R.  Co. 
«.  City  R.  Co.  (C.  C).  415. 
WHARF. 

See  IlTTBRSTATR  COHMBRCB  ACT. 

WORDS  AND  PHRASES. 
**  Court."    Illinois  Central  R.  Co.  v, 

Crider  (Tenn.),  157. 
"Horse-railroad  tracks."    Paterson 

R.  Co.  f>.  Grundy  (N.  J.),  486. 
"Judicial   dedsion."      Wadsworth 

f>.  Union  Pacific  R.  Co.  (Colo.). 

145. 
' '  Passenger  depot. "  State  v.  Indiana 

&  S.  R.  Co.  (Ind.),  254. 
"Reckless."    1»4,  ». 
"Station."    State  f>,  Indiana  &  S. 

R.  Co.  (lud.),  254. 
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